
> \ ^ 

. it * • 


*• • ^^ y * , . * , 


»!• •■»?i 








:• 




? piiiiifF- 

^*5“' iii . 'sT - 


CHIEF JUSTICE. 


The Hon’ble Sir Henry Geokse Richards, Kt.. K.O, 


PyiSilE ilODGES 


The Hon’ble Sir George Bdw.uid Knox, Kt , I.C.S. 

f‘ Om Ue lUh May 
to the Si/j J uly), 

„ Sir Peamada Chaean Baserji, Kt. 


William Tddball, I. C. S 


{On deputation fran 
0th Decernber). 


Muhammad Kafiq 


i-h Mai’oh 
bih August). 


Theodobe Caro Piggott, I. C, S. 


Cecil Henry Walsh, K . G 


Saiyid Abdul Raoof 


{Offtcigded pom the 
4kth March U> tk« 
8ife August)., 


„ Alfred Edward Byves 




Ananfc Ram v. Collector of Etah 
Hot Ram ?!. Shad i Sam .. 

Kaly.m Da;i v, Magbul Ahmad 
Kanhai Lai v. BriJ Lai 

Parb.iti Kuawar e. Deputy Commissioner of Khori 
Rijmdra Bahadur Singh v. Raghubans Kunwar 
iSiSa 1 Singh V. Balwant Siugh , , , , 

BaraJ Narain «, Ratan Lai ,, 

PUi;.L BENCH. 

Narsmgh Sa-hai v. Sheo Prasad . . 

APPBLLMH 0I¥IL 
Abinash Chandra w. Shekhar Chanel .. 

Af«al Shah v. Laehmi Karain 
Ahmad Kh in t). Musammat Raura .. 

Amliul Habib II. Muhammad Ynsuf , .. . , 

Anaadgir t). Sri Niwas 

Aaandi Kumvur w. Ram Nir.iajin uns 

Ai.ii Rim y. Mi'han Lai 

Balwant Singh «. Joti Prasad 

Bharat Sia.^h y. Toj Singh 

Ghabr.ij Siogh 0 Mahesh N.iraiu Si igh ,, 

Chunni Lai v. Narsingli Das 

Colleotor of Moradahad v, Matjbul-ul-Rahman .. 

I) imbar Singh Ti. Kaly.ui Singh 
Dambar Singh e. Mmiawar Ali Khan 
Dobi Prasad ti. Badri Prasad 
Deokinandiin ti. Gapua , , 

Deo Narain Singh 41. Silla B.ikhah Shigh 
Paal Ahmad v. Rahim Bibi 
Ganeahi Lai ti- Babu. Lai . , . . . , 

Gauri Sahai t>. Bahree 

Ghulam Muhi-ud-^in Khan it. Dambac Singh .. 
Girdhar Das Sidheshwari Prasad Harain Singh 
Gohardhan ®. Manna Lai 
Gobind Das ti. Kama Singh 
Gofcttl4i-„M=.hri Bibi^ .. .. 

” ‘ i i r 


’■ami Gordfaan Lalji v, Goswami Mak&ndan BaUabh 




- - 




TABLE 


: CASES EEPORTED, 


Emperor u, Amir Hasan Ehaa ,, 
Emperor B. Babu Prasad ., 

Emperor v. Badri Prasad . , . . 

Emperor v. Bahawal Singii , 

Emperor V. Barbat Ali . . 

Emperor B. Bakhfcawat .. .. 

Emperor B. Ohhote Lai .. 

Emperor B. G-ulab , , 

Emperor B. Harak Chand MarwM . , 

Emperor b. ladar ,, 

Binperor B, Karim-ud-din . . 

Empeioar.B. Eedar Nath . . , ^ 

Ehaperot v. Khuahali Ram . . 

Emperor B. Lalji #. .. 

Eirfperor B. Liaqat Husain . ,, 

Emperor B. Madho ,, 

Emperor v. Manik Ohand , . . , ' 

Emperor-B. Maturwa 
Emperor B. Ram Eas .. 

Emperor v. Ram Das 
Emperor v. Bam Kishan , , 

Emperor b. Ram Sahai 
Emperor v. Ram Saran Lai 
Emperor b, Sahdeo Eai . . 

Emperor B. Sheo Sampat Paude 
Emperor B. Thakur Das . . 

Het Ram b. GaUga Sahai . . 

Kallu B. Sital . . , , 

Muhammad Ali Khan b. Raja Sam Singh 
Sundar Nath v, Barana Nath , , 

Tilak Ram b. Dalip Siogh .. 


TJESTAMBKT&R'Sr, 










; s I* 


Abdul 0bani v. 


Alu iPrasad v. Sukhan, J. L. B., 3 All.» GiO, diatir.guisbcd .. 
Angan v. Earn Pirbhan, I. L. 8., 85 All,, 7S, followed . , 
Armour v. Armour, 1 A . L. J., 318, referred to . . 

Asbfaq Ahmad v. Wazir Ali, T. L. B., 14 Ail.j 1, followed .. 
Augada Earn Shaha v. Namai Ohand Shahu,!, L>. R., S3 Calc, 
sentedfrom .. t, ». .♦ 


Badai Earn v. Taj Ali, 4 A. L. J., 7l7, followed ,, 

Bahoran Upadhya v. Uttamgir, T. L. R., 33 All., 779, referred to' 
Balakrishna Udayar v. Yasudova A}yir, T. L. R., 40 M.vl., 793, lefcrvod 


— ^ — explained 

BaJli V. Naubat Singh, 9 A. L. J,, 771, followed . , 

Balmakand Ram v. Ghansamram, L L. E., 22 Oalo,, 393, roforrsd to .. 
Banarsi Das v. Purtub Siugb, I. L. R., 35 All., 130, referred to . » 

Basdeo V. Smidt, L L- B., 22 Ail., 55, referred to. , . , . , 

Bavu Sahib V. The District Judgo of Madura, I. D- B., 25 Mad.j 5tH>, 
referred to ,, ,, 

Begam v. Muhammad Yakub, I, L. 8., IG All, 844, preferred to 
Bhagat Bihari I-al v. Burn Nath, I. L, B., 27 Ail., 704, referred io 
Bhagwati v, Bauwari Lai, I. L> B., 31 All,, 82, referred to ,, , , 

Bhanga Chandra Dhur Biswas t'. Jagat iCishore Acharjya CUowdhur), 
I. L. B., 44 Calc., 183 ; L. B., 43 I. A., 249, followed 
Bihari Lai p. Bisheshar Dayal, 0 A, L. J-, 5G9, referred to . . , . 

Bombay Improvement Trust ». Jalhhoy Ardeshir, I, L. B., 33 Bom., 488, 
referred to .. ,, ,, 


Ghaudi Prasad u. Nand Kishove, 20 Indian Gases, 869, referred to , , 
Ohhatrapat- Singh .Ougsr t». Kharay SingliLnchmiraio, 15 A, L, J., 87, 

referred to T, ,, ,, ,, 

Ghidambstra Ohettiar p. Yaidjlinga PadayMohi* I- D. B., S8 Sl9, 

dissented from ' , .. ,, 

Cropper '??. Smith, 26 Ch. D,, 700, referred to . . .. ,, 










Doraiswami Ayyar «>. 1?r Subramaaia Ayyat-, !. Jli. B„ il Mac!., ISS, re- 
ferred to '.", 

Dwarka Natk Pal v. TariuiSaakar Bay, I, Ii, B.,, 34 Calc., 199, followed 


Emperor v. Bakhtawar, I. L- B,,. 40 AIL, : 282, lollowed , , , 

®. Bboia Singb, I. L, R., 29 All., 282, followed , . 

V. Ohaadan Smgli, I, L. B., 40 All., 103, dissented froia 

V. Gaaga Prasad, L B.' B., 29 All., 685, refoired to., 

?j.Qaya Bbar, I. B. R., 38 AIL, 61?, referred to ,, 

«. Gulitt, Weekly Notes, 1904, p. 113, refarrod to : 

®.,Haiiaman, I., B,* B., ■ 85, All,., 'SCO,: refer'rsd tO' ' ■ , , 


V. Baksbman Baghtmath, I, B. Bi, 26 Bom,, 6S8, i:eferretl to 
V. MuUa, I. L. B,, 37 A.11., E96, referred to 
®. Bam Newaa, I. B.'B,, B5 All.,. 606, referred to : 

V, Tota, I. B. R., 26 All., 270, followed . . 


Fakire v. Tasaddu^ Husain, I. B. B., 19 All , 462, followed 
Fatima Bibi v. Hamida Bibi, 13 A. B, J., 452, referred to 
Fattu Fattu, L B. B., 26 AIL, 534, referred to. . 
Fishmongers’ Company v. Dimsdale, IS I. J., 0. P., 65 ; 
referred to 


Gajadhar Singh ®. Kishan Jiwan Bal, I B. B., 39 AIL, 641, referred to 
Gangadhar Parappa Aim ®. YeUu kom Viraswami Shirawala. I. B. b' 
86 Bom,, 138, referred to * 

Oitij» Kmta Otota»l)utl 7 Mohim Ohandri Aoharjya. 85 jidiau Oam 
294, referred to ,, ’ 


Hari Charan Sircar®, The District Judge of Dacca, 11 C. B J fit 3 

referred to,. ‘ ’ 

HatiDa..SM.jal,.Baiitaa,I.L.B.,’l5 0alc.,6(»,followe‘a 

Han Imail ». Baghanalh liwari, I. L. B., 21 All,, 2T, tafonea to 








*S;;S 


discussed,. 
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X 91 T February, 1916, and was delivered un th*. 4th of Mairh, 1910, 

At the hearing of the appeal a preliminary point raiM-d that 
Sasai the appeal was filed beyond time. Tbo appellant coiitciicl, 1 that, 
BhboPsasad, time occupied in obtaining the cop}, of tlii j'ldgt lut nt 
of the first court should also bo e\clutlul, and if' tint vas 
done tho appeal vould be nitliin time. The cpit -lion vlath.r 
the appeal va& presented beyond time vh rt lined to u FuI! 
Bench. 

Babn F lari Lai Banerji (vith Mr. ,V. A. Ihkkf) for the 
appellant, raised the question as to who hliould In gin. lie .sub. 
mitted that the appeal itself v as not bt* foie the Fail Buich ; ii 
that had heon the case, and the re^pondentt had a pn liunii uy 
objection, then the respondent would be heard fii-Nt. Tlie ^oh* 
point for determination by the Full Bench vas wlmthiT or noi the 
time occupied in obtaining the copy of the judgemimt of the 
first Court should be deducted in coniputing the period of 
limitation. On this point he who asserted the afiirmaliye slioiild 
begin. 

The Court intimated that the party who raised the qu«tioa 
itself should be first heard. 

Dr. Surendra Nath Sen (with him Mun* 3 hi (Msari Lul) 
for the respondent 

The appeal is barred by time, There is no prousion of law 
which entitles the appellant to a deduction of the time required 
to obtain the copy of the first court’s judgement. The langu ige of 
section 12 of the Limitation Act is very clear. Clause (2] 
excludes the time requisite fora copy of the decree appealed from ; 
and clause (3) excludes tlie time requisite for a copy of the judge* 
ment on which “it,” i.e., the decree appealed from, is founded. 
In the present case the decree appealed from heing that of the 
lower appellate court, the judgement indicated by clause (3) Is 
the judgment of the lower appellate court, upon which the said 
decree is founded. The Judgement of the first court mmm atuther 
under clause (2) nor under clause (3). The judgement ww iti the 
apellant s^ favour, and is certainly not the “Judgemeal mm- 
plained of. The appellant may seek to invoke the aid of rule 2 
chapter III, of the rules of Court, as it sow stands after the* 
amendment which wa^ published In the local Cazette of the 24|h 
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of J Illy, 1015,* That rule, how evei , does aoi help ihe appellant ; 

It does uonayaiiyfchiiii? about liuiiuiioii of the tsclusiou ol any 

period »i time Tb* iiaportaiit wouls of the Eule are ' shall bi‘ h4ii*i 

prminted,** aiui ib whok ■^eape k eiafaieti to the cpifiti m of the ^^Mun 

proper prmnkdwn ol an appi al. It ha^ rsothiuff to do w ith any 

{|iie-.tioQ of limilatiuiL In the prt'seafc oi^e tluTS is 

whetlier llio appeti was or was not properly ^insenkd ; wlinil- 

ttidly it was, as the us|!iiu‘iiK nfs oi tht iiik* were complnd with. 

That king so, the fuiiefeiou of the Rule coiiics h> an end. But 
after tint the «|m>stioii allies “ mas the appf al pnseuft d within 
time T* li eaimot he siuiously contended that the rule nieutioneil 
above was either mien ie I or eompeten! to graft an important 
addition to the provisions of section 12 of the Limitofeiou Act. 

And the rule doos uot profess to do so. Order XBI, rule 1, read 
m ifcb section lOS, Civil Procedaro Code, says nothing about a 
copy of the judgemeafe of the irst court. The Rule was framed 
by the High Court, as a matter of procedure iu the picsentiiig of 
appeals, under the powers conferred by section 122, Civil Pi'oce- 
dure Code. The Rule has nob inaugurated any great novelty; 
so far bach as in the Code of 1859, we find, the rule incoiporated 
in section 878 thereof. Turning now to decided eases, there arc, 
no doubt, ruling-, under the Code of 1859 favouring the exclusion 
of the time required to obtain a copy of the judgement of the 
first couit. But it must be remembered that no codified provision 
on the buhjeet, like that of section 12 of the present Linntation 
Act, waseontamed in Act XIV of 1859, and so the courts could 
exercise gieakr latitude in dealing with the matk‘r. Tim 
tbl lowing t\ispi have some bearing, more or loss on ilio subject : 
FirathiSing v. TsMairmmnayyan (1) and OlmnnlM Jetka- 
hhai^, Barot Dakyabhai Amuhkh {H), where it was held that 


• ChapUflll, ruk % of Om mhs of ilm lltgk Cpmi ;— <• No mcaorimium 
of iifpsilfrom saappltifco daerce or from any ortSt r shall fee presoalcd tmltsi 
McompBiedbyaespyof the {kerea or order appaM agamstaad, whoce it 
«isla,4ieo5ycif tteja%maatof thocoart of hrit laiteaeo. la all cisaa m 
wMch cite fit toth of the Imlgemcats ahofo saeBtioaed is> oearcaotm 
English, tliiij»a»saaduffi of appeal shall also t« aeeosipaBwd by a teaaslatioa 
In lbs loghsi language of aaah Judgement or Jadgemaate aada by a Imnslalose 
onihe ssfeWwhffiealof a Giwi Cfcarl or eecljfledag oorreot by aa aulhciri«4 
tesiilifeM of to High Ooa* t,’ • 

131 iW}lLB^4Mad..4i0. 






g«age of section 12 of ihp T,-nv< 4 * ’ 

framed .Jth t 

Civil Procedure Code and lint if . r ",' "I ll; 

and second appeals gafoiiso to tiiiMi'f ' ''I'!"' 'I 

deduction of the lime taken to el i • ‘"'1’'"'"'"'' th.i 

judgement nas „„t i'T "-T 

SadaAiv v. Zalman sJJhiv m ^7!.r T'’' ' 

V. Ramckandra OUntaman fi>i , 

tioned % of analogy in nim,. 

"“ "» '»bjm 1 , 

lUflg.rnnontwoparaUeUines th« 77 ’‘Ofiin. 

«n.e the necess„y accompSel „/f to 

and the second making oorrespondimr n of appeal 

.the time required to furnish those ^ T'ot'^ons for oxeluaon of 
have always been correlali™ ‘'™ 

of the Code of Civil Procedure of 18-qTa°”*‘'' S'S 

r^oliif ^oimTnl 

ia the corresponding «>oh otpi“ 

ode of Civil Procedure itself proviidXtl/*"^’ 

time re^^‘‘ “ torms alLvei n”*, "• 

toe required for obtaining a conv ml. f 7 ‘I>e 

tontaboutthe-judgemeM." But the c™^ it was 

to remove ^ defect and the conseouentT A' “ 
the time taken to obtain a copy of le “ a“d ruled that 

deducted; 

the Limitation Act, K of ign T W- Section IS 

rai of 1869. and the subjec t of the “f Act 

“ copies was taken out of the donZ’Trf 1 ,°^ n 

(>«) i,fr A. ai Bom,, lap 1 7““ of Qivil 

<2) (1903) 6 Bom. L, B., 894. !J !. !!!‘ ® ^ «*■ 





decision iii 2 W, 11. .>1 , cod iim d toln lull oud. Iii 1875, hoi^cu*r, 

that ca^c was o\ut lilt tilt) ii t Inill Btiirh ca-c of Jugtjmmath 

i^mgh V. Wmwfu^nui tinttjh (I). The dni-mmee rroittd hv the „ E: 
t-, ° ^ SliM Prabab 

Jj uii Ijciicd rijuiig j)( i\u t'l! tfu n\o oraucuci Icki*-! itioii was 

soon lemcdiod. In 1H7T ihi Ligidaturo stepped in, and |)y rnacling 

section541 ol ihe of Ci\ii rrocwbire (X of 1877) and tlic 

ihird puooraph ofMttioii 1-2 ol liie Iiimilafinn Ad, XV of 1877, 

broughUhe Uosnbjecis iuif) Inif agdii. Thus H appears that 

wlionevor in the past c uilusioii and hardship hare aribcn in this 

matter, iho courts or the Ligi&latiiro hare stepped in and taken 

measures to prevent iaja^ticc. It is submitted that this Bench 

may lay down that as a matter of general practice with reference 

to this rule the Court should in such cases give the appellant 

the benefit of section o ol the liimitatiou Act, In the case in 

I. Ii. E,, 32 Bom , 14), which has been cited by the respondent, 

the Bombay High Court was much impressed by the hardship 

which a similar rule of itspwn was likely to cause, and was led 

10 declare the rule to be uUra vires rather than to allow it to 

cause hardship. It is submitted that the present rule is also 

ultra vires, because its efiect is, m practice, to modify and out 

down the period allowed by the Limitation Act. The rule 

imposes an additional hardship on the appeikmt over and above 

the requirements prescribed by the Legislature and mxy in many 

cases operate \ ery seriously to encroach upon the period which 

is by law allowed for appeal and thereby to prejudice the rights 

and privileges of an appellant. Conceivably, it might take, say, 

f 







q'><-'>U 0 ii ans 06 , i 5 barred 

■ bylimitafaojiornot? 

to conbid.r 8ri,t 

BmxEBisiD. “ date on which tho judgement of the Io«or .ippellalo emut was 
p^aed and the days that it took tho appellant Job, ..in copLrj 
the judgement and decree complained ol. The juilmmcnt mis 
pronounced on the 3rd ofDecember. 1915. Wc find from the recoid 
that an application for the;eopy both of the judgemeui and dec, ec 

wasmadeonthe7thofDecember,1915.andtluttLtoopycouldluJ 

Tho app. llant there- 
fore had at Ins disposal the ninety days proscribed ior tho appovl 

P^S a period of twel™ days, the time requisite to obtain J 
the judgement and decree complained of. The appcil was fifod in 
this Court on the 16th of Mareh, 1916, and was th, Jono day wld 
e ime allowed by the Indian Limitation Act. PrimA fade 

wfTd JJT'' "PP"' atthotimowhonifwl; 

presented to this Court was barred. But the appellant seeks to 

the days, more or less and 

the ground on which he seeks the addition of this period is’tW 

under rule 2, chapter III. this Court has made a rL ^ ‘ no 
memorandum of appeal from an appellate decree or frol any 
order shall be presented unless accompanied by a copy ol the 
d«ree or order appealed against and, where it erists a copy tf 

e judgementofthe court of first instance.” His oontentioTis 

that, as he could not present Ms memorandum of annAil i 

*. .™„i„ „ j z'jz'j tztz, r- 

ooae ot Lml Procedure and the rule -of thi,. ^ . 

should company it. Bnt, as>e haj Lly ^ 

of presentation was one day beyond tie period^oF i 
allowed by the Indian Limitation Act. How seoMonlS 

Indian ^mitation Act is perfectly clear and its laLuaJ'.V*^ 

way ambiffudus. It lavs down In /o. 7 m m 

‘ Act that -r-Iw - *u uW (3) of section 12 of the 

. ^ ^that Where a decree is appealed from or sought 7^ 
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tatiou pre^cuind ly ilie ludim LiiuitUi‘ii *\ii. \\» m»uid 
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Nahsimk 
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of action, iu that there wis no eommumty.o! lateroBt batwoen ^the various 
defendants, whoso sole conaootion with each other was that they were fur- 


in on© lot at a sale held in execution of a decree. 
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owner, in eseontion of decrees against Iiim, and was purchased at 
auction m separate lots hy different puicha'-era, who obiamcd 
possession. The plaintiffs then brought a suit igainst these pur- 
chasers for a deolaiation of their own title by their prior purchise, 
for possession and for mesne profits Each defendant or set of 
defendants was in possession only of tho item purchased by him or 
them, respectively , there was no allegation of conspiric}?" among 
the purchasers. Both the lower courts dismissed tho suit as being 
bad foi multifariousness The plaintiffs appeal e 1 to the High Coui t. 

Dr. 8, M Siilaiman, for the appellants, contended in the first 
place that the suit was maintainable. Order I, rule S, of the 
Code of Civil Procedure was wide enough to cover the case. The 
right to relief was alleged to exist against the defendants either 
jointly, severally or in the alternative, and the question common 
to them all was whethei the whole of the rights in the property 
had passed to the plaintiffs or any portion had been left over which 
could pass to a subsequent purchaser. Order I, rule 3, applied 
to questions of joinder of causes of action as well as to questions 
of Joinder of parties ; Ea,mendra Math Bay v. Brojendra Nath 
Dass (1). The plaintiffs’ title in respect of all the items was one 
and the same j and the relief regarding declaration of title was 
common against all the defendants. Reference was also made to 
order I, rules, 4, 5, 7 ; order II, rule 3, and order VII, rule 8. In 
the next place it was submitted that, even if the suit wis defective 
by leason of multifariousness, it should not have bccu dismissed 
altogether. There was no provision m the Code of Cu il Procednie 
laying down that a suit was to be dismissed for misjoinder of 
causes of action. The courts should have asked the plaintiffs to 
confine the suit to one cause of action, and given them an oppor- 
tunity to amend the plaint. The following cases were relied on ; 
Behari Lai v. Kodu Bam (2) and Baij Nath v. Ghhowaro (8), 
The Hon’ble Dr. Tej Bahadur Bapru (with Mm Munshi 
Banna Lai) for the respondents, contended that the suit m 
brought could not be proceeded with Two conditions were laid 
down by order I, rule 3, itself before it could be applied, and the 
first was that the right to relief must be “ in respect of or arMag 
( 1 ) (1917) 21 0. w. N., T94. |g} (1893) I. L R., 15 AIL, S80. 

(S| (1908) I L. B., 26 AU., 218. 
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out of the same act or transaction or series of acts or transactions.’' 
This condition was not satisfied by the present case. Order I, mle 
6, was governed by older I, rule 3 Older I, rule 9, applied only 
to misjoinder of parties and not to mifojoinder of causes of action. 
The leading case on the subject of mnltifariousness was that of 
Sadler v. The Great Wedern Baihvay Go. {\). Scparite torts 
committed by separate defendants could not be joined together in 
one suit. Separate acts of irospiss by sepaiate individuals upon 
different items of pioperty could not be made the subject-inatler 
of the same suit. The iollowiu| case w^'as also cited: Gower v. 
Gouldridge (2) There wore two latoi cases which at first sight 
might seem to run conntei. to the cases mentioned above , they 
were Franhenhwg v. Great Horseless Carriage Go. (3) and Oom- 
pania Sannmna de Carnes Gongeladas v. Moulder Brothers & 
Co (4). Bat in reality there was no conflict ; for, in the first case 
it was held that in substance there was only one cause of action, 
and in the second it was held that the two defendants could be 
regarded as being principil and agent In the lower coints the 
plaintiffs did not choose to ask for an opportunity to amend the 
plaint or to take any other steps to remedy the defect m the suit. 

Dr. M. Sulaiman, in reply, submitted that order I, rule 3, 
made a distinction between one cause of action being alleged to 
exist and separate causes of action being found to exist. The 
fact that it was found on the evidence that the defendants were 
separately m possession would not affect the fact that the canso of 
action was alleged against them jointly An application wms then 
made on behalf of the appellants praying for leave under ordei 
XXm, rule 1, to withdraw the suit with liberty to bring a fresh 
suit or suits, and was opposed by the respondents. 

PiGGOTT an 1 Walsh, JJ. This is a second appeal w bich comes 
before us under the following circumstances. The plaintiffs 
alleged themselves to have acquired certain property at public 
auction. They alleged that, under oiroumsiances perhaps amount- 
ing to fraud on the part of the judgement-debtor, the property 
was put up to sale a second time and was purchased, in different 
lots by different persons. On this they impleaded three different 

* ^ 14886) A, C., 459. (3) {1906) 1 Q B , 504 

C#iW) i Q B.* S48. {^J <1910) 8 % B., 864. 
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the court below. The pleas m the memorandum of appeal are that 
the suit is not bad for multifariousness, that it was maintainable 
as framed and that the reliefs claimed theieni could have been 
granted in one suit against all the defendants. It is unnecessary 
for us, as the case now stands, to go further into this matter beyond 
saying that ^\c could not have acceded to this contention. 
There was no allegation in the plaint of any joint action or 
community of interest as between the different sets of defendants 
If the principle suggested by the memorandum of appeal before us 
were correct, it would follow that any owner of property might 
bring one single suit against an unlimited number of wholly un- 
connected trespassers on different portions of his property, merely 
on the ground that he himself owned the entire property under a 
single title. This is a proposition which could not be affirmed. It 
is idle for uhe appellants to refer us, to those rules in the Civil Pro. 
cedure Code which refer to the circumstances under which different 
defendants may be Jointly impleaded on a single cause of action. 
The piesent is not a case of an alleged misjoinder of defendants on 
a single cause of action, but of alleged misjoinder of causes of 
action. In the course of arguments before us it was strongly re- 
presented to us on behalf of the plaintiff's appellants that their suit 
ought not to have been allowed to fail altogether upon such a 
merely technical ground. Yarious suggestions were put forward 
as to the manner in which the defect, if found to exist, might be 
remedied. Finally, we gave the plaintiff's time to consider their 
position, in order that they might, if they thought fit, apply to 
this Court for permission to withdraw from the suit under order 
XXIII, rule 1, of the Code of Civil Procedure. An application to 
this effect has now been laid before us, and we have heard both par- 
ties concerning it. The jurisdiction of this Court to take action 
under the rule above mentioned, even at the stage of second 
appeal, is not questioned, and such jurisdiction has from time to 
time been exercised in suitable cases. Neither can it be denied 
that the suit now before the Court is one which must fail by reason 
of a formal defect, namely, that of misjoinder of causes of action 
in a single suit ; that is to say, the errot made by the plaintiffs in * 
ffiliiig, one single suit when they ought to have brought tEire^io^! 

. a defect of a formal nature having nothiiiigii^llii 
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with the merits or otherwise of the plaintiffs’ claim. The only 
question therefore for us to consider is whether this is a proper 
case for the exercise of our discretion in favour of the plamtiifs. 
On a fair consideration of the matter it, seems to us that, subject 
i.0 full compensation being made to the defendants in the matter 
of costs for the expenses to which they have been subjected up to 

this stage in the litigation, the case is a suitable one for permit- 
tingthe plaintiffs to abandon the unteiiableposition which they took 
up when they fiipd this suit, leaving their rights otherwise unim- 
paired, so that they may seek redress from the law for any wrong 
which they may have suffered by the institution of such properly 
framed suit or suits as may be found to be necessary. First, we 
make the order which we propose- to pass subject to this condition 
that aJ costs incurred up to this date by any of the defendants 
respondents in all three courts are hereby made payable by the 
plaintiffs appellants. Subject to this condition, we set aside the 
decrees of both the courts below and in place thereof p.iss an order 

permittmg^the plaintiffs to withdraw from the present suit with 

liberty to institute such fresh suit, or rather fresh suits, in respect 


Lachmi 

Nabxxn. 


Suit withdrawn. 


Before Mr. Justice Tudhall and Mr. Justice Walsh, 

I ALI KHAN (JcDaBMEHT-BEBTOB) V. BHAGWANTA KUNWAE 
( DsOBBE-HOItBEB). * 

ocedY^ Code section 47; order XLJ rule Execution of 

^ AYeal^Lirnmwn-^Gopyof decree or final order necessary to the 

of an appeal. # ww 

lobjecUontakenbytte juagemenMeblor that the ezeonlion of a 

3 )»rred™dm „clion48ofth,Ooa.ot 0ml Piooadum, the Oo4t 

wng the objeolioa, wrote a judgement and also drew up a forum! 
eor^, taug tie formal eupressiou ol the decisfau of the quesHon 

m-agams* to ^ ^ Whieh was ^ 

WirfmyuifL 

%enara Math Eal C haudhuH (1) disoussed. . 

.t Ap^lHo.lTlni'x?, from » deSroa of SurafiiSrMrijr 
te Judge of Aamgarh, dated the 3Srd of September, mA 

(If (1801} 6 C, W. N,, 283. 
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. ■ This appeal arose oufe of an application for execution of a 
decree for sale obtained in 1897. The judgement-debtors raised — 

an objection that execution of the decree was barred under section ' 

48 of the Code of CiTil Procedure. The execution court (Subordi- : bhagwahta 
B ate Judge of Azamgarh), disallowed . the objection. In so ■ iCcsmB.. 
doing tbe Subordinate Judge ' wrote a judgement, which was ■ 
delivered ’on the 23rd of September, 1916. He also drew up. a 
formal order, or rather a decree, that is to say, a formal expres- 
sion of his decision of the question. 

On the 9th of December the judgement- debtor applied for a 
copy of the judgement only, which was ready on the 14th. On 
the 2nd of January, 1917, an appeal was filed in the High 
Court, accompanied only hy a copy of the judgement of the 23rd 
of September, 1917. A copy of the decree %vas only obtained 
some time in January, 1917, and was filed in court on the 2nd 
of February, 1917, long after the expiry of the period of limita- 
tion. On the appeal coming on for heaiing the respondent took 
a preliminary objection that no valid appeal had been filed 
within limitation, 

Babn Eamal Kant Varma, for the appellant. 

Dr. S, if. Sulaiman, for the respondent. 

TudeaLL, J, —The facts of this case are as follows .‘—The 



respondent's predecessor in title obtained a decree for sale 
against the appellant and others in the year 1897, Execution 
of the decree was obtained on many occasions, but the decree 
has not yet been satisfied. Another application for execution 
has now been made. The present appellant and one other 
objected that the execution of the decree was barred under section 
48 of the Code of Civil Procedure. The court below, relying 



on a ruling of this Court that the rule laid down in section 48 did 
not govern the case of mortgage decrees passed prior to the coming 
into force of the present Code of Civil Procedure, disallowed 
the objection. In' so doing ifae Subordinate Judge wrote a 
judgement, which was delivered on the 23rd of September, T916, 
He also drew up a formal order, or rather, a decree, i.e.„a formal 
decision of the question, , The pr^eht appellant 

■ p^ no farther step in the matter- until the 9th of BecemhM^^i 
16^ when he applied for- a oc^y pf the ju^ement only, and 

1 * ■■ ■ t* ^)3Wfr*Ti J ' 
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Kokwab. 
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moessary” I find it impossible to agree that the order itself 
is the decree and no other decree is necessary. The Code defines - 
a judgement as the statement given by the Judge of the grounds 
of a decree or order. The “ decree is the formal expression ^ 
of an adjudication which conclusively determines the rights of Kcnwab. 
the parties. It is this formal adjudication (and not the judge- 
ment) which detcimines the questions between the parties. The 
word “ decree ” includes the “ determination of a question within 
section 41.’’ To my mind it is quite clear that the determination 
of such questions is in the formal ” expression of the court’s 
adjudication on the points. The judgement gives merely the 
grounds for the decision. In the case of » orders ” also the 
Code clearly distinguishes between the judgement, i.e„ the 
grounds of the order and the “ order ” itself, which is the formal 
expression of the decision. An Indian “judgement ” is not to be 
confused with an English judgement. The latter corresponds to 
the formal decree or order passed in the case. The decision of a 
question within section 47 would be an “ older “ and not a decree 
were it not specially laid down (for the purposes of appeal) that it 
should be deemed to be a decree, 

Order XLI contains the rules applying to appeals from decrees 
and order XLIII contains those applying to appeals from orders, 
and rule 2 shows that the rules of order XLI are to be applied, 
as far as may be, to appeals from orders, Eule 1 of order XLI 
clearly makes it an inflexible rule that in the case of appeals 
from decrees toe memorandum of appeal shall be accompanied 
by a copy of the decree. The court cannot dispense with it, 

» In the case of appeals from orders, it makes it equally com- 
pulsory to file a copy of the “ order ” and that word is defined 
clearly in section 2 and is something apart from and different 
from the judgement. This Court has always insisted on 
subordinate courts drawing up a formal order. In the list of 
papers which go to form File A of part I of a record, Ho. 14 
is the judgement and Ho. 15 is the “decree, including decree 
under section 47 ” [vide page 40, chapter T, of the denefal 
Eules (Civil,) for Subordinate Courts], 
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1917 appellant’s objection to the execntion of the decree had been 

"OAsm Ali tis costs had been awarded to him, the Judgement is 

Khan not what he would have sought to execute in lecovering his costs; 
Bhagwahia "'vould take a copy of the decree, in vhich alone would be set 
Kckwab forth the costs awarded and recoveiable. The piartice oi the 
couits IS well known and, in my opinion is m accordance with law. 
The learned vakil, who has argued the point ably and thoroughly, 
admits that when his client ai rived on the 2nd of January, 1917, 
with a copy of the judgement only, be at once sent him off to get 
a copy oi the decree which was absolutely necessary to enable the 
appeal to be filed, Moieover, when he filed the memorandum of 
appeal he asked for time to file the copy of the decree and an ex 
farte order was passed in his favour. 

In the Calcutta case, apparently no decree had been piepaied, 
and the omission of the couit could not be allowed to piejudice 
the appellant, and that alone would have sufficed for a decision in 
his favour on the point, I cannot accept the position that v here 
there is a judgement and a decree based thereon on a question 
within section 47 of the Code of Civil Procedure, a valid appeal is 

filed by presenting a memorandum of appeal without a copy ot 
the decree. 



An execution proceedmg is a proceeding in the suit and th 
formal deemon of a point within section 47 of the Code of Civ; 
Procedure is a decree in that suit inter :paTt€S and the procedur 
in an appeal therefrom is that laid down in order XLI. It i 
impossible to hold that the Legislature intentionally wished b 

place ^peals like the present outside the pab of order XLI am 
rder XLIII and intentionally refrained from laying down am 
procedure for them. ® 

We haw, however, been asked to admit this appeal out oi 
tma m eimise of the powers granted by sootiofi 3 of the 

^mrtatiou Aet. An affidavit has been Mod. I fttt not imprW^ 

flth of thefts allege! ttterein. To toy itona-thfo.fe oflb o) 
ihoseea^Ofnegligeacp and carelessn.ese which so'fteqaehth 

appel^pi^^ has Po ifierits. It is not that he has mM 


I ^ 



off the debt he owed. He simply relies on a plea of limitation 

It is admitted that the decision of the court below is in accordance 

with a decision of two Judges of this Oonrt. He in turn is met 

with a counterplea of limitatian m this appeal. This is not a bhaqwakta 

hard case What is sauce for the respondent is in this case Ktowab. 

sauce for the appellant. I therefore would not admit the appeal 

out of time. 

Walsh, J.— I entirely agree. The Code is quite free from 
ambiguity upon the point. The Calcutta case may have been 
rightly decided upon the facts, but, for the reason given by my 
learned brother, I am unable to agree with its construction of the 
Code, which was unnecessary for the decision. I agree in 
dismissing the appeal. 

Obdee of the CoUET.—Tbe appeal is dismissed with costs. 

Appeal dismissed. 

EEYISIONAL CIYIL. 

Befoie M), Justice Piggoti. 

PAHALWAN SINQ-H {Plaikiiff) v, JAHKI ahd othbbs (DaFUNDAKig}.* 1917 
Hindu law-—B(md--8mi m bond executed by deceased Hindu against his 4. 

widow and biotneis —Bonn of dtc ee, ' ^ 

Piamtifi, after the death of the obligor a Hiudn, saod Ins Tiidow and 
brothers to recover the amount due on a bond It ^\as found shut the obligor 
and his brothers were joint BoM that the plamlifi wis still entitled to a 
decree against the widow which might be oxocuwd against any sclf-aegtnred 
property of the deceased obligoi in her hands. 




P> UAL WAN 
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to enter mto the question whether Baldeo left any, and, if so 
what assets. That question would arise at the time when the 
decree would be sought to be executed; lallu Bkagvan v, 
TrMuvan MoH^am (1), Madho Bam r. Bilbur Mahul (2) 

o^rlr '’y • 0“ M 

May, 1917, (Umeported.) It has been found that Rildoo was 
joint with his brothers But there is nothing to preront a 

member of a joint Hindu family from holding at the same time 

some self-acquired separate property. If Baldco left any such 

property. It would be inherited by the widow and would be hie 
»sets in her possession, and the decree could bo executed against 
It. The court should have contented itself with paesinfasit 

ms bound to pass, a decree against the assets of Baldeo, if any 

have been an « parte decree against Musammat Janki, widow of 
aideo. tor the sum claimed, with costs, such decree to be recover- 
able only against any self-acquired property of the deceased 
^Idphich might be found in the posLsion of the X 

thst ; “'i having come to the andinsr 

that at the time of Baldeo’s death, the four brothers wer! 

members of a joint undivided Hindu family, it has riltlv 

at the joint family property, whatever if may bTin theX 
of the remaining brothers by survivorship could not be Luf 

a debt incurred by Baldeo, in the absence of any eviden e St if 
was mcuired on behalf of the joint familv / ™nnee that it 

that family. I doubt whethef the m dThcat n oVS T'"' 

the court below tnwhiVh ifi,- , ' , of the decroe of 

matter of X will X f 

nbiPf^f rv-ffK' ' be of any particular benefit to him The 

object of this application seems to have been i-a w 

against the brothers. However as fhe ^ 

up in revision bv this ’ a has been tak^ 

ha} ^ Court, and as the decree of the 

below appears open to objection on this point T ah, 7 ?f* 

feqdify it. The suit will therefore stand d* - * 

tie defendants Ohunni QokuUnrLcbT X “ 

and in the co'urt below’ irlilf 7 u ’ T 
■ nwisscrr w into 

. . (2)(1870) 21f..w.p.,H.O,Bon„ahl, 
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this proviso, that the amount of the decroo 


which miy be in the possession of this judgement*deh 
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^ uj Aetj, sBekm 62, ^aheduh I, arikh 5~^ 

Stmnp Fektion to comt mkmating campfomm of smt—Jffjeement 

ThapMtosfoasaitoimetotoimsout at coart. aad ptaisntod a fcmt 
potitaonio the court stating ftetoJaas of comp.omiso arrived at aua aiing 

that a consent decree might be given in aoeotdanco therewith 

Hiid that snoh petition was to be stimpej merely as a petition to the 
court and did not rsquire to be engrossed on a general stamp. 

The facts of this case were as follows : 

One of the accused, Sheo Narain, sued the other accused, Earn 
Saran Lai, in suit No, 977 of 1916 in the MuiBif.s court at Far- 
rukhabad to lecover some money on the basis of a simple morti- 
gage. Tie parties came to terms out of court They agreed 
“ orally ” that the defendant was to pay down a certain part of 
the debt in cash ; that the plaintiff was to have a decroo for the 
restoflho money piyablo in annual instalments, and that in 
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oonvioted was no more than « *■*• ° 
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liie applicants were not represented. 
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cf T 1 ° in the case of two nersonn 

Saran Lai and Sheo Narain, who have been convitorbv 
trate under section 62 of the Stamp Act and have beonLnt 
to a ane of Es. 5 each. The facts Ly L vty 

Earn Saran Lai. in suit No. 977 of 1916 in nr 

Farrnkhabad to recover some inoly on ^ 

gage. The parties came to terms out of court Thev at 

that the defendant was to pay down a 0 ™ 

oashj that the plaintiff was to have a decree for the rlt of the f ‘ “ 
payable in annual instalments, and that in case of r^v 6 r 
plaintiff was to be able to execute Ms decree at ouce ir 1 

sum then due, agreement was not red 
parties walked into court and presented a net f *° The 

praying that a decree might be passed in the case M sh’^t 
the compromise at which they had arrived out of ^ 

that petition they infornied the court of the terl ffT “ 

mise. The court thereupon passed a decree in f * “““P™' 

plamtiff. hut it sent the petition to the stImr„ffi“/T^^ 

that It was an agreement which ought to have beT ? 

a general stamp The Collector d/ p ^ stamped with 

... „ “2: rr ftrr 

have now been fined Bs. 6 each. The learnn/« ^ 
opinion that the document in quesSn l a ufTr! 
leqmring only a court fee stamp ■ that it w«.^ ^ 

It engrossed upon a general stamp at all • tha*Th'’“^-''^-‘° 

(1) (187S) Ir L. B., 2 Ail . 48i " 
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application under section 476, as was stated in the order 
of the Muasif. The matter was taken up by the successor 
in oflSce of the Munsif who had dismissed the suit. Ho took 
some additional evidence and came to the conclusion that there 
was not sufficient leason for sanctioning the prosecution of the 
psesent applicant, and ho accoidingly rejtcted the application. 
Thereupon a petition was presented in the Court of the Sessions 
an6 Subordinate Judge of Jaunpur, purporting to be an applica- 
tion under section 195, paragraph (6), of the Code of Criminal 
Procedure. Mention was made in the application of the fact that 
the Munsif had refused sanction, and the prayer was that sanction 
might be granted for the prosecution of the present applicant. 
The Sessions and Subordinate Judge of Jaunpur, who was 
Subordinate Judge of Jaunpur as regards civil matters and 
Additional Sessions Judge as regards criminal cases, took some 
further evidence and came to the conclusion that there was a 
primd facie case against the present applicant. He accordingly 
granted the sanction aske I for. 

Against this order the person against whom sanction to pro- 
secute was granted applied in revision to the High Court. 

Mr. C. Ross Aistouand Mr, M, A. Howard, for the applicant. 

Mr. G P. Boys, for the opposite party, ^ 

Baneeji, J, — This application for revision was made under 
the following circumstances. A suit was filed in the court of the 
Munsif of Jaunpur which was dismissed on the 19th of November, 
1914, An application was made to the Munsjf of Jaunpur by the 
Government Pleader for sanction to prosecute the applicant under 
various sections of the Indian Penal Code, these being some of 
the sections mentioned in section 195 of the Code pf Criminal 
Procedure. The application purported to be one under section 
195, paragraph (1), clause (b), of the Code of Criminal Procedure, 
It was not an application under section 476, as is erroneously 
stated in the order of the learned Munsif. The patter was Him 
u| by the successor in office of the Munsif yr|M> had dismissed 
“ He took some additional evidence and came to the 
'sibiri^t there was not sufficient reawn for sauctioamg lie pro- 



nate Judge ot Jaunpur is hubordinato Judge of Jannpui- as regards 
civil matters and Additional Sessions Judge as regards criminal 
cases. He took some further evidenoe and came to the conclusion 


made to the Sessions and Subordinate Judge of Jaunpur was an 
original application under clause (b) of paragraph (1) or an appli- 
cation under paragraph (6) of section 195. The real point for 
consideration is whether the Munsif of Jaunpur is to be deemed 
to be subordinate to the Subordinate Judge. Paragraph (7) of the 
section provides that for the purposes of, the section every 'cdtirt 
shall be deemed to be subordinate to .the 'court to wMch apjmals 
■ftom the former court ordiaarrly lie. As I- have stated' above,. 
■;lll ,pc^tion of the f Subordinate Judge ^of! Jaunpur, is somewhat 
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parties was seeking to establish the proposition that a certain hotisc 
— had at one time belonged to one Ganga Earn. As a pitce of e'ii- 
" V dence bearing on this question, he undertook to prove to the court 
Ganga Bam, Q^nga Bam had granted a ten years’ lease of this house in 
favour of one Tulshi Bam, since deceased. It was said that Tulshi 
Bam had executed on stamp paper an agreement to hold this housG 
as tenant of Ganga Bam at a certain rent. Summons was issued to 
Ganga Ram calling upon him to produce this document. lie 
appeared in court in obedience to the summons, tendered in 
evidence an agreement of the nature^8Uggested,pmporting to have 
been executed in his favour by Tulshi Ram, deceased, as long ago 
as the year 1895, He gave evidence on oath supporting the stoiy 
of the lease in question and the genuineness of the doeument, 
A marginal witness to the said document, named Nathu Iial, was 
also called and examined by the court, and he gave evidence in 
support of the genuineness of the document. The learned Munsif 
eame to the conclusion that the document in question was a 
forgery; that there never had been any such contract of lease ; 
that it was proved by evidence that Tulshi Ram had never 
occupied the premises in question; that the appearance of the 
document was in itself suspicious, and that, if the transaction had 
been a genuine one, the document would have been registered, 
which It was not. He issued notice to Ganga Ram and hfathu 
Lai, as well as to two other persons, with whose eases I am not 
now concerned, to show ^cause^why their prosecution should not 
be ordered under the provisions of section 476 of the Code of 
Criminal Procedure, and in the result he has ordered fche prose • 
cution of Ganga Ram in respect of offences punishable under 
sections 193 and 471 of the Indian Penal Code and of Nathu Lai 
in respect of offences under sections 193 and 471/109 of the same 
Code. The applications^before me are in revision by Ganga Ram 
and by Nathu Lai against the said order. The principal point 
taken is that the provisions of section 476 of m Code of 
Criminal Procedure must be regarded as governed by those of 

section 195 of the same Code, in such a Itor khafan offence, 

foy ^fence,. of teing as genuine a forged dooumffit,. pum^biJ 
under^' SSfetion 47l of the IndiaA Penal Code, Would not fall 
within thepuryi^w^sefslion 476 unless it had been committA^ 
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■ case, was committed by that party 
> production of this documont by 
process against Ganga Earn, and that the 

j will he whether 
suppose that Ganga Ram or Nathu Lai, or 
^ ' : : - : J commission of that offence. Further 

la impossible for me to deal with the point on the facts 
I find no reason in law for holding that tho 
were outside the jurisdiction of the muf% 

discrefciX of 

po interference. I dismiss both these 
The learned Government Advocate who 
oppose the applications will bo catitied to charge 
fee actually received by him, ^ 

.. ■Applications dismissed. 
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The apphoants, servants of a Pragwal, were returning to their 
homes across the liver Ganges near AHihabad, and had reached 
the pontoon bridge, when they were asked by a police cons- 
table to give np their hthia, wdiich they were carrying, or accom- 
pany him to the The applie mts refused to do either, 

and the constable then said that he would not allow them to 


and there was a fight. On these facts they were convicted of an 
offence under section 832, Indian Penal Code, and sentenced to 


tion and sentence « ere affirmed on appeal. 

They applied in revision to the High Court, 

Babu Piari Lai Banerp, for the applicant 

The action of the constable was not justified by law. The 
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or discuss the legality or propriety of the order. He was there- 
fore actiog in the discharge of his duties under section 23 of the 


Jdanebji, j.— T ile two applicants, madho anil K.imaiund, fta?o 
been convicted under section 332 of the Indian Penal Oodo for 
having caused simp’e hurt to a constable named Ram Partit and 
each of them has been sentenced to nine months’ rigorous imprison- 


one year under section 106 of the Code of Criminal Procedure. 
The facts as found aie these. The two men, with a third man 
named Mataphal, were returning from the Cantonment Magis- 
trate’s court and when they were nearing the pontoon bridge the 
constable, Ram Partit, who was on duty, found that they were all 
aimed with what tie Magistrate calls formidable lathis. The 
constable inquired who they were and on being told that they 
were servants of a Pragwal he asked them to give up their lathis 
if they were not prepared to go to-the thana* The men refused 
to surrender their lathis. The constable then told them that he 
^ Would nob allow them to proceed. Thereupon Madho attack^ 
him with a lathi a^d struck him several feim^ Bam Parlat rushed 
at Madho and ’seized him by the waist and the two grappled with 
bach Bamanand then struck Ram Partit with his fists until 

, , j , another constable appeared on the scene. For this offence the 
• ■ " ^ / l^'-^ppiicants have been convicted and sentenced as stated 

' ' above. 

It is contended that the conviebiou under section 332 of the 
Indian Penal Code is illegal, inasmuch as the constable, Ram Partit, 
who was undoubted h' a public servant, was not in the discharge of 
hiS duty as such public servant hen hurt was caused to him. 
It appears that in August, 1914, the District Magistrate of 
Allahabad issued an order (which appears to have been published 
in December, 1914), to the efiect that no Piagwals or their 
(-) Weekly Notes, 1896, p. 1. 





serTacts siioiild carry lathis witxiiii the municipal limits of 
Allahabad or the cantonment or the river side, and that the police 
had instructions to seize any latim or dmidas found in the 
possesdon of Fragwals or their servants. It in pursuance of 
this order that the constable said to have been acting. If the 
order was a legal order and wa^ in futoe at the time whoa the 
occurrence in the present case took place the applicants have been 
rightly convicted. The only authority, as far as I am aware 
(and I have not been leierrod to any other) under which the order" 
could legally have been passed is paragraph 3 ol section 144 of 
the Code of Criminal Piocedure, being an order issued to the 
public generally and not to any individual. Under paragraph 5 
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could not '.'.be Jawfully ,■ issued' by ' .him, '.'it;,. was .''Uot' the ' :'diity :'of ■' " 
the constable to obey that order. Therefore when he was 
carrying out ^ that order he cannot be said to have been 
discharging bis duty ;as a public servant. The case of 
Empress v^Wand Mshorefl) was refeired to. but theease seeii®^ 
to be distinguishable. In my opinion the constable in oil Ikg 
. upon the S'ccwsed to surrender their 
disc^rge of his duty as a public servant, and therefore the accused 
couldnot be legally convicted under section 382, Indian Feaal 
Oode. Ihey were certainly guilty of causing simple hurt and 
liable to eoviction under { ' 

Having regard to the character 
assault on the constable and the ] 
over men of this class, especially when they 
police constables, who j * ' ' 
what severe sentence was called for, 
rigorous imprisonment is, 
assault of this kind, 
under section 332 to 
Code and reduce the 
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CJouit of Session is bound to follow substantially tbe provisions of ohapter 
X?III of the Oode. 

' Where in such oironmstances the Munsif neitlier examined the witnesses 

in the presence of the accused nor explained the charge to them, the commit, 
ment was quashed as being bad inlaw. 

The facts of this case are fully set forth in the following order 
of reference under section 438 of the Code of Criminal Procedure 
made by fche Sessions Judge of Moradabad, 

In this case two persons have been committed to this Court 
by Pandit Rup Kishan Agha, Muusif of Chandausi. One is Babu 
Prasad, who is charged with oSences under sections 196, 471 and 
467 of the Indian Penal Code, while [the other is Chandar Sen, 
who is charged with an offence under section 467 of the Indian 
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oiiiciu v^ause L-ourt suic, pieaaea satistaction and nied a receipt 
in support of the alleged satisfaction. In order to prove his 
plea he himself gave evidence and examined Chandar Sen, the 
scribe of the receipt* The Munsif came to the conclusion that 
the receipt was forged, He accordingly took action under section 
476 of the Criminal Procedure Code, aod on the SIst of May, 
1917, passed an order to that effect and fixed the 18th of June 
for inquiry. Babu Prasad, who was apparently present, was 
informed of this order and notice was issued to Chandar Sea 
calling upon him to show cause why he should not he com- 
mitted. 

" On the 18th of June Babu Prasad filed a written statement, 
but Chandar Sen was absent. A fresh notice was ordered to be 
issued to him for the 3rd of July, after statements of one Baldeo 
Sarup, Mukhtar, and Babu . Prasad (both on oath) had been 
recorded. On the 3rd of July Chandar Sen filed a, wrifrPTi 
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l/pon the facte fouud, no oO'euoo of fabrioatiug f.Iso eyidei,™ 
was commuted. The sub-inspector was mvesfigatin 'r ! 

0 suspected stolen property and the question ho had to doci-h 

was whether the cattle were stolen property or not Tf K 
beeufound that the cattle were not sCn proplty anr 
I eallj sold in the market on 21st March 1917 theraf 
receipts could not possibly induce him to form an Lron 
opinion. They would, on the contrary help him in al, ■ ®‘’® 

true opinion. There was nothing dishonest L the aotioa'rf 

acous^. He.had forgotten to issue receipts on the date of ssf 
and when it was represented to Mm that the cattle-dealers we • 
trouble on account of his carelessness, he issued- *he reoelX 
put upon them the date of sale of the cattle PW flmd- . 

. ■ - for S' Cliu ^O-oate), 
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ffiat Code to three mouths’ .-te “ 
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register' sales of cattle at the Nn 
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to til) ion of the date of the sale of the cattle. They 

produced i 9 rei’.cipis, liuttliey had none as i-cgards the reinainiiig 
seven head of cattle. On the 27tli of that month, they produced 
seven receipts bearing iLite the 2ist of March, 1917. These 
receipts had in fact been prepared by the accused on the 27th, 
but they were dated, as I have said above, the 21st ot March. 
It has been proved that the seven head of cattle were in fact 
purchased by Biyayat and Arman on the 21st of March at the 
market, but, Ibr some reason wiiich does not appear, probably 
through (jversight, receipts were not granted in regard to them. 
The accused v. as sent up for trial for an olience under section 
, 218 of the Indian Penal Code. But as he was not a public 
servant he could not be convicted under this section. The 
learned Magistrate, ho\TeYer, convicted him under section 193, 
he beiug of opinion that in preparing the seven receipts Badri 
Prasad had fabricated false ovidenco. The offence of fabri- 
cating false evidence is defined in section 192, The ingredients 
of the offence are, that circumstances should be caused to exist, 
or a false entry siiuuld be made iu any book or record, or any 
document containing a false statement ; that such circum- 
stances, false entry or false document should be made with 
the intention that it may appear in evidence in a proceed- 
ing taken by law before a public servant, and so appear- 
ing in evidence may cause such public servant to entertain an 
erroneous opinion touching any point material to the result of 
the proceeding, Tuo proceeding which the sub-inspeotor, who 
is a public servant, was bolding was one for the purpose of 
ascertaining whether the cattle had been purchased ali.the loarket 
by the two men who were carrying them nr whether they were 
stolen property. The receipts which were granted by the 
accused to the purchasers of the cattle could not possibly cause- 
the sub-inspector to entertain an erroneous opinion : -touching a 
point material to, the result of the inquiry he was making. He ' 
was satisfying himself whether the- cattle were- stoieff’ property < 
and these recapts,. so far ‘from dausing him to' entertaStii- an'/’ 
eip'rpneot® opinion jas to whether the, cattle had Jbeef^old^or not, 
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eridenoe wa. therefore wanting m this cate. Ti„a beii 

offence of fatacaling false evidence was not committ 

m of the Indian Penal Code. H., eonducl in g.antn 
subsequently to the date of the actual sale or in niakinl 
.n his registo was no doubt repiohonsible, but it did nl' 

allow the application, set aside the conviction «n,1 fi 
and Mquit Badri Prasad of the offence ol which he wis 
Jhe bail-bond furnished by him is cancelloA 

•^pplicahm all 
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Hamid Ali shot two deer. For this all the four persons were 
placed on their trial. It has been found that the four persons 
formed a party and went to the forest with the object of hunting 
They had no permit and therefore they were punishable under the Ati 

section mentioned above for violating the rules framed under 
clause (i) of the section. It is true that the two applicants did 
not actually shoot any door As the section makes shootimr 
punishable, they could not be convicted of shooting m a reserved 
foiest ; but they were certainly hunting, and hunting without a 
permit is punishable under the section. Therefore the two appli- 
cants have, m my opinion, been rightly convicted. The sentences, 
however, seem to he severe 1 1 educe the sentence in the case of 
Barkat Ah to a fine of Rs 25 and in the case of Hamid Ali to one 
of Rs. 20. Any snm paid in excess of the above amounts will be 
refunded. 

Canviction upheld, 

* IIU^ 

BefoeJushce 8tt Piamada Ohmavt. Ban&rp 

EMPEROR V RAM KISHAN* 1^17 

P ocedme Code, seotwm no, Ud^Seounty fo> good lehavtow,^ 

Scauf4y finmshed^BBeord noi ugm ed io he seM to the Sessions Judge ^ 

foi oidets 







Under section 12S, oUn,Q (2), of tlio Code of OnminM Procedure if; is only 
ttoo9h,SAry to lay tRoprooeeamgs before the Sessions Judge or the Higb Court 
wben seourity has not been given, not when it has been given, Bci% 
P&nhad v. Queen Empess (1) refeued to 

^ In this case one Ram Kishan was ordered by the officiating 
Distiict Magistrate of Bareilly to give security to bo of good 
behaviour for a period of two years. The security was furnished 
Ram Kishan then applied in revision to the High Court, urging, 
inter ahu, that the Magistrate should have sent the proceedings 
under section 123 (2; to the Sessions Judge for confirmation. 

Mr. G J. A, Hoskins, for the applicant. 

The Assistant Government Advocate (Mr R Malcomson), for 
the Crown.. - ’ 

Banerji, J. Ram Kishan was called upon under section 110 
of the Code of Criminal Procedm-e 1;o fnrmA seonrity for good 
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behaviour on the ground that ho was a man of a dangerous and 
closporate chamoter. The officiating District vJutrl r 
B«e lly, who tried the ease, made an order under' section US 

cnoctmg Darn Kishan to furnish security to bo of good behaviour 
Thefirstnlf tt 

is thattL'"] to this Court 

not inV !n 123, sub-seotion (2), and 

Havi r "®^ : :rf orders of the Sessions Mgo 

tho effeel ° language of section 123 , which is to 

be Al!rA “oy direct him to 

The W 1 ^ "dors of the Sessions Judge. 

The learned cmmsel for the applicant did not press the plea To 
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Before Justice Sir Pramada CJtaran Banerji. 

EMPEROR tJ. TI-IAKUR DAS AND OTHERS^. 

Act No. XL 7 of 1860 flndian Penal CodeJ, seetion mB— Criminal Procedure 3- 

Code, section 19G A'^Gonspiraoi/'~-Authoi Uy for prosecution for eons^iraoy-~ 

Complaint, . . ■ 

Section 106 A of tlie Griniinal Procedure Coda provides that no Court shall 

take cognizance of the ofienoe of criminal conspiracy punishable under section 
120R of the Indian Penal Code “ in a case "where the object of the conspiracy 
is to commit any non-cognizable offence, or a cognizable offence not punishable 
with death, 'transportation or rigorous imprisonment for a term of two years 
or upwards unless the Local Govornmont, or a Chief Presidency Magistrate or 
District, Magistrate empowered in this behalf by the Local Government has, - 
by order in writing, cons(-nted to the initiation of the proceedings.’' Held that 
the words “ not punishable with death, etc., " relate only to the term ‘'cogniz- 
able offence. ” 

Three p ersons presented a petition to the Magistrate and Collector of a 
district stating that a tahsildar was guilty of various offences under the Indian 
Penal Code, tho principal offence being one under section 161. 

The Magistrate treated the pjetifcion as a complaint j took the evidenoo of 
tho person presenting it, and finally dismissed it under section 203 of the 
Code of Criminal Procedure and gave sanction for the prosecution of the persons 

responsible for thoi petition. Seld that the Magistrate's procedure was not 
i open to objection. 

The facts of ibis case were as follows : — 

On the 2nd of November, 1916, the applicant Baryao Singh 
presented a petition in the court of Mr. Dumpier, who was both 
Magistrate and Collector of Muttra, in which he made various 
allegations against the tahsildar of Mat. These allegations,' if 
true, would constitute offences under various sections of the ^ 

Indian Penal Code, the principal offence' being one under section 
161, Mr. Dampier treated the application as a complaint tilider 
the Code of Criminal Procedure and recorded the statement of 
Daryao Singh on oath. In that statement he made specific' 
allegations of bribery and extortion against the tahsildar. ' The. 
learned District Magistrate directed an inquiry under section 202 
of the Code of Criminal Procedure, and in the end dismissed the 
case under section 203 of the Code. He then caused further 
inquiry to be held and finally ^sanctioned the prosecution of 
three applicants under the sections mentiohed abofC.: "They 
tried and convicted under section 1 J 26 B. (l) ' ’ 
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Presidency ^fagisbrate or District Magistrate empowered in this 3 
behalf by the Local Government has, by order in Writing, con- 
sented to the initiation of the proceedings.” In these provinces 
the Local Government has made an order empowering District 
Magistrates to sanction prosecutions under this section. The 
contention on hehalf of the applicants is that the words “ not 
punishalile witli death, transportation or rigorous imprisonment 
for a term of two years or upwards ” govern not only a cognizable 
offence but a non-cognizablc offence also. Having regard to the 
context of ' the section I do nob think that it is open to that con- 
struction, As pointed out by the learned Sessions Judge, the use 
of the word “any” before non-oognizable offence shows that the 
Legislature did not intend that both in the case of a non-cogniz- 
able offence and a cognizable offence the proviso about their not 
being punishable with death, transportation, or rigorous imprison- 
ment for a term of two years or upwards would apply. If that 
had been the intention of the Legislature, it was wholly imneces- 
sary to make any mention of cognizable or nou-cognizable offences. 

What the Legislature intended apparently was that in the case of 
a nou-cognizable offence the District Magistrate empowered under 
the section would have the authority to sanction prosecution, but 
in the case of cognizable offences he would have such power in 
respect of such offences only as are not punishable with death, 
transportation or rigorous imprisonment for a term of two years 
or upwards. It is clear that the intention of the Legislature was 
to give authority to the Local Government or a Chief Presidency 
Magistrate or a District Magistrate who may be empowered ii# 
this behalf to sanction prosecutions in the case of- minor offences 
only; but it may, be that in making this provision the Legislature 
overlooked the fact that there are non-cognizable offences .which 
are punishable with -imprisonment for - a - term of two years. or, 
upwards. However, as the section stands,' I. do not think' it is' - > i 
ppen to any other construction, than that-nkecd At* . 
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Before Mr. Justice Piggoit and Mr. -Justice Walsh, 

F. B. POWSLTj {OrroBi'-CE tabty) «. S. SEN and others (Appugantb)*, 

Gompany — Winditlg up — Contributory — AppUoation for allotment of shares 
made by aVeged contributory under conditions whioh toere not car) led out 
by the Gompany. 

A, who was tho holder of fifty sharos in a limited liability Company, 
entered into an agreement with the Company through its managing director 
to take 100 more sharcoj on tho conditions that he was to be appointed 
a ‘'terminal director ’’ of tho Company and fft^that the business of the 
Company v^as to be transferred from Meorut, where it had been formed, to 
Saharanpur. The 150 shares were allotted to A, but he never paid the allot- 
ment money, and, though the business of tho Company was, nominally at 
least, transferred to Saharanpur, A was never appointed a director. Shortly 
after this allotment the Company want into liquidation. 

Held that A could nob be made a contributory in respect of the 150 shares 
which he had offered 'conditionally' to take, The London and Provincial 
Provident Associatiofn^ Ld., in re Moy ridge (1) referred to. .• 

This was an appeal from &tx order made by the District 
Judge of Meerut allowing an application made by the liquidator 
of the Bharat Ice Association, Limited, Meerut, that the name 
of the appellant, Mr. F. B, Powell, should be placed on the list 
of contributories. The facts of the case are fully set forth in the 
judgement of the Court. « , ' 

The Hon’ble Sir Sundar Lai and Dr. Surendra ILath Sen, 
for the appellant. ' " . . 

Mr. Nihal Ohand, for the respondents. ' ’ ■ , ' i 

PiGGOTT and "W^ALSH, JJ. thinlk this' is 6i ol^r ‘Ciase' andij^ ^ 
that this appeal must be allowed' ‘ Mrf iPo^elHs en^tied |q 
his naihe reuioved Mm the lisi 
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the company to secure a substantial share-holder, and under 

those circumstances Mr. F. B. Powell was selected for the pur- - ■ 

pose, and eventually, as the 'Judge has found and as the evidence 
^ ^ of Mr. Kapur testifies, Mr, Powell agreed to take 150 addi- S. sek. 
f tional shares on the understanding given by Mr. Kapur that the 

' works of the company would be removed to Saharanpur and that 

Mr. Powell should become a Terminal Director.. There really can 
f if be no doubt as to the existence of this condition. Two feaLures of 
the transaction have been pointed out in argument. In the first 
place when Mr, Powell applied for 150^ shares, he did not send the 
application money. That conduct at any rate was consistent with 
the transaction being incomplete. Ho was already a share-holder 
to the extent of fifty shares and his application was for 150 
further shares, which was exactly the qualification under -article 
177 (c) necessary for the appointment of a Terminal Director. It 
is uncertain when he paid liis application money, or whether he 
. ever paid it in full ; but he did pay Es, 62. His application was 
-dealt with at a meeting of the Board and it was decided to allot 
him 150 shares the numbers of which were given. On the 17th 
' of March, a resolution was passed which is remarkable in its 
terms, viz., that “ as a special case 150 shares which were specified 
by numbers should he allotted to Mr. Powell if his application 
money IS received in Ks. 76 only.” An allotment letter was sent 
to him calling upo'fi him to pay a further sum of Rs. 75 on allot- 
ment, that is to say, in addition to Rs. 75 payable on application 
- ■ without which an allotment could never have been made at all, , * 

such amount dua.on allotment being payable under, the. altered' v 

. - articles of the company, and he was given ten d 3 ..ys to pay the J • 

r.' allotment money. One other fact,. may be stated, namely, that in ' > 

the case of other share-holders who had applied unconditionally 
for small amounts wkeh they wanted to take in the company their 
names had been entered in the resolution ' allotting particular 
p .i. numbers, to them without any condition at all. Nowhere was 
!' that done in the case of Mr. Powell's 150 shares. Mi’. Powell 
never paid his allotment mone}". On the same day, namely, on 
^ the 17th of March, the Directors at the Board meeting a-esolved 
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Befoje Mr Justm Birjgoft, 

BAM N\TH (Pr<AiMirr) «. BEKIIDAE gTNGH (DEirEKDAin;) * 

Ciml and Bevenm Oomis—J'urisdiotiofi>~^Tenant taUng apaitnm tnauUimtmi 
onagrmvnefit to fay half th& tenant's )ent to on such agtee* 

ment by tenant against fadns) -Small Cause Court 
PI untifi, being tbo ten mt oi oortam plots of agricultural land on a rental 
of Ks. 60 a year, took tlio defendant into p irtnarsliip on llio lornia tliat tluy 
were to onltivite jointly and divide tho produce equally, and that dofondant 
was to pay half the rent annually to the plamtifi SeM that n suit by plamtilX 
to recover from defendant tbe share of the rent payable by him was a suit for 
damages for bre<ioh of contract cognizable by a Court of Small Causes, and not a 
suit for rent within the meaning of the Agra Tenancy Act, 1901. 

The plaintiff was the benant of certain agricultural plots. The 
defendant became a partner (sharik) in the tenancy of the plain- 
tiffj the agreement between them being that tliey would jointly 
carry on the cultivation and di^vide the crops equally, and that 
the defendant would pay to the plaintiff Rs. 30 annually, being 
the half share of Rs. 60 which was the amount agreed upon 
between the parties as being the rent of the holding. The defen- 
dant failed to make the said payment and the plaintiff sued him 
in the Rent Court for it. The Rent Court held that the defen- 


dant was not a sub-tenant of the plaintiff and that it could not 
entertain a suit against a joint cultivator, The plaintiff brought 
a second suit for recovery of the amount in a Court of Small 
Causes. That court held that the suit was for recovery of what 
was essentially rent, the nature of which could not be changed 
by agreement between the parties '* and that a^rdingly the 
suit was n&t cyognizable by that court. The plaintiff applied to 
the High Court in revision. 

Babu Jogindro ITath Muh&rj% for tbe applicant, stated th^ 
facts, and submitted that the sait was not between a landlord and 
tenant for recovery of rent. He was stopped 1 1 ^ V' ‘ 

]\tnTL8hi Bhagwati Bhanhar^ for the opposi|e 
that the feuit was for * rent/ and t|| 
was that of landlord ' and * tenanit/ " * ' 


terms in' the Tenanov Act. ' 
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against ona of hsr brothers-in-law, that the snit was'^a suit relating to 1917 

maintenaijce ” and that the cognizanoa thereof by a Ooart of Small Causes '■ ■■ 

was barred by article 38 of schedule II to the Drovinoial Small Cause Courts Munitv un- 

Act, 18S7. Mahadeo Eai v, 'Iko Etamm Bat {l) md Masitm AU % Moksift Afi 
(2) distinguished. '' ' \ 

The plaintiff's father-in-law bequeathed by Ms will certain 
property to the defendant and others and charged the property 
with the payment of E,s. 36 per annum to the plaintiff for her life. 
Subsequently the donees entered into an agreement among them- 
selves by which they divided their liability to pay the said sum ; 

■ the defendant promising, for his part, to pay to the plaintiff Bs. 1 2 . 
per annum out of the Bs. 36 for her maintenance. 'The plaintiff 
brought a suit in a Court of Small Causes to recover from the 
defendant Bs. 36, being three years’ arrears of payment due from 
him. The defence was (1 ) want of consideration entitling the 
plaintiff to sue, and (2) that the plaintiff had assigned no reason 
entitling her to relinquish the charge and seek a personal decree. 

The Court of Small Causes decreed the suit. The de 
applied in revision to the High Court. 

Dr. S* M. Sulaiman, for the applicant] : — 

On the facts found the claim is for recovery of arrears of 
maintenance fixed by agreement Such a suit comes within the 
category of “ a suit relating to maintenance ” specified in clause 
■38 of the second schedule to the Provincial' Small Cause 
Courts Act; Amritomoye Dasia v. BJwgiruth Oh%t,ndra (3), 
Bhagvantrao v. Ganpatrao (4), Sa^minatJia Ayyam v. Man- 
galathammal (5) and Baldeo Sahai v. Jumrm (6). 

Secondly, the plaintiff was no party ' to the agf'etemeB.t 
to in the plaint, Therefore, unless' the lb|[0^i§S’ to 

enforce her claim as a ' charge upon ’' the ‘prd|leti^ she is not 
entitled to sue upon the said agreement a taete contract; 
and a suit to enforce a ■■charge is not cognizable " by a Court 
of Small' Causes. , , 

The Hoii’blo Maulvi Ruzol Ali, for the opposite party : — 

Clause 33 of bhe second schedule to the Provincial Small 
Came Courts Act refers to a suit which is both in form and 
(I) (1905) 2 A. L. J., G97. (4) '(1891) 1.' L. R., 16 267. 
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substance a suit for maintenance. In the present case the plaint 
Mtoib-to- mention or show that the claim was one for maiifte- 

nm nance. The suit is for money due under the agreement ; the 
Obligation arises from the agreement, and the claim is not for 
Nisa& Bibi. maintenance as such. Clause 38 does not apply to such a suit; 

Mahadeo Rai v. Deo Narahi Rai (1) and Masum Ali v. Molisirh 
Ali (2). Unless where the claim originated in a legal right to 
get maintenance as such, a claim to recover an annual payment is 
a claim for an annuity and not for ‘maintenance’ within the mean* 
ing of clause 38 ; Baminatha Pandaram v. Kw^^m TTdayan (3). 
Although the payment was charged upon immovable property, 
it was quite open to the plaintiff to give up the charge and sue 
for a sample money decree in a Small Cause Court. Further, 
the decree of the lower court is a just and proper one and no 
substantial injustice has been caused to the defendant. It was 
submitted that in such circumstances the court should not 
interfere in revision ; Muhammad Bahar v, Bahai Singh (4). 

Fiqqott, J.— The plaintiff in this case is the widow of a 
^ ^ deceased brother of the defendant. It appears that the>laintia’s ^ 

> husband died during the life-time of his father. The ffrst para- 

I T }gi^^pb of the plaint alleges that, under the will of their deceased 

t . father, the defendant and his brothers took certain property 

^ subject to a charge of Rs. 36 a year in favour of the plaintiff, 

t- second paragraph of the plaint states that, in virtue of an 

, ' I / agreement therein referred to, the defendant was bound to pay to 
, 1 ^^bie plaintiff Rs. 12 a year out of the Rs. 36 a year already 

> j ;i I referred to. An examination of this agreement shows that the 
defendsant and his brothers in distributing this charge of Rs. 3 g 
.per annW amongst themselves, expressly referred to it as an 
allowance for the maintenance of this plaintiff. It is quite clear ’ 
.that the. moncy^^ respect of which the suit is brdughf is claim# 
as'part of an annuity dul^dithl plaintiff. The only pb^it ^ aboil 
which there ean be; any cohtrpt^rs/'iB-Whe&er tbis^^lfitfuitj/ is of 
such a nature nc! -i-n « * 
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I am not prepared to liold febat jniisdiction can be conferred by 


below -would have regarded tbe question as at least so far 


I do not see that this conclusion can be avoided by any line of 
reasoning which would not involve raising, in the alternative, the 
question -whether the Jurisdiction of the Small Cause Court was 
not barred by article 11 or article 28 of the same schedule. 
On behalf of the plaintiff I have been referred to to eases of this 


Mohsm AU i%). Both cases are clearly distinguishable. In the 
former the claim was for arrears of an allowance originally 
granted in favour of one person, by a plaintiff who claimed to be 
entitled to continue in receipt of that allowance as the heir of the 
person in -whose favour the ajilow&noe had originally, been granted. 
Either therefore |he plaintiff was not entiflfd to this money at 
all, or be con|d np| be said tp he.erititled to it as maintenance; 
for § maintin^ce allow apce,n®Q®mrily comes to m end with the 
of thf. person In whos^ favour it wa| |ranted. In the other. 
||t| Iff a$| of this Court f |q decided it laid great 

stress upo-u the facL U .it ibo oircumbtoncts of iho suit: were such 
that neither the right .-ff maintenance nor the rn oiuii .if n.aii.ii.- 
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jata hai • . . ^ Awr hahai parjot , . , baMndagan deh se 
hatafsil mil BM parjotsal tamam j hdqqaltm - 

bazar fi-dukan imMa ek :^ No such entry was 

contained in the’(la:s^«n of the last settlement. The i^aintiff 

claimed 3 maiiiids Unaidd for the three years preceding the 
suit, or its value, Ks. 12 . The defendants denied the existence 
of any such custom of realizing par jot (ground-runt) from the 
shops in the village and stated that they had never delivered any 
hinaula or its equivalent ; they further stated that the entry in 
the wajih-ul-arz did neither record nor prove custom, but was a 
mere statement or expression of the wish of the zamindar ; and 
that at the most it evidenced a contract made by the plaintiff, 
the term whereof expired at the end of the former settlement. 
The court of first instance held that the entry in the wajib-ul-arz 
was good "evidence of and proved custom; that the payment 
claimed was . of the nature of a parjot or ground^rent and not of 
” a cess ; and that the plaintiff had failed to prove that he had 
ever realized anything from any shop since 1866 , which fact 
coupled with the absence of any entry in the dastur dehi of the 
last settlement showed that the custom had fallen into desuetude 
and could not now be enforced. The suit was accordingly 
dismissed. On appeal, the lower appellate court held that the 
-wajib-ul-arz of 1866 did not record a custom and that the custom 
was not proved ; and the appeal was dismissed. The plaintiff 
■went in second appeal to the High Court. 

Maulvi Jghal A-hTYiad} for the appellant ^ * 5 

The entry in, question in the wajib-ul-arz ,of , -1866 przmd facie ^ 
' ' recorded a- custom.. The silence of the later daMn^ deU on, the | 
■ point did not necessarily disprove the .custom. , The entry, . if ,ii | 
.did not evidence a custom, at any rale evidenced an arrangement ; 
which was come to 50 years ago. The statement was made us 
long ago as that and recorded by the Sqttleriient officer, and 
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which this appeal relates. ^ 
described as the village bani. 
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' wajib-ul-arz of 1868 is good 
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had fallen into desuetude 
Th 0 ‘plaintiff went in appeal to 
That court took a different view 
■Stance and held that the onetomto take ground-ient had not been 

proved ’ It therefore dismissed the appeal. The plaintiff conies 

Lre in second appeiU, and Ibo fu'St plea tnkou by him is Unw the 
enLry in the irajib-nl-ar. is a record of custom and proves the 
ou.t‘om sot up by the plaintiff appellant, and a Inrthor ptet is 
mhn that in any case tho plaintiff appoUant is ^euutlod to 
act a reasonable rent of the Lind m the possession oi uio defeu- 
ints rospondents. Wo are of opinion that tho word, custom 
throuehout has boon wrongly used. In case of an agreement 
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saiielioae the view that rent may be .semetliiisg paid m rash aad 
aho something paid in kind. When f his is liorw’ in mmti we 
Famg are of opinion that the Io\u*r app line ronrfc has apprcnrlKcl the 
Mm to eiiidenee it had to consider from a wioag piiiit of view. There 
is on the ic oid the waji1>«|.ar^ of im Wq ImcI that wiijib- 
nhai:? read^to ns and \\e sec nothing in the iaogiiage which will 
instify the inference that the mitfcers reeoidt ! in paragraph 2 
were nnlikcly (ir improbable. We ioi»k upon diat paper aa & 
stateniout made fifty years ago more or loss, by a person who 
was qualified and had the knowledge necessary to make it. It is 
not a statement narrating a tradition, but it ii a fataiement by a 
person possessing an interest and an existing right in the village. 
It is extremely improbable that the person was making a state- 
ment to perpetrate a fraud or was making a statement which w’as 
fake to be used fifty years aflerwaids. There i\as nothing to 
rebut that statement, and we hold that the payment ol 
by the r^pondent to the appellant is proved thereby. 
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Imd iormefij b-ea a grove , I ub tls it the tr^uH had kea ent down 
and the Luid bi ought iiiickr t uliiv itioo some hiug inoic than 12 
years beloio femt It wiM also found that tho whole oi the area 
Ld be.n held leut-foeo for oi-ei 50 years and by iwa wieces'ioi^^ 
to bheoiigioal grankeaiid that it was not lUbk to resumption 

imder eeetion 154 of the Tenancy Act The fitfat court held with 


get the benefit of seotkn 158. The court held that the defendant 
was an dtjeupaney tenant of this portida and assessed it to rent. 
On appeal the Oistrict Judge held that ** if the land was not 
muafh then from the time that the grove was cub it became 
liable to rent, and as no suit was* bioiignt with respect to it within 
12 yeuzfa, the pUmtitf’s buit must be disinisbed and the tlelr adanfe 
has acquiied a piopiietar} tulo ia it by adverse possesbion 
The District Judge hold accoidingly Uut the whole of the area 
was held lupioprieuiry poafacadon i>y the defendant. A second 
appeal by the plaintiff to the High Court wiis kard by a bingie 


Di*. 8. M, StUmmmf (with Mr, il. A« dgarwakk)^ for the 


rfondant-s possession 
advei-se possession 
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to. The Avord “ land” is used iiichapic-r X ef the Tcimuay Act in 
the same sense as in scetion 4, danse 20 ; MarU Ilan'in Khan 
V. Fail lham{l). The area in quest ieii Las noi h on held as 
land ” tor more than 00 years and due’; iii't satisfy the <’oiuli« 
fcions laid down hy Hcctioii 158. 

Manlvi IqlMil A/<.nwxd, tor ihe resp.irnieut : - 
II, is subiniited that liic viuu , that an arva covered by a <^n'Ove 
is nob “land” us drtiued in tiie Teiuiney Act Is not sound. A rufer- 
to section 4, clause (12) (o), shows liuit thu phtiuiug oi irees 

Tuc iJoard of lie venue took ihe 
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Kkah. 


once 

is an agricuUnrai purpose, 
oorreefi view in Barn Smidm' Koiri v. Joji Kkatik (2j, The sub* 
sequent case Megh Singh v. MusamnuU Nasar Fatf/mi^) drew 
a distincUoii wdtheub a ditrereuce between a guava grove and 
a numgo grove. The next quesiion Is whetiier tike Word **' laud ” 
is used in section 168, and the otlier seciions ol chapter X ol the 
Tenancy Act, in the restricted sense winch has been given to it in 
section 4, clause (2). The dciinitaons given ia fcl^fe section.' ace 
3 ubje(iC VO the opening words “.unlew tshejseu >k 
repugnant in the subject or context, ” and to interpret, Ihe'fwoM 
land” iV3 used in chunter X in the restricted sense would bo 
ropugnanb to the subject. Further, according to the findings, the 
Irtivd ceased to be a grove and became land ” in the restriotod 
sense before the coming mtn operation of the present Tenancy 
Aot and has con^ued. to-^be so up to the present time. The 
former. Acta oonttained ;iio provision restricting the meaning of 
the word ‘Ta.hd” fend under those Acts grove lands were undoubt- 
edly t^land -f ^^{^4 meaning of those Acts. So that, during 
tite whole of ‘the. p|(id6d for Whieh this area has been held ' rent- 
free “it has at; eadh^ point of 'time been held as ” land ” witlAi 
the meaning of^tho Act in force at that time. It fatis, thtwafer^. 
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ealMed to haw lenti .uw&Meil oil this area, iirici he flawed hii 
decree accordingly. Both parties appealed to I he Disijipi 
tftidge. Oft the mam que ti<m in issii the mainul Judge ly*; 
agieed with the fir^t court We m«si a i*tp! the hiidii g*« ot inei 
ariiwd at, namely, that tlie tiiiire aita Jii biiit hml as n amtier of 
fact been held rcnidiec for 5(1 year^ by the doltnidaiit, and by at 
least two successoiH to theongmai grantee We inrl jtalso iiia|»f- 
sible to interfere with the decision of the lower appellate court that 
the provisions of section 154( of the 'ienaacy Act tto not apply to 
to any portion of the area in suit. On these findings tlm appeal of 
the plaintiff in the court below against that portion of the decree 
of the Assistant Collector which was adverse to him was nece-^- 
sarily dismissed. TheJeainid Judge then went on to mmM& 
the appeal of the defendant. He was evidently of opinion that 
the area in suit, forming pait of a reni-irw holding, must neets- 


of a ddemma against the piamtiff. With n 




^ to rent, ime lower appellate court retoarfes HiiS area was either 

I apart ef arent-fres grant or it was Ao|»i gt|pog%,, says the learned 

^ ^ Judge* that it was not, Hien hhe only possible conolussion from the 

! ; ' ^ :fe0t8is that the defendant had been holding it advei^ely to fh© 

ll H. Ik. *'^1 ^ ^ pciElud^of years prior to the institution 

i=§f ^us Court which came in the 

3 1 ^ f It may be said at oik® 

' 7 ^ I t,SSrm. the dfo&ion of Ih® lower 
. ■ ’-"Spoliate cobhtj>^tM;p^ ground-on whiehat proceeds. «. The 

, - - plaiifcfaat uC'fee ‘-tliat the land in suit is part of a rent* 

■free grant. 13he plaintiff himself Said So in -his plaint 
^ hie. plsint on that .asstmiption. Xt seems 

daehde .the. qheatiou on ^'t^he hypoth 
tibin;^ wSeh is aiea^Iy contrary to 
' , - ^aaceft'aia^ ..:.#fitA ' The- ‘deflr 
, t, . . Suppbfiif hhe^cX^ion ofi die court 
T&© wholeuf the area inauit 





s’ ^ ?■* 




tli0 ease first oamt w&«i a«ikflcl to i ^eon^^ickr the question of the 
applieahilily of tho ckfinition of the wor<l “land” nlroady leferied 


©Tidently entertained sericms doubts, Mr. Jintieo TimuAU, 
referrorl this case to a Bosch of two Jads^os Tho nutter has now 
hoen fullj argued out before m. ^There souias to have boon a 
lonn cosr‘10 of dtckioiw in this Coart on the definition of the 


the subject by Mr. duaticc Sunbab Lkh is to be toand in 
SaUh~uUah r.^Kalyan J)a8 i%) In view of the faefi that the 
amendment of Idle Ijoeai Tenancy Act is now under the eonsidam- 


or nasettle, except under pressare of necessity, any prindpl® 
which seem to have Been definitely afiSfmed by this Ooart with 
regard to the prbvi^ons of the existing Tenancy Act, nor do I 
think that it is really necessary in the present case to determine 
whether an area covei ed by trees and forming a grow is or is not 
land let oi hold ioi agricultural purposes, or even the nanower 
q[uestion whether lu chapter X of the Tenancy Act, or at least in 
some of the sections failing within that chapter, it fahoiild not be 
held that there is something lopugnant in the context to the 
application of stiict definiiiou of tho word “ land.’' I think that 
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enktled to have I «it .isst\s-ed oil jura Miiii ft fiuii.ert hi 

decree accordingly. Both pirtF' ihd to il in „ 

Judge, On ihe in un tjiie iioa m is^y 

agioe { ^\ifeh the hr?!, eouit. We hum t t p tfn iinni ^ ? t 4 ! 

arnved at. namely, {hat {he i iuik* aua in ^mf f* j i - ni 4i ii u: 
fact been held rmi-iiee inr 5 {{ year- l>v int' n {eAKiaii stel ,0 
least two suoeessois to {heongtrial gr initn \\ e fin I 0 a *. , ii{i|i jj., 
aihlcto lutoriere with the decision of the lower fippiiia, cum 11 ihii 
the provisions ot section 154 of tile lenan-^y At I ih» i»n It 

to any porticm of the area in suit. On the.e linding^ ifit ,p|,u»| 
the plaintiff in the court below og diist that iwriion of iIh ilceu i 

of the Assistant Collcetor which was advene to him ^1,4. m ^ . 

saiily dismissed. The leaiiitd Judge iheu went, 01 !« iimt‘nui 
the appeal of the defendant, lie was o\identf5 ai opimon ihui 
the area in suit, forming pait of a r« rii-lrtc holding iniis, ■' 
sarily be subject to the pro\ isions of stedon ot the IVwyicj 
Act, He endeavoured, however, to place iiis decision in the form 
of a dilemma against the plaintiff. With regard to the area of 9 
bighaa, 16 biswas, ■which the first couil Jmd ordered to b© assu-Sid 
to rent, the lower appellate court remarks that this area wm eithoi 
apart of a rent-free grant or it was not, Supposing, sajs {fo h‘ ined 
Judge, that it was not, then the only possible coiiehMon fioni the 
facts is that the defendant had been holding it advtisely lo the 


of the suit. Thoro was an appeal to this Court whicli (» (hui la liio 
first fostanco before Mr. J ustice Tudbaia,. It may be mii at mice 
fbat it is somewhat diffoult to affix m the decision of the lowt*? 
appellate court on the precise ground' on which it nruci tds. ‘Pht* 


^ plaint na that aesumptioh^ It seems ^possible, therefore, to 
depide the qu^tionoa the h|pothetical assumption of a stiifo of 
things which is dearly contrary to the pleadings as well m t© th# 
ascertained- fapte.. The 'defendant respondeni niv«iid^ 
supports ■the decMon of the court below on the bremi growai thjf 
the who^ of the area in suit, and not merely prt of i% muet b^ jyi^ 
to fall .wipn the provisions of section im of the Teaaacf « 
In this;cp|i%detan^\tli4 learned Judge of mk Cbtlrfe be&»‘ ' ' 




wohI ‘‘laiifl” ‘iht.wlv u'^fermi 
a B Ilf h <ii till in Jfrni? 

>ft!i (1 1, A-* la fha f{)iPa(‘tin o ul Ahicli Ija 

si*rniin« ilaubi-?, Mr .In. ira Ti’MULT. 
iieli nf 1 \\n JufI n I’i.o Inal far Ini’, now 
3fore ifa. ®ii,ro -utiiw lo born m 

h ill ibri CoujI. on tlio clefimtaoii of tlio 
niovtis Ao olaboiatt inonaaneemoiil on 


applWMbnily (»! 


cxi'siing Tasdiicy Art, iioi* do I 


whether an area eoveied by treeb and forming a grove ih or is not 
land lei oi buhl for agricultural purposes, or even tht narrower 
question whether in einpter X of thi Tenancy Act, or at leist in 


held that iheie is something lepuguant in the eonte\i to the 
applloiiion of strict deiniisioa ol the worti “ land/' I think that 
the pyeseiil ei-,e miv bo quiio leiarily imd moat coa« 








.J I ItAMMAlt 

I'u Kmm 
s. 

'InamiAa 
K mm 


land, biiii llio pi’ovisios-^ of tlrst Aft wiifloiibieclly applicr! to 
jiiBfe US much ns to or nilturiblo lunrls, T!i« ni*ei tiow 

in suit, Iheretbro, wis uluu}'' 1 jnri 'o \vlnf!i I ho of the 

Tennioy /let foi U*o tnao bcin ? o* fuico (ppliod. Tho i iiliug in 
Sadi Ha '»an Khan P fi Ih (uiiDi n»iot ho 

to the hifts of thf prosooi 'o Painn +}ie h i in qii* •Htion 
having boon brought into enltnalion moro than l'2 yoiiw lioforo 
tiiQ insbitiiiion of the mit wis *• Inid** within lln sfrirtwl 

moaning of the definitiim, both the time when the jm sunt 
Tonaney Act, No. II of 1911 , eanu into forco tm I light clown to 
the date of the instibution of the suit. I think, tlior* toio, I hat it 
is impossible to dislinguish, as the As asiaiit Gidicoior mii avoiireil 
todo, bpit^een the two portiomi of ilio area in suit. Tin whedo 
formed a ront-froo grunt ami a-, Mibjof. to the pjovisions of 
Chapter X of Act II of 1901, under any pws4Me iirmpivtatiou 
of the word ‘‘ tad” because thu entin' aici hid alv.ay^s been 
under cultivation while that Act ^\as in force. If, thertfou*, the 
conditions laid down by seetion 158 of the Tenancy Act are proved 
to have been satisfied in rpNpi.ot of the entire area in Suit, and it 
is so found by the lower appplhitc cimrt, there &epms lu valid 
reason for drawing a dlsiinciioa ngilust the area now unit r 
appeal merely on the giouud that it had at one time t<*rnutl a 
grove. On this ground alone I would dLmi&b this appeal with 
costs. 

Walsh, .T,— I agree. The circumataiKes of this c,.se are 
exceptional I have come to the cunelusioa that in an adinittod 
tenancy such as this was, the word land in '•mcrion 158 must be 
held capable of including land otlmi than laud as defined in section 
4, It wmuid be ‘‘repugnant to the subject,” to cpiofe the language 
of section 4, to bold that the word (and in this particular c i&e did 
not include the laud on which this grove had stood. The result 
of doing so would be that, while holding chapter X of the Tenancy 
Act applicable to the tenancy, we should be driven to hold that it 
did not apply to land which formed the subject of tenancy, and 
- thatj think is the very thing which is meant by the somewlat 
iiAhfflial language in the definition clause, namely, ‘^repugimnt tb 
1 wish carefully to guard mj^elf against beiag 


wit xIjsJ 


hnrji*5. 



ij-ikeii to lifiltl )!K*n’, In njy i!bynom<‘nis 

foIiirtVH Isiml ifcll or lov ;t h* I 'hi bT n In' two 

sticce&Wt? lo < lu r^j ?c;inu! (ton it e>mtn \\t Itiit "liuii ir?H, nr 

ihai, fijr 0'^tMnph , -^oniinit Im'IU I? • n » d hy %n cr*ni|>i»i oi 
holder b? !Klaptijo( ^ ufdioti wlti li i ihs Jijh j'Oo in flii 

partim} u c.i 0. ft) is lor «hit lanmi Uwfc t tlunl: it» n* rto my 
to ‘^ay that I adopt thts ^nry (*Iom H*- jtidgoinoul of 
Mr. BiYN0l»l>a, the Srisinr of the Bnanl, to bn fntirKl 

in iho Soleedecl Dacisintu of dn Beud ot Unviikn»% Vn. I 
of 1911. I tliiak Iho vtnw them eio'uly laid down in t -iCrh ot 
propositions Is not only corruft bin entbily •onsivH'nl tviih tiin 
view which wo are lakiut? i— »” Tlir* onslota {|i‘ri€rnlly 
prevailing in those Piovinees U that tho grove-holder m % 
tenant paying rent. This was cry^tnlliKcd in the definition 
ot rent and tenant given in 'iveiion 4. flr<jves are in my 
opinion eqnally clearly not land as defined in seeiion 4. If 
they were land within that definition there would bo m need K) 
differentiate them from land in the definition of rent. If a hunl- 
hoHoi s^eks to get 1 id of j gio\( -liolctoi* lie eaiinot to! i Hibii 
under ehepier X, a-- tint ch jpfer w iei'" \(yhf'y'l nnl\. Ihit 1 e my 
snotoojeei imd r^eeii'uSS is tin g‘o\e«lio]il,ai i- a i oieu-’cnp ni y 
tj want.” Th ‘ Benioi Ml >nber then go. - on loBiifse--, th« ntiurt^ 
of t( iiincy and adl ; -- '' Pr fnbh in f lie ui ijurity of e.isfs, t iilu r 
by \ ilhige eu'-to? lor by d roulr » t, n giTire-hoider holrb not 
from year io Via r but of long the grevo exists In all easis 
tkn, when a hnd-lmkler ti* ojeet a grovt holder, the tpie-a 

iion of the txKlene > of sneh misUmi or eoidraet shmUd nbiiost 
invai UHy ho iin le a nwtiei in issue. li follows fiom wlui f 
imvo said that i grove holtier eaiinot generally fifipiiro rights of 
ocGupaney in ill * I Old on whieh ilw trees grow/* These s|i!e« 
moats ol I he law, whielj I take fob* i*orreel, ob>}oii ly apply to a 
vast majority of eisea of ordinrry ten iriey befcvio3 ‘na giove-lioldor 
afid a land-holtler. The ease we nro dealing with is not ©an ©f 
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iimt that aend* iit ihe^ tiot m ilce if- any thr^ lo- < a mr^v n 
— land nitMn ihc lupanintj of m jaoii 15^, -md thorffoj. ih rhfht^ 
Aif af thf^ pfir!ic*s irndt r ili-ii <^of iicm h no hi tm liqhtlf }pp!if*d 

By thk Cottrt,—- "Wc (Ii'-uh's ilu ipi?) viifli oo i s 

I lO’* 


BEVISlONAfi CTTTTi, 


hefoi'i ^f. , Jii *i p 

KHUBSHED ATiAM KIUN aot> otiitm fpLAT’^msf « B UPriT.CFTrfTjlII 
— KHAH Asix A3st5p«rB fUi ,i :?B\xi8).* 

CavU Pmmlm e Coac fimBJ, o, de XL V/I, . uU 7 ^ Tkinm ef §u4,m.zt A^^pm 

f ohi 01 t't’j tpa un , ? pf an^eaf. 

TurmpiJ al mtJp ojaer XLVIT, rnl©’', ni fhe CoV 0 vil Ptoe-^ilBP 
11109, from .u n.a_^r i fv J«K.w 

i^ppelHnt 3' sferioily to tltog^onnc^ *•(-'♦- ‘'o’thiji 

The foots of this pa=!0ir(> fullv sot forth in tho jirf-on.ont 
Briefly stated they rrero as follows ;_Thp plsintiffV s"i,it for 
possession, mesne profits and eorlain sims nt money svas decreed 
in part and dismissed as to the rest. More than 90 dxysaft.t. 
wards the p’aintiffa applied for a review of jndg’mont on two 
grounds, (1) that the court had ovorloiki-d the dsfeadanls’ 
admission ofliability in respect of apartieular item of mones* whi’h 

ought to have b'en decreed; and (2i that in vi>« of tin f-ls tonnd 
the court should have, in accord ince with the pUintiffc’ ociersl 

prayer - for any other relief," granted them join, p„ 
with the defendants of certain holdings, al though Uic |iliinlilfs 

had claimed STClnsivo possession of a half share, .and ,.,il chum 

was dismissod as being in contravention of section 32 of the 
Tena.ncy Acf . The defendants objected, inter alln, that the 

application for review was made beyond lime. The omirt over- 
rnled the plea with the observation that " there v as un force in 
the plea," and granted the application for review end tnodifted the 
_ ^aee accordingly. The defemiants appsaled ag .inst the order 
granting the applioation for review^ and the priaoipal groundi of 
appeal word that there were no adequate grounds for granting the 

coart Tom’ itT *'’“** T 

court held that Socording to' Article I7g of tie 



th- dpiH' ii w ii T ' pi ‘^pr» ^ *o tiie 

High Oouft. 

Dr. R S/* t<->i H uH-i Ttfhff^ f«'r tlu 

appliraiilM ;-— 

Frnvor to 1111*0 loro i?i ippeil Imsn tn »mh‘f grmfJiig ui\ 

applicritinn for iTvio'.i h o\|ir '--Iv Vnniii d )w I ho ptm-KiOiH of 

fiaiBo*. (h) ftml 'f*) of MtlvHil M 11 of orcl r XLYfl, r?ih* 7. 

Tha appraUlhl not ruso .ow (jn, Minn-, nwlor ol niNi', o) or M. 

And imrlpr r‘}aiiN( ^f), mdcNM Uio ippnllate « nurt rirno to fhr* 

eoiiel thfili ihc applied ion for ret-dew BOt> niiiy pre-iOBti*fl 
botrond time bill aHo wiihowt «!nfBei«at cause for the daday. Jt 


was Bot stiffioient cause for admilditig the apphcatimi after expiry 
of the prescribed period. At any rate there has been maferia! 
irregularity in the exercise of iiiri-diHion by the ap]xdhte court, 
inasmuch as that court, has reversed tin older ^jrannug r.ndew 
f.lta ;trl mVa’i-tn of the itmliralion h vend time 
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tippiKiiHT.^ nui faiifti 10 «l^u, ti\(i tliLii duty of |!ioun4 h itl 
(nmse. Artu lo l 7 o ot tk Lu td ii jtoi At t, i% sum t ojitrulli d hy am- 
provisioiih coiiftiiiod in llu* Cuini F» , , Aa. (ki i^iti wtnWN, ihiu 
wen no snfficuid fauso I'rt tKo lit uirt tin applii'onoii Ha't iio< 
iaaiiitainaWe. 

PK.riOTT, .l.—'riiii anappliMtirm m re\iHion .igmosii m ouitn 
of tlio Biblnci Judge of Gorakhpur adtuiiliiio aij ti|t|Wi{, pn 'enl* 
ed mider order XLIII, mh I (a) aiid imh r XL YU, nil* 7, ol ilw 
Code of Civil Frooeflare, against im quIvt oI tlio SalMiidiink 
Judge of Basil groDfeiBg an appliealbii ior reTiew oi a m riaio 
jiitlgeiiieiit and decree ol nis own coiirt. Xo serQnd aispeal lie^- 
th© Older of tlii JX&tuct Jiidgo, aiai ioo <'m}v 
wMoli I !u\e to consider m w hoi her the npplir.mi , now hotuie iiio, 
who womithe pLiinliff^s m the sail, have brought ilitii i wnlhiii 
fea pumew of bectiow 115 oi tin Code of ChVii IXocediiie. The 


and ecilam other «nnisof money elaimed m due to the plaintiiL 
under their caii'Se of action. The claim was partly decreed and 


qaently upon this order there was a further decree in favour of t 
pMafeiffs lor a oertain sum as mesn© profits. TIuu’e was al 
added to the decree an award in favour of the plaintifls in leipc 
of another small item of money, their ckim to which had ^ 
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agaiir-jt ilie gtrni.liTig refif'H' of jtwlgcmf^n’ . Now flm rlglit 
Ms Iseon rigidly Hmiu-dby llie piousion. of otd« r XLVIl, nile ?, - 

ofilioOodeofCivilPnroilmclnHiUm uoy nnrow gjoowk 
The red-^oiH fort lie lisoil i i *ij^ lliu I ho n (hi of 

apped from an oidor graidiii ( ’ w of Jodgs uitnl .m ottvion 
A c(tiirt, pro%tim<ihly only i* U( u .1 pr* vioui moni ni i 1 own 
wheiiit w saithfu tUlial its pmdou jud'emoril \vas wiong and 
raiMrioonoof the parfe. Iftho Judgunent h pts^oil upon 
iwiew is m error, an appeal lion against if, a-, has tdua<!y been 
pokicd out. Oanseqnnmly tin Legist itiiro dot not mioiidtiui 
the discretion of a conri, in the nwili r of granting a mit % of its 
own judgement slioiild be inferlored with in appeal, e^ropi on tho 

specific grounds set forth in order XLXII, rule 7 , of the Code 

of Civil Procidurc. The petition of appeal prosented lo the 
Difetriot Judge did nob ehaiieage the older grmting review of 
judgement on any otthe grounds set forth m clause ( 1 ) (n) and (&) 
ofiuie 7 order XLVII, of tlio Code of Ci\ii Pioccdnie. Theie 
wis a plei that the tapplieaiiun for levi'M’, liad been piosenled I0 
th' Suboidinate Judge dter the evpirition .J the penod 
pio allbed ihoicfoi Tlnie wis I o 1 plea that th ilrs? conn 
hid guuiKd It view of its ]ud*,nn ni Without lUficient vanH^ : 
but It Mtenis to UK th t it IS s. it >'t opi 11 10 fpn ^^nni wht tin r 
the memtn* 'udum of ippt il pit m'uI t d to Hie Distiiet rfudgi ean 
be legaulcd k eluUenging the oid»r granling review of 
judgement on the grthiml tlut the applnMthm bail been made 
alter the expiration of the period oi Hmitation prescribed 
therefor and that It Ind been .ulmii ted wifhont sulliciord cause, 
Thai seemh to be the nn iinng of ebiU'^e (<*} of ordes XLTII, luh* 
7 (l)*oi the Colo ol ffivil Frosdsin . At any latu the Bistilet 
Judge has not decide! this point. The tpiv ^noa <»f limit a! ion bus 
not Ken dealt with in a veiy saiislactory nuinnei by litlicr of the 
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decree for joint powsion to the pxtout of thuir ahiro. or leliof 

hy way of deelaraUoB. The phiuti® now took loav, tonoim 
oat 1o the Coart that its denainn apparcntiy oveiloukal a 
pai^raph of the plamt in winch there was a general prayer for 
snoji alternative relief as the court might consider smtat.le to the 
MotetMned facts. The plaintiffs at the same time drew the 
i^lentaon of the Sabordiuate Judge to a reported dooision of the 

ptctte Pad been granted on a state of facts substantially similar 
to those which the plaintiffs had established in the present suit, 
ffc I . ™B°™oate Judge granted a review on both points 
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a nmm of Juagomoiit. If i% ^uU k* alIo« to »kakto llto 
^rioci o£ liaitoSioii tnm fck '2:ira <»i Dwemkr, 1014^ aua al iU 
same lo aildto:tho-. poi’ioci' aoceiwary for obtaiiuog a copy ef 

Ik dimro«,^tliu bierval betwoca ik Sni aad 23ra of Deminka, 
1014, during wMcb tbob aj^plicatiou for cx*|iy |Oi'U3atttrdj 
prwutod was lying iu tk mpytug detJ.‘wli«o,ii mI the ilk'y 

would aclually bring ibeuteyivts witidu iho liiniiUiUija ijeriwi I 
do not say that this could Is pwrwitied ; but ih d^a-. tu lau 
i fchal Ibis a toi- a|i|ubai*«i of tbo |ir<n”L*ii<u« oi 
. imUQU 5 of Ik Mas Limikai..iJ! Act, mldrii, let it k ul^orvod. 
I ^ f ^!?5 review of jiidgorariAl :*h koli as to 

Suborf.«alo in aJ^Ua^.h! 
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r Iis5 5f pending cases Md' pi'oc^'ed 
saiiie according to la\T.| We make 
^ppoa-rs on |the otBer side and 


Mit A* M 6^ U(t7nilt(m, ii>r \hi> aiw^hii!* 

The itspondiiUs %CH au^ npi ^Cidul 

Eich \rvi»s, uid ih\LLn, J* —T. h jp|« .il *mi m 

applivitioii made by die appul.uit tu the Di nai .hidtj ol 
Mt-eiul to th‘ aljiidioalud «ui lu oivejii 11 i» n«3 l\i!)«i(U 
Iroiu the ju<lgemeai oi ihc loam d DistiM iliidge up s i \Ut ^ 
grounds htiejeekd the appiifatioo. SiLtiod o ot us* Ihovustiiil 
Insolvency Act pin\ide"’ that \ hem a debtor euiaiiiS’" mi ii.t 
of msohciiej-.i petiuon toriidjndivititm wuj be pit * led by i 
creditor oi In the ibbtor. Tno pic->entatiOH oi a pefiuoit lo be 
deehued msoi vent E dean* d iO be an ai of iii iilihw 

tho meaning of the s « tioii Section In (It in tiito ^ Hiisiii 
matUrs which will justify the court in di^inusiug the pauntn ot 
insolvency. Section 16 (1) provid s that wlure a peution la not 
dismissed tor any of the matters mentioned in section 16 Ac 
court shall make an order of adjudication. It v^onid, therefore, ^ 
appear that the court is only justified an refuiuag an order of 
adjudication in the cases prescribed by the Act bo far lu 
have been able to understand the order of the Distnci Judge, ho 
dismissed the application because he thought that it was ncccs* 
sary that the brother of Net Kamj who wa-^ joim widi hnn .-shoulil 
hate joined in the application Tau concluding words of tin \udei 
are ''at present I reject the dishonest applicadon uf Ket Eaui 
as premature.” We may refer to the recent deasion of their 
Lordships of the Privy Council in the case of Ckhatmpat Bmyh 
5, Bvn>gh Liiohmiram {1) and also lo the case' 

f I ’if m* We ailsir the ap pal 

; ; ' of; the" l^j^ed IMst^iot Judge and rem-md tho 
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-opted this plea; .11 leimwn. ‘J- ,j,„aant, 
decreed the plainlitl- m 

the Looa Government leforuxl the i '■t a 

lule 17 of the Kumaun Rules 1S94- 

Munshi lakshmi Narain, fw the petiW- 

■Rahn SAcoDaalSWo, fer t''o “i’l'e'’tt‘-pM'ty. 
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coart shall make an order of adjiidication. Ife would, IherofEMri, 
appear tlmt the court is onl;^ justified in rafasing an Older of 
adjadit^tion in the eases prescribed hy the Act Bo far m iv i. 
have been able to andersfeand the order of the Bistnri Judgt , he 
dismisaed the application becaaae he thoaght that it w,to neces- 
sary that the brother of Net Ram, who %as joint widi him Mmiild 
hate joined m the application. Tnc toarluding words of the oidt i 
are *'afe present I reject the dishonest application of Hot Ikm 
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Bifo B Mf,Mm Fim*f aul M . <J Tfal K 
MAH Bisan (PiimoKPRl V. MU'-UMM VP OUHl (Opimim pirrvl* 
Etmlii. Taii}’-~L$pio‘'y~~^DeVrl 0 nmciii pf 1 n po* t ? p inhftahpn a.'! ^effnr‘1^ 
ra] ac%iy io ik Ttf t*i prpp^ *ff, 

fkcm no prlnoiglfl o*' Hsaln T a% uus or whulia ffr m ufio conttftots 
the (la-otHO o£ leprosy la th r |jy Iron t^otl w th bi8 »%» property 
rr fiom cledmg Witli jomt f umiy prnppsty ^4 to b ml Im soaa, ptov Bci fee 
tlion iliPtt ih mailc (nt *1 no< ''s*? tj 

Tms v,m a ftiiifc to .hhIo \n .ilii ii it ion maslt by the f ithor 
of the minor plainliff of mtiin pioperty 'i.hieh tv s admittedly 
the joint ancestral prop< liy of the minor and his father. The 


that the alienation -was made for legal necessity. There was an 
antecedent debt binding on the father which it nas the son^s 
duty to discharge, and in these cireninstances an alienation by 
the father, even of joint ancestral pi*oper*y, would be binding 
on the son There vas, however, a se ond appeal preferred 
to the Commissioner of Knm inn, but the plea was tlere raised 
that the alien ition w«js invalid became tie father vi as at the 
time siiffeiing from tlio dise so ot lepro-y. The Commissioner 
accepted this plea ; an 1 levei^'ing the ibcuc^ of the courts below, 
decreed the plaintiff’s suit At the imtamc of tl e dufendant, 
the Local Government refer’ cd the c to the High Court under 
lule 17 of the Kumaun Buies, 1894. 

Munshi Lalmlmm Warain, for the petitioner* 

Babu Bhf.^ Dilidl SinhUf for the opposite party. 

Piti<30i:T and Walsh, JJ. .--This is a referene© by the Local 


aside an alienation made by the father of the minor plaintiff of 






property, would be binding on the son. There waMi incoacl 
appeal to the coiirt of the Commissioner of Knmana an 1 there flm 
case took an entirely diilorent turn. Tlio l(nrn«! 
has not dissented from the finding tint the alitmitien iji fjiiesfion 
was made tor legal neecsnty. He taken up a phn, winch 
was certainly suggested in the plaint a-s what miy he ealhd 
an alternative line of attack, to the effort that the alimialiou was 
invalid becan.se the father, Hobha. vwis suffering from h pri^v 
The question before thtM‘ourfc had nothing to do with the right 
of a person suffering from leprosy or similar ineiirabk diHiase 
to inherit property; the property was the father’s and had eome 
to him from his ence'ilora. "We have not been referied to any 
principle of Hindu Law, nor do we find that any sneh principle 
exists, under which a person who contracts the disease of leprQ^y 
IS thereby disqualified from dealing y\ith his own prciperfcy or 
from dealing with joint family property so as to bind his sons, 
provided the alienation of tho .samn is made for legal necessity. 

The Commissioner’s order suggests an opinion on his part that, 
whatever may be the general Hindu Law on the subject, there 
is a custom prevalent in the Eumaun Division, and binding on 
the parties, which disqualifies a leper from dealing ‘ with his 
property. He refers to a decision of one of his prodocessnr^ 
in the year 1887, in which a somewhat anomalous principle is 
laid down that a leper has only a lifednterest in any property 
belonging to him, that he can alienate that property for his 
life*time but cannot make any alienation binding upon his 
heirs or successors after Ms death. We do not find from an 
examination of the record that any local custom to this effect 
was pleaded, much less was established by evidence. The 
decision^ therefore, seems^ to rest simply upon a pronouncement 
of the KiMarte High Omti it the otdet of 1887, which may 
or may not have i^ted uptnf ade(|ual$ ©vidtace m that |»rtfodlb 
case, but wMHx c^hnot beVegarded^W l^tig dOwn i " p«^o^tion 
of law binding upon the parties concerned in any future litigation. 
In the coume of af^ment before ura suggestion hasbeeh thrown 
tthe1)tder ofthe DoliimMohe^-inighfi^' be !supp6rted, not ' 
ground cm which it proceeds, but on the stfengll * ^ 

* ^ ^ " ■* f 

, s'l';, 
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certain remarks made In tlia corschnlinii portion of the Commin* 
.sionor’s Jndj^t inent* It is thcH’ ®'laitd thal tIi-» loan hobtia lud 
left hm home aorl t\as as an out <nM.e and hp r on the 

banks of iho Gttiigo^J. A man snih ring fi om a uruh nt type of 
leprosy would iiatiirally loovo Ids homo and take np hU K"«ideire 
somewheie outside Im villuge. Ii d<H*t not oun ti> havf‘ foniv I 
any part of the plain* ill's (kr-e in the eanrts hMow that, Bobh'i 
had reiimiiiced the world and Imtl adopted tin-* Hf* .ijirl niiitm ot 
a Hindu abcetie. The IW-t that he e'^eoitid t he sah* df #h 3 i« 
suit ia Batisfaetioii of a debt previously eftntra *ted by him fshows 
in itself that he retained an in*eresi in mundane alldra and did 
not considt'r Hiaself to have lanounced all his rights to Ms 


Our answer therefore to this reference is that in our opinion 
the Commissioner should have dismissed the second appeal pre< 
ferred to his court, and that the costs of the entire proceedings, 
including this leferenoe, should be borne by the uasiiccesaful 
plaintiff. The petitioner, that k to say, tim original defendant 
in the suil , should le alloued to elurg^ pleader’s fee in this 
Court at the rate actually certified. 

rbvibtokal urimihal. 


Befo $ Ml, Jiiiiim Tudball 
BMPEIEOE «. BAHAWAL BtNOH * 


pejson w&o Wmself gives inforraalion to a Magistrate ia coasciiueaoa of whiafe 
aaotbor is aecmed of aa offeaoa provaioa th it lie is tlie prsoa u|>oa wltoee 
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District Magistrate. The Diblrkt Magistrate llureiipoa 
dirooted tho proneeution of the foastable. The ruiir! IrjiRg 
tie ease found Iho ehroge iri^oluiis, aeijiiittid fJis* .leriiM cl, ittai 
f iiected Jagmolian to pay eoinpensifhan The DKiriet, Megis* 
trato referred the can* to llu High Com I iut!i the laeou nteiHk- 

flee that the ordi i passed uiidi r se-ftun i“>0 the (hnle 
oi Ciiminal Proredurt* by ihe tiyiug Magi trate bi 

S't aside on the groiiad tiiat d did not appear In him to be 
legal. 

The parries were not rcpicstnted, 

Tudball, J. — ^The Dibtricfc Magistrate of Besarts Inis leferred 
case to this Court with tho reenmmeadation that the order 

^ssed under section 250 of ihe Criminal Pioeedure Code, ciireel* 
eo^ cnnipen^dtion tf> the poliijo 

set aside Jagmoban Dom gave infyiraalloa to the 
accir-* T ' Webleyau Mibbion to the eiiect that the 

Kevr ci^torted from him the sum of Its. 10. The 

ted th ' mciuiry on his account and than repoi- 

ther Better to the District Magistrate. The District Magistrate 
trviu ii^eeted the prosecution of the eonstabie. The fiourt 
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his ^ Jagmohan to pay compensation. The AlagisUate in 
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the ohjeation and asked the widow to furnish security. The 
widow expressed her inability to comply with the court’s order 
and thereupon the District Judge rejected her application, 
holding that, under section 7, sub-section (8), as read with section 
9, of the Succession Certificate Act, 1889, it was compulsory for 
the applicant to turnish security. The applicant appealed 
Pandit Badha Kant Malaviya, ior applicant : — 

This is not a case in which security ought to he demanded. 
Section 7, clause (3), ol Act VII of 1889 refers to rival claimants. 
The interest of the reveisioners was merely contingent and they 
had no immediate claim to the money. The older of the Judge 
was evidently under section 7, clause (2), where the security was 
merely optional. The leversioners cannot stop the widow from 
realizing any debt due to her husband, they can merely see that 
the money, whoa realized, is not wasted. Besides, they could not 
realize the debts themselves. The result of this obstruction would 
be that the debts would become time-barred. Some had become 
time-barred already. They were ruining the widow without 
personal gain, In Jai Dei v. Banwari Lai (1) the lower 
court directed that the widow should merely get the interest 
and this Court was ot opinion that the order of the lower court 
was ultra vires. 

The Hon’ble Maulvi Baza Ali, for the opposite party : — 

The order demanding security, whether under section 7, clause 
(S'), or clause (2), was a good order. Under clause (2), the court 
* has jurisdiction to demand security in any other case’^ and it has 
evidently exercised its discretion, which should not be interfered 
with. The reversioners have some interest in the money, at 
least they have a right to sec that it is not wasted. The lady 
could not waste her immovable property, why should she be put 
in a better position as regards such a considerable amount; 
Oauri Dutt v. Musammat MaiUa (2). If no security is demanded, 
how did the court proi)ose to safeguard the interest of the 
‘reversioners. The widow had a fixed income. She had no need 
for such a considerable amount. Security should be demanded 
ufider section 9, The appellate court generally does not inter- 
fere; with the discretion of the lower court. In the case of 
(lh(X9l3) I. Jj. R,, 35 Ail., m (2) (1906) 2A.L. J., C06. 
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Jai Dei v. Banwari Lai (1) relied on by the other bide, the 

widow was made liable to render accounts to the court. If s^ome 

such arrangement be made in this case too the objectors will be 
quite satisfied. 

Richards, 0. J., and Banbrji, J. This appeal arises out 
of an order of the District Judge rejecting the application of 
the appellant for a certificate to collect debts under Act VII 
of 1889. Umrao Singh was the husband of the appellant. He 
died leaving (1) his widow, (2) the wife of a predeceased son, and 
(3) certain reversioners him surviving. The application of the 
widow was opposed by the reversioners and the daughter-in-law. 

An order was made by Mr. Allen granting a certificate conditional 
upon the widow giving security to the extent of the debts covered 
by the certificate which was asked for. There appears to have 
been some allegation by the opposite party that the debts due to 
the deceased were greater than those mentioned in the application. 

The lady expressed her inability to give security, and eventually 
her application was rejected. The learned District Judge who 
finally rejected her application seems to have been of opinion 
that the first order made by Mr. Allen was under section 7, 
clause (3), of the Succession Certificate Act and that accordingly 
the court had no option but to require security to be given. In 
the present case it is clear that the widow was the person entitled 
to a succession certificate, and that the order of Mr. Allen was 
not made under section 7, clause (3). Section 9 deals with the 
powers of the court as to directing security. It provides that the 
Distiict Judge shall in any case in which he proposes to proceed 
under section 7, clause (3), or clause (4), require that security must 
be given by the person to whom the certificate is granted. The 
court has also discretion in any other case to require security to 
be given. The real question which we have to decide in the 
present ease is whether or not, when a widow is admittedly entitled 
to the certificate and all the moneys covered* by the succession 
certificate are assets of her deceased husband, she ought to be* 
sailed upon to give security. It is not alleged in the present c^e 
"that %e«e a^e any exceptiomd circumstances, Thcfe is ‘the mece ' 
faql3|p^4^|^s.| the^widow a %mkm lady.* It see^^ 
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WABI. 
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to US quite clear that if the deceased had died leavin 


successful in collecting a similai amount after the death of her 
hushandj the rc\ ersioners would not be listened to if they came 
into court asking that the widow’s rights as a Hindu widow 
should be resliained in any way foi the benefit and protection of 
the reversioners, on the meio allegation that she might waste the 
corpus. If this view be coirect, it seems to us that there is no 
reason why the reversioneis should get exactly the same relief by 
compelling the widow to find security as a condition precedent 
to getting a certificate to collect debts. We do not say that there 
may not, in some cases, be special circumstances which might 
justify the court in directing security to be given even in the 
case of a Hindu wubu. We allow the appeal, set aside the order 
of the court below and direct that the certificate do issue to the 
appellant. The appellant must have her costs paid by the 
r^pondents in all courts. 

Appeal allowed. 


Before Mi. Justine Tudlall 
BMPBROB 1?. HABAK OHAND MABWABI.# 

Ad No XLV of 1860 (Indian Feml Code), section 268 — Possession of 
false masuH-^Mmt-~^Aeg[u%ttal— Criminal Piocedure Code, section 488— 
Practice 

It bemg in evidenoo that m the vilhgo whore the aoqused carried on the 
^business of a oloth-sellar the usual standard of maasurameat was 36 i inches, 
It was held that a conviction under section 266 of the Indian Penal Code m 
rcjspeot oi the possession of such a measure of length could not be sustained 
Mold also that the High Court will not as a rule entertain a reference by 
a Belaioas Judge having fonts object the revacsal of an aogmttal, when the 
Government has a right of appeal, more partiouiaily when the matter is one, 
Bdoh as a guostion of correct weights and measures, in which the Government 
way be considered to be peouharly interested. " 

The facts of this case were as follows i— 

One Harak Chand was prosecuted on two charges under sec- 
tioti 260 of the Indian Penal Oode before a Magistrate in respect 
to t#e toetemrea of length which he was using in his shop. The 
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one measure was 85 inches , and the other measure was 35| inches 

long. The Magistrate who tiied the case came to the conclusion 

that in the village where these persons live and sell their wares 
the prevailing standard of measurement was a yard of 35^ inches 
long. In respect to the one measuie he therefore convicted 
Harak Chand and in icspect to the other measure he acquitted 
him on the ground that fraudulent intent was nob pioved He 
appealed against the conviction The Sessions Judge altered the 
conviction from one section oo another but maintained the sentence 

With legard to the chaige on which the accused was acquitted 
the Sessions Judge refeired the ease to the High Court with the 
recommendation that the order of acqmttal should be set aside 
and that the accused should be convicted under section 266 of 
the Indian Penal Code. 

The Crown was not represented. 

Mr. F. Wallach and Munshi lawar Saran, foi the opposite 
party. 

TudbaLL, 3. — Criminal Reference Hos. 757, 758 and 759 are 
all similar and more or less connected with each other. One 





86 the INDIAK law EEI’ORTS, [VOL. XL. 


always been loth to take up in revision oases of this description 

vhich have not been brought before it on appeal by the Local 

Empbeos Government. In the present case it is really a public prosecution 
by a public ofiEicial which has taken place. It is a matter in 
which Government is concerned and it is open to the District 
Magistrate to lay the matter before the Local Government with a 
view to an appeal being filed if necessary; the matter being one 
of more or less public importance. In the second '^place I have 
read the learned Sessions Judge’s opinion as expressed in his 
order of reference and I have considerable doubts as to the 
correctness thereof, A necessary ingredient of an offence under 
.section 266 is fraudulent intent. One knows full well that the 
measures of weight and measures of length which are in use in 
this country in villages and towns differ considerably from the 
standard measures laid down by Government under Act II of 
1889. Where both purchaser and seller arc well aware of the 
^ actual measure being used, there can be no question of frauclukni 

intent. It is only when tbe seller purports to sell according to 
a certain standard and sells below that standard, that he can be 
said to be guilty of fraud. The case in my opinion is one which 
this Court ought not to take up in revision but one in which if it 
is necessary the Local Government may appeal if it deems fit. 
Let the record be returned. 

Record returned. 


APPELLATE CIVIL. 


Baf^^re S^r Sen>y Btplianls, Knight, Chief Jtaiice, and Jusiioe Sir P>am<xda 
Charan Baneiji. 

DAMBAR SINGH (Dbcebe holdek) v , MUNAWAR ALI KHAH 

AHD AHOXHEB ( JCDOEMBHT-DBBTOES) * 

Aoi Ko, III of 1907 f Brovmoial Insolvency Act J, section IS—Deoi ee obtained 
by insolvent befate adjndioafion'^Attaohinent ofdeoree—Effeciof snisegueni ad- 
judication on right of attaching ci edit or to exeoule. 

Where a decree has bean attached by a cieditor of the decree-holder and 
subsoguently the decree-holder is adjudged aa insolvent, the right to execute 
such deoceeVests m the receiver in insolvency, and is not refainad by the attaoh- 
inglaneditor. Baglmnath Das v Smdar Das KUtri (l) referred to. 
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One Sri Kishan Das obtained a decree against Mnnawar AH 
and another on the 1st of December, 1904. Darnbar Singh 
held a decree against Sri Kishan Das and in execution thereof 
attached the decree held by Sri Kishaii Das. As attaching credi- 
tor he applied to execute the decree of Sri Ki-shan Das on the 
12th of July, 1907, again on the 30th of March, 1908, and 
again presented the present application on the 3id of June, 
1913. Sri Kishan Das was adjudicated an insolvent on the 
26th of September, 1911, by the Bombay High Court and 
the official assignee was appointed receiver The judgement' 
debtors objected that after Sii Kishan Das’s insolvency, Darnbar 
Singh had no right to execute the decree The court allowed 
the objection and dismissed the application. Darnbar Singh 
appealed. 

Babu 'Pirn Lai Banerji, for the appellant. 

The attachment of the decree was made under section 273 
of the Code of Civil Pioc-dure, 1882 Under the provisions 
of that section the effect of the attachment was to take away 
the light to execute the decree for Sri Kishan Das and to vest it 
solely in Darnbar Singh. The provisions of the present Code, 
order XXI, rule 53, made no material difference ; T, Unni 
Koya Y. A. P. Umma, (1). The subsequent insolvency of Sri 
Krishan Das could not give to the receiver the right to execute 
the decree which by the attachment had been taken away from 
Sri Kishan Das and had become vested in Darnbar Singh. The 
right to proceed further with the execution of the decree which 
he had attached remained with Darnbar Singh notwithstanding 
the insolvency of Sri Kishan Das. 

Dr. S. M. Sulaiman (for Mr. Abdul Eaoof), for the respondent. 

Under section 53 of the Presidency Insolvency Act corres- 
ponding to section 34 of the Provincial Insolvency Act, it is only 
in respect of assets realized before the insolvency, that the 
appellanii could have any right as against the receiver.- j The 
attachment gave to the appellant no Hen or charge o 
Hpsolvont’s property and the receiver in ipsbiveucy the * 
p4op|rty as if no attachment bad tak^ 

^|i3|i:|c^^]|a8 recently conaideired the,e|^ot 
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creditor as against the rights of the receiver. He cited 
- Ragliunath Das v. Sundar Das KhetQ^i, (1), 

Babu P%ar% Lai Banerji, in leply. 

The Privy Council consideied the case of an attachment of 
ordinary propeity Under such attachment, the decree-holder 
secured no right over the property, but the judgement-debtor 
was meiely prevented from alienating the propeity. When a 
decree is attached, the attaching creditor not only secures a right 
to prevent his debtor from executing the decree, but secures a 
substantive right to execute the decree himself, that is, he gets 
the sole right to deal with the debtor's propeity. In the one 
case the judgement-debtoi is merely subjected to a disqualification 
and the receiver in insolvency takes the entire property without the 
disqualification, but in the other case the attaching creditor has 
secured the sole right to execute the decree, and though the 
receiver in insolvency may not be subject to the debtor’s disquali- 
fication, he cannot take what by statute has alieady vested in 
theattaehmg creditor. Ho question under section 58 of the 
Presidency or section 84 of the Provincial Insolvency Act, arises 
at the present stage. Such question would only arise when 
after the realization of money the receiver claimed it as against 
the appellant. At the present stage the only question is “who 
has^he right to execute the decree.” In any case, the entire 
application could not be dismissed, as it included items of costs 
allowed to the appellant on account of the previous executions. 

_ Richards, 0. J., and Banerji, J. ;-.One Sri Kishan had ob- 
tained a certain decree. The appellant here obtained another 
decree against Sri Kishan and attached the decree belonging to 
Sn Kishan. Sri Kishan was declared an insolvent and his pro- 
perty vested m the oMcdal assignee. Notwithstanding the adjudi- 
cation of Sri Kishan the appellant sought to put into execution 
^the decree belonging to Sri Kishan which he had attached in 
execution of Ms decree. The judgement-debtora objected that 
iJambar Singh was not competent to execute the decree. The 
court below h^d that the objection had force and dismissed the 
a^fiu^tion. We think the decision appealed from is correct, 
of Idle attachment obtained by the appellant was not to 
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vest in him any property. It gave him, no doubt, the right to 
execute the attached decree, and had it not been for the insol- 
vency he would still have that right. The insolvency, however, 
vested all the property of the insolvent in the official assignee 
and m effect cancelled the attachment obtained by Dambar Singh. 
Once Sri Eishan was declared an insolent, the official assignee 
was the only person who could execute the decree which Sri 
Eishan had obtained, unless the official assignee had, in realizing 
the estate, sold the decree to some third party. See the decision 
of their Lordships of the Piivy Council in Raghunath Das v. 
Bundar Das Khetri (1), 

In the third ground in tne memorandum ofjappeal the appel- 
lant contends that the court below has also dismissed his applica- 
tion to recover certain costs which weie no part of the decree 
belonging to Sri Eishan, but which were in fact awarded to him 

as costs ofprevious execution proceedings. We think that this 
objection may have force. If any costs were awarded to Dambar 
Singh personally against the judgement-debtors, those costs form 
no portion of the assets of Sri Eishan and accordingly never 
vested in the official assignee. Save as just mentioned we dis- 
miss the appeal, but in doing so expressly slate that the dismissal 
of the appeal is not to piejudice the right of the^ appellant (if he 
has any) to teoover costs which were personally awarded to him. 
We make no order as to costs of the appeal. The order of the 
court below as to costs m that enurt will 
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who were memhers of the society and had received advances, proceeded to 
. make an order, purporting to be passed under section 42 (6) of the Act deter- 
mining that each of the dcbtois should be jointly and severally liable for the 
fall amount of the seveial debts. This ordei was then taken to the Civil Court 
having local jurisdiction to be be enforced under beotion 42 (5) (a), 

Hdcl that the liquidator was proba.bly wrong in pasting the order which hi 
did, but that, the oidci being pne within section 42 of the Act, the Civil Court 
had no option but to enforce it and that no appeal I ly to the District Judge noi 
a second appeal to the High Oouit. 

This was an appeal arising out of an application to enforce an 
order under section 42 of the Go-operative Societies Act, II of 
1912. The appellants were members of .i society registered under 
the Co-operative Soaeties Act The Registrar cancelled the 
registration of the society and appointed the respondent liquida- 
tor The liquidator ascertain d the amount of indebtedness of 
eac member to the society and accepted a mortgage from each 
member to cover the amount of the latter’s individual indebtedness 
He then pur^rled under section 42 (b) of the Act to pass an 
order declaring each member joini ly and severally liable for the 

tota indebtedness of all the members and applied under section 
42 (5) to the Subordinate Judge to enforce the order by attach- 
ment and sale of the property of the member's hypothecated and 

also other property. The appellants objected that the liquidator 

could not impose a joint liability on them for the debts of other 

members. The Snboidinate Judge held that even if the liquida- 
tor had passed a wrong order he was bound to enforce it and dis- 
allowed the objections. On appeal the District Judge agreed 

with the Subordinate Judge, but held that the liquidator !ould 

not proceed against the mortgaged property, but could only 
priced against the other pioperty of the members. The 
objectors preferred a second appeal 

Babu Piari Lai Bamrji, for the appellants - 
The Civil Court when invoked by the liquidator to enforce 
B order was not bound to enforce it without considering whether 
e order wm one which the liqui^itor could pass. Section 42 (5) 
only allow^ an order passed under the seetim to be enforced It 
tas therefore open to the Civil Court to inquire whether the 
*^r imposing a joint liability on the appellants for the debts of 
other, .members was an order which it was competent to the 

tops®. Under section 42 ( 2 ) (6), the liquidator was 
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empowered to determine the contribution to be made by each 
member. This was done by the liquidatort before he accepted the 
mortgages. Under clause (c) he was empower, d to give such 
directions regarding the collection of the debts as appeared to - 
him necessary. This he did by accepting mortgages fiom the 
several members It was not open to him after that to ignore 
the mortgages and impose a fresh and additional liability not 
warranted by law The members vere only liable to the society 
to the extent of their individual debts. It. v^.is only with respect 
to the debts of the -ociety qua a third parly, tor example a 
Central oi a Disirict Bank, that the membeis^would be jointly and 
severall]! liable. The portion of the order now sought to be 
enforced was therefoie beyond 1 be powers of the liquidator and 
consequently not one under the section and tho Civil Court should 
not have refused its aid. 

The Hon’ble -Dr. Tej Bahadur Sapru, for the liquidator, 
respondent : — 

The order of a liquidator under the Act is final. It is not 
open to appeal and the appellant in the guise of an objection to 
the enforcement of the order is really seeking to appeal against 
tho order. The functions of a court under section 42 (5) are 
really those of an executing court, and as such it could go behind 
the decree which in this case is the order of the liquidator. The 
liquidator has in effect determine I the liability of the members, 
and even if he has wrongly imposed a greater liability than the 
Act allows, that would hot make his order without jurisdiction so 
as to enable the Civil Court to ignore it. The wide scheme of 
the Act showed that the courts should have no power to question '' 

the acts of the liquidator. Moreover, the Act only provided 
that the court should enforce the order of the liquidator in the 
same manner as if it were a decree It did not make the order 
of the court appealable, and consequently no appeal lay to the 
District Judge and no second appeal to the High Court. 

Babu Piari Lai Banerji, in reply :■ 

^ An order of the court 
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clear one, tMs Court shonld express its opinion for the guidance 


got into debt. Its registration was cancelled and a liquidator 
appointed. There were a miraber of persons who weie members 
of the society and had received advances. The liquidator took 
mortgages from each of the debtors for the amount of their 
liability. He then proceeded to make an order which pur- 
ported to be under section 42 (6), determining that each of the 
debtors should be jointly and severally liable for the full amount 
of the several debts. This order was sought to be enforced in 
the Civil Court having local juriodiction under the provisions of 
section 42 (5) (a). The court ordered execution. On appeal to 
the District Judge the appeal was dismissed. A second appeal 
has now been preferred to this CourU It is strongly contended 
on behalf of the appellants that the order of the liquidator was 
bad. It IS said that, while the liquidator had a perfect right to 
determine the ‘‘ contributions ’’ to be made % the i^embeA ot 


for each other’s debts, moie particul irly where, as ih the present 
case, he had taken a mortgage from each of the debtors for the 
amount of his debt. On the other side, it is objected that the 
Subordinate Judge was bound to execute the order of the 


was right or wrong, that no appeal lay to the District Judge 
and that no second appeal lies to thia Court, We think ail these 
objections have force. If the order of the liquidator can possibly 
be said to be an order under section 42, then the Subordinate 
Judge being the Civil Court mentioned in sub-seefeion (5), clause 
(a}i had no option but to enforce the order. It seems to us clear 
that no appeal lii^ save appeals expressly given by the Act and 
that no second appeal lies to this Court, It is quite cleat that 


should be settled without litigation in the courts, it litigation 
were permitted^ the whole object of thq Co-operative Societies 
Act wppld, be defeated. We think that in the present case we 
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may depart from our usual practice of not saying anything which 
IS not absolutely necessary for the decision of the case because we 
are all interested in ^the good working of the Co-operative 
Societies Act. It seems to us that probably the liquidator was 
wrong in passing an order that each of those debtoafs should be 
jointly and severally liable tor the amount of each other’s 
mortgages. If he required money for the purposes of liquidation 
and for the dischaige of the debts of the society, he had clear 
power to deteimmo the contiibutions to be made, and we think 
that it would have been more correct had he made his order in 
this form and then proceeded to take steps to recover fiom each 
mortgagor the amount of his mortgage. We dismiss the appeal. 
The liquidator will get his costs in this appeal as part of his 
costs in the liquidatioxi. The appellants will pay their own costs. 

Appeal d%8mi8sed. 

MISCELLANEOUS CIVIL. 

Befo)e Ml, Justice Tudhall. 

LAKHAN SINCJH (pLAimirr) v RAM KISHAN DAS {Dbi-bhdan®) * 

Aat M.YIIofmOi COou,tm. Act) Schedule I, Article 1—Comtfee— 
O/oss'Objectiou filed m an appeal. 

Unclei article 1 of fachedule I to the Oouit Fees Act, 1870, a party filing 
cross-objeotionsmustpayanadvalo^m foe aoGoicling to the value or amount 
of the subjeot matter m dispute, 

OMce Report. 

Stamp insufficient hy Es. 20-12-0, i.e., Rs. 8 in respect 
of the lelief deeieed against the defendant respondent and 
Rs. 12-12-0 in respect of the plea as to costs amounting to 
Rs. 166-8-0. 

I Objection from Babu Rriya Nath Banerji I object to this 
«||ort. On the first point, the suit was instituted by the plaintiff 
a ten rupee stamp. The plaintiff has appealed on a ten rupee 
stamp, ie., he has paid the full stamp duty. Therefore I am not 
boimd tq pay another stamp duty. 

yOh the second point I do not ask any particular ampu 
^ '"’eonnt of costs. My objection is that the order ^o^, costs 
order. I am therefore not liable 
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taken by the learned counsel for the defendant objector respon- 
dent I beg to submit very briefly as folloivg ; — 

The petition of cross-objection filed by the defendant respon- 
dent under order XLI, rule 22, of the Code of Civil Proeeduie, 
relates to the portion of the claim decreed against the said defend- 
ant respondent. The suit being of a declaratory nature a court- 
fee of Rs. 10 Was paid on the plaint and the same amount is pay- 
abb on the cross-objeHion The mere fact that the plaintiff has 
paid full court fee on the appeal is no reason why the defendant 
should not pay the requisite court fee on the cross-objection. 
Under the new Cole of Civil Procedure (Act No. V of 1908), 
court fees are payable on the cross-objection in the same way as 
on the memorandum of appeal. 

The plea as to costs as amended does not in the least affect the 
report as to the d ‘ficiency due on that plea In this connection I 
rely on a ruling in 12 Oudli Cases at page 171. 

Taxihg Officer ’ b BepoH. 

Oil the question of costs it is clear that tho court fee is deficient, 
he applicant IS seeling to avoid a definite liibility to pay a 
e ml e sum of money The vagueness of the language of the 
mem .randum of appeal cannot disguise the clear fact, and an 

iT ammnl of costs must be paid. There 

m therefore a dehoienoy of Es. 12.-12-0 ; on the other question as 

a^ideVZla^°b*“ i® seeks to set 

question fo tr"b ‘‘“r,'' ^ 

question for the orders of the Taxing Judge. 

I axing Offeer s Report, 

In this case the original suit was one for a declaration and w,b 
dMreed in part and dismissed in part. The plaintiff has appealed 

asbng for that portion of the declaration which was Tonirhl 

and paying a court feO ol Es. 10. The defendant has filed a oresa' ' 

obieetion Tha ! “ have been paid on the oross- 

oDjection The argument is based on the analogy of article 1 „f 

-hedule I of the Court Fees Act. If a suit susS-abW a/al 

a/ormqonrt fee m decreed in part and dismissed in par^L^ 
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memorandum of appeal and the cioas-objection must each pay an 
ad valorem fee for the respective parts of the original subject 
matter with which they deal. Office argues, and correctly, that 
the action of the lower couit has split up the original declaiation 
sought into two, one of which has been granted, and the other 
denied. The plaintiff, it is urged, is seeking to secuie that which 
has been denied, the defendant to have set aside that which was 
granted Therefore both must pay the court fee requisite on a 
declaration. This argument is sound, but it ignores the fact that, 
while article 1 of schedule I definitely mentions a memorandum 
of cross-objection, article 17 of schedule II as clearly does not do 
so, and I do not think we are entitled to hold that in that article 
memorandum of appeal includes memorandum of cross-objection. 
The point, however, is not absolutely clear, and I refer it for 
your orders. 

The following order was passed by the Taxing Judge. 

Tudball, J. — In this case the plaintiff brought a suit asking 
for certain declarations. The suit was partly decreed and partly 
dismissed. The plaintiff appealed against so much of his claim as 
was disallowed and he paid a court fee of Rs. 10. The defendant 
filed no appeal, but, on receiving notice of the plaintiffs appeal, he 
filed cross-objections on a stamp of Rs. 2. The taxing clerk made 
a report to the effect that the cross-objection should bear a court- 
fee stamp of Rs. 10 just as if the respondent had appealed, appa- 
rently applying the analogy of article 17, schedule II, of the 
Court Fees Act, The Taxing Officer is doubtful as to the accu- 
racy of this and he has sent the case on to me as Taxing Judge 
for my decision. He has pointed out that the only place in the 
Court Fees Act in which cross-objections are mentioned is in 
article 1, schedule I, of the Act. Under that article the cross- 
objection must pay an ad valorem fee according to the value of 
the subject matter in dispute. Article 17, schedule II, though it 
rentes to a plaint or memorandum of appeal in the classes of suits 
^^entioned therein, does not relate to cross-objections II 
ipailar suits. This Act was amended when Act Y el Utts was 
*nd the words “ or cross-objection were* add^9 W article 
" 'nle.I, htit not to Article 17 ^of Schedule 11. Under % 
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according to tbe value or amount of the subject matter in dispute, 
In the present case the respondent has valued the relief which he 
seeks in his cross-objection at Rs. 1,000. He must, therefore, pay 
this large fee when the appellant in the case can appeal on pay- 
ment of only Rs. 10. It appears to me that this is perhaps due 
to an oversight at the time when Act V of 1908 was passed in 
not adding the words “ or cross-objection ” to article 17 of 
schedule II. I allow the respondent three weeks within which to 
make good the deficiency, 

APPELLATE CIVIL. 

Before Mr. Justice Muhammad Bafiq and Mr. Justice Piggott. 

R.4MZAN (Pl- A I Nr IFF) v, RAM DAIYA (Djeffndant),* 

Hindu Law—Mitalcshara—Joini Hindu family —Hindu widow — Widow’ s right of 
residence in joint family house— Effect of alienation during the life-time of 
widow’ s husband. 

When a right of rosidenoo or maintoaanoe comos into existence in favour of 
the wido\Y of a man who was lately a momber of a joint Hindu family, she 
takes that right in the property as it stands at the time of her husband’s death. 
Sho cannot set up her right of maintenance or rasldenoo as against alienations 
effected during the life4,imo of her husband. Ajudhia Prasad v. Jasoda 
-(Ij followed. 

A widowed daughter-in-law is debarred from setting up the plea of the 
invalidity of (an alienation efieetod by itho father-iu-law during her husband's 
life-time. Sohni v, Mohan Kuer (2) followed. 

The facts of this case were as follows ; — 

One Shankar and his sou, Ram Oharau, constituted a joint 
Hindu'family. Shankar executed a simple mortgage of a dwelling 
house which was ancestral family property and in which, it 
appeared, the family resided. Some time after the mortgage 
Ram Charan died, leaving a widow, Musammat Ram Daiya, 
Thereafter the plaintiff appellant acquired by private purchase 
from Shankar a portion of the house. He also acquired the 
remaining portion by purchase at auction sale in execution of the 
decree which was obtained on the mortgage aforesaid. On 

•Second Appeal No. 716 of 1916, frem a decree of Bam Chandra Ohaudhri. 
OfBoiating District Judge of Allahabad, dated the 2nd February, 1916, reversing 
a decree of Triloki Nath, Second Additional Munsif of Allahabad, dated the 5th 
of January, 1916. 

(1) Weekly Notes, 1887, p. 279. (2) (1911) 8 A L.J., 23. 
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attempting to take possession of the house he was resisted by 
Muaammat Earn Daiya, He brought a suit against her for 
possession, and the defence set up was that she had a right of 
residence in the family dwelling house in which she had been 
residing since her marriage and that the plaintiff was fully aware 
of the fact; that the mortgage was not executed for leo-al 
necessity and was not binding on. her ; nor was the decree 
passed on that mortgage, to which she was no party, binding on 

her. The court of first instance held that as the mortgage had 
been executed at a time when Ram Charan was alive, no right, 
available against the mortgagees, of residence in the house had 
become vested in the defendant ; and on the authority of Ajudhia 
Prasad v. Jasoda (1) and ^^ohni v. Mohan Euer (2j the court 
decreed the suit, The lower appellate court was of opinion that 
the criterion was whether the alienation was one which would have 
bound the husband of the defendant ; and it remitted an issue as 
to whether the mortgage was for legal necessity or an antecedent 
debt and binding on the son, This issue was found in the negative, 
and the lower appellate court held that Musammat Ram Daiya’s 
right of residence arose on her hasband’s death, there being at 
that time no valid ihypothecation, The appeal was accordingly 
decreed. The plaintiff came to the High Court in second appeal. 

Hr, 6'. for the appellant < 

The issue remitted by the lower appellate court did not arise, 
because the widow of a predeceased son possesses no interest in 
the property and is not entitled to raise the question of legal ’ , 

necessity for the debt contracted by the father ; 8ohni v. Mohan 
Kuer (2), Even upon the issue as remitted the court went wrong, 
inasmuch as it placed the burden of proving the nature of the 
debt upon the plaintiff. For, if the defendant’s husband had . 
now been alive, the burden of proving that the debt was of such - ^ * 

a nature as he would not be liable as a Hindu son to pay would 
be upon him, the property having already passed out of the famify^ ■ j | :■ 

by auction _sale in execution of the mortgage ^ (Jhpree I f 5 

th^; father; BeU Singh y, Jia Ram j(3). Apd^at iSt; ' 

be necessary for the creditor to showl that , th^ wfife for ^ ' 

of family J 'mgK (4^ ' ’l 
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Mata Din v. Gaya Din (1), An auciiou-purcliagtr need not piove 
the existence of legal necessity or even that he made inquiries as 
to the existence of any legal necessity ; Trevelyan on Mindn Law, 
p. 296. The mortgage having been made in the life-time of the 
defendant’s husband, her right of lesidence as that of a Hindu 
widow had not then acoiued The widow never acquired as 
against the mortgagees an absolute light of residence. The 
alienation was made before such a right had vested in her and she 
cannot lesist the plaintiff’s claim ; Ajudhia Prasad v. Jasoda 
(2), A clear distinction, forming the basis of the decision, was 
drawn in that case between cases where the mortgage or other 
alienation is made before, and cases where it is made after, the 
light of residence becomes vested in the widow. The defendant 
did not even allege, much le-^s prove, that the house in suit w as 
the one and only house for the dwelling of the family, 

Hunshi Qolcul Prasad, for the respondent 
According to the texts of Hindu law-givers it is the hounden 
duty of every owner of property and of his successors to provide 
for the maintenance of dependents of the family, and he or they 
cannot alienate the property in such a manner as to defeat the 
right of maintenance of the dependent members ; Vyavastha 
Ohandrika : Book I, Part I,p, 256; Smriti Ghandriica : (Trans- 
lated by T. K. Iyer), Edn. 1867, p. 158, Oh. XI, Sec. 1. By 
marriage a Hindu female becomes such a member of the family, 
and her maintenance is obligatory on the membeis of the family 
who are in possession of the family property. This was laid 
down by the Allahabad High Court in Musammat Lalti Kuar 
V Qanga Bishan (3 j, where a father-in-law in possession of the 
family property was held to be bound to provide maintenance to 
the widow of a predeceased son. Under the Hindu Law the right 
of dependent members to reside in the family dwelling-house and 
their right to get maintenance are co-ex tensive and stand on the 
same footing ; so that the right of residence of Hindu females is 
a paramount right which cannot Ke defeated by alienation by the 
owner of the property, and the alienee cannot turn them out ; 
Matgayma: 2 Colebrooke’s Digest, p. 133; Mitrai Law 

IW fc* B*. 81 AIL, 599. {3) Weekly Notes. 1887. n 279. 
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ReLating to Hindu Widow, Edn. 1881, p. 466 ; Mayne : Hindu 
Law, 8ili Edn., p, 644 ; Gkose : Hindu Law ; 3rd Edn , Vol I 
p. 319 ; Mangala, Bell t. Dina Nath Bose (1), Jamna v Machul 
8ahu (2L Beoha v. Mothina (3). 

This broad rule has, however, been qualified by case-law to 
this extent that an alienation made for the purposes of averting a 
calamity or for legal necessity will override the rights of main- 
tenance and residence of the female members, just at it will 
override the propiietary right ofyill the coparceners themselves; 
Ramanadan v Rangammal (4). The existence of legal necessity 
for the alienation being the ciiteiion for deciding whether the 
right of residence of the female members is affected by the 
alienation, the lower appellate court was right in remitting 
the issue it did. And the onus was lightly laid on the plaintiff 
for it is upon a peison dealing with a qualified owner to prove 
the existence of legal necessity ; Baku Ram Chandra v Bhur> 
Bingh (5). ^ 

The auction purchaser who derives title from the mortgagee 
has no higher rights than the latter. Further, the facts of the 
present case show that the auction purchaser was not a hond Jide 
purchaser without notice, but was aware of the widow’s right of 
residence in the house he was purchasing, and thL apart from the 
rule laid down in the case of Ramanadan v Rangammal (4) 
that in such cases the purchaser may always be presumed to have 
had notice. The finding on the issue being that there was no 
legal necessity for the mortgage the right of residence of the 
defendant is paramount over the right of the auction-purchaser 
and the defendant cannot be ousted by him ; Oauri v. Chandra^- 
mani (6). The case of Ajii^dhla Prasad Yjasoda (7) relied on by 
the appellant is distinguishable, There the alienation was made 
byall the members of the family, so that no question of legal 
necessity could arise, while here the mortgage was made by the 
father alone in the life-time of his son. Should that case, however, 
be regarded as laying down the broad proposition that the ufipl 
of residence does not vest in a female member of a joifft Hindu 

m (196&) 4 B, L, B.. n. (0. 0 J.) {4} (1888) I. L. B., IB fc., B60. 

(B) (1879) 1, L. R., 2 All, 81S. ^5) (X9i7j I, L. R., 89^ All,, 437, 

{&) (1800^^ R L. R i 93 All, 80, (6) (ig^e ) I. L, R., i All. 208 

(7) Weekly ^rofces* 188 T^ f , 279. 
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family till she becomes a widow, the case would he opposed to the 
texts and authorities. From what has already been submitted it 
follows that the right of residence is not a right peculiar to a 
widow but is one which attaches to every Plindu female from the 
moment she becomes a member of the family by her marriage. 
This right is not in any way enlarged by her becoming a widow. 
The only point of difference between the right of a wife and that 
of a widow in the matters of maintenance and residence is that 
a wife has an additional right, available against her husband alone, 
of getting maintenance and residence irrespective of his possession 
of any property. Herright against the other co-parceners and the 
widow's right against the surviving co-parceners are equal and are 
dependent on such co-parceners being in possession of family 
propert 7 j Surampalli Bangaramma v. Surampalli Brambaze 
(1). The point decided in Sohni v. Mohan Kuer (2), relied on by the 
appellant, does not touch the facts of the present case. There the 
widow was setting up a right of ownership in herself through her 
husband, and it was rightly held that, her husband’s share having 
lapsed by survivorship to the other oo-pareeners, there was no 
interest in the property outstanding wtich the wido^ in jright 
of her husband could seek to protect by raising the plea of 
absence of legal necessity She was not claiming a right of 
residence as a Hindu widow. In the present case the defendant 
is not seeking to claim for herself any right derived from her 
husband in the property. She is not claiming through him ; 
she is claiming an independent .right which the Hindu Law confers 
on her as a Hindu female, and which she could have enforced 
against her hnshand. 

Hr*. Bulavunan, was not heard in reply, 

Mtoammad HAFigand FiaaoTT, JJ. This second appeal by 
the plaintiff in a suit for ejectment arises under the followinty 
ciroumstatioes “ 

There was^ a joint Hindu family consisting of a father, 
Shankar, and his son, Earn Oharan, Shankar mortgaged a certain 
house which formed part of the ancestral family property, and in 
which it would seem^ that he and his son were residing, although 
it m hhhctor that this point been specifically considered by the 


VOL, XL.] 


ALLAFABAD SERIES, 


101 





courts below, by a simple mortgage in favour of one Musammat Dlian 
Devi. Ram Oharan died, after this mortgage had been contracted, 
leaving him surviving a widow, Ram Daiya, who is the defendant 
respondent in this case. Shankar subsequently sold a | share of daiya. 
the house in question to the plaintijfip, Ramzan. The latter induced 
the mortgagee to accept redemption of this share on payment off 
of the mortgage debt. After this Musammat Dhan Devi, the 
mortgagee, brought a suit for sale against Shankar, who had now 
become by survivorship the sole owner of the entire house. She 
obtained a decree for the sale of the remaining f share of the 
house in satisfaction of f of the original mortgage debt. This 
decree the plaintiflF, Ramzan, who had already become the owner 
of the remaining | share of the house, purchase I from Musammat 
Dhan Devi. He took out execution, brought this f share to sale 
and purchased it himself. On attempting to take possession of 
what he had purchased he was resisted by the defendant Musam- 
mat Ram Daiya. Hence this present suit, in which the plaintiff 
claims actual possession of the share of the house purchased by 
him at the auction, along with an injunction restraining the defen- 
dant from interfering with his possession. The suit has been 
resisted simply on the ground of defendant’s right of residence in 
the ancestral family house as a Hindu widow. The first court 
overruled this contention aud decreed the claim. The learned 
District Judge held that the question of the defendant’s right of 
residence depended on the question whether or not the original 
alienation, that is to say, the mortgage by Shankar of the entire 
honse, had been made for legal necessity. lie remitted an issue 
on this point, and on receiving a finding that legal necessity was 
not proved, he has dismissed the plaintiff’s suit altogether. The 
plaintiff comes to this Court in second appeal The decision of 
the lower appellate court is certainly unfair to the plaintiff to 


some extent, as the latter was at least entitled to formal posses- 
sion subject to the alleged right of residence of the defendant for 
her life-time. On the decree of the lower appellate court as it 
stands, it is difficult to see how the plaintiff can ever eUlorde Ms- 
pi'Oprietary rights hereafter. We are asked, howeier; % the"" 
^aintiff to consider the question whether his suit |4ught not to 
have been decreed as brought. In our opinion it ought to have^ 
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» 
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o uaye Deen reterred to a great deal of case-law 

on the aubjoct of a Hindu widow’s right of residence and main- 

tenanoe. ^ It is unnecessary to go into the principles laid down bv 
these decisions. The point in the present case is that, at the time 
of the ori^nal alienation from which the present plaintiff 
even ually derives his title, that is to say, the mortgage by 
Shankar of the entire house, the present defendant was fot I 
Hindu widow. She was the wife of Ram Charan and was living 

in L rse“f I 1, The decision of this Coarf 

the case of A,udh%a Prasad v. Jasoda (1) shows the dislinotion 

to be drawn between an aUenafion effected to the prejudice t 

eaeling rights of maintenance and residence in favouLf ^J^^o 1 
Mies depending upon a joint family, and an 
by the male members of a family inLneotion wi“h a ^ 
of residence or maintenance is set up by a ladv whn x. 

become enWled to residence or maintenance, since ^e L r 
the alienation by reason of her husband’s death. Some of the 

toe really called in question the correctness of this delt? 
We can only say that we are not prepared to re-oonsider^Tt n 
seems reasonable to say that, when a right of residence or m ’ 
tenance comes into existence in favour of the widow of , T' 

was lately a member of a joint undivided Hindu family shHakcs 
that right in the property as it stands at the time of hZ i, a j. 

death. She cannot set up her right of maintenance or rldl' 

as against alienations effected during the life-time ofher lu baT 
li ow what the learned District Judge has called upon the plaLiff 
to prove in the present case is that the mortgage 
bhankar was binding upon his son Ram Charan. ’fhh i, „ ^ ^ 

the plea which a Bench of this Court refusedTo alt ^ a 
daughter-in-law, iu the position of the print endirll 
upmtheca^c Mni r, Mohan Kul (2) If 
jnnot plead that the alienation made b/ kankal id ntS 

Bam Charan, that is to say. did not affect the livhts of B 
0>mr,m in the house in question, then it is impossibfe 1 7 
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^\oiild havB been if Ram Oharan had concurred in miking it 
The issue i emitted by the learned Judge raised a question which 
might have been litigated upon an objection lakeii by R^ni 
Charan himself, but which this Court refused to allow to be 
taken by a person in the position of Ram Charan 's vidow. We 
must hold, therefore, that the principle of the decision in Ajudhia 
Frasad v Jasoda (1) governs the present case, and, as we are 
are not prepared to dissent from it or re-consider it we must allow 
this appeal. We do so accordingly. We set aside the decree 
of the lower appellate court and restoie that of the court of first 
instance, with costs throughout. 

A'p’peaZ allowed. 


APPELLATE CRIMINAL. 


Before Justice 8h Biamada Chaian Baneiji. 

EMPEROR V, OHANDAN SINGH and othbhs^. 

Act Uo, XL V of 1860 (Indian Benal Code)^ \seotions 804 and 325 Assault 

committedby th)eepe>son$ a^med IwUhlMis- Intention- Culpahle homioida 
^Grievous hurt. 

Three persona attacked a fourth with lathis and death ensued through a 
fracture of the skull of the person so attacked. There was, however, no 
evidence to show that the common intention of the assailants was to Lu‘!q 
death or which of them actually struck the blow which fiaotured the skull of 
the deceased. 

Held that the offence of which the assailants were guilty was that of caus- 
mg grievous hurt and not that of culpable homicide not amounting to murder. 
Empeior V. Bhola Singh (2) followed. 

The facts of this case were as follows : 

One Girdbai Singh was attacked^when seated at bis oliaupal 
by three persons, who had enmity with him, armed with lathis 
These persons knocked down Girdhar Singh, as ho was attemp- 
ting to retreat into his house, which adjoined the chau^al, and 
inflicted various injuries. The skull was extensively fractured 
and Girdhar Singh died in consequence the same evening It 
was not, however, clear from the evidence which of the aWai-"" 
lants was actually responsible for the fracture of the skull. ^ "O^he 

• Onmrnal Appeal No 668 of 1917, from an order of W- E. Kitton, Bes- 
sions Judge of Aligarb, dated tb$ 28rd of July, I9i7. 

(1) Weekly Notes, 1887, p. m, (1907) I. D. B„ 29 All., 282, 
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three assailants were convicted of the offence of culpable homicide 
not amounting to murder under section 304 of the Indian Penal 
Code, and sentenced each to ten years’ rigorous imprisonment. 
They appealed to the High Couit 

The Government Pleader (Babu Lakt Mohan Banerji), for 
the Crown. 

Banerji, J The appellants have been convicted of having 
caused the death of one Girdhar Singh and each of them has been 
sentenced, under section 304 of the Indian Penal Code, to ten 
years’ rigorous imprisonment. 

It has been fully proved that there are various factions among 
the residents of the village of which the deceased was and the 
appellants are lesidents and that considerable enmity existed 
between the deceased and the appellants A few days before the 
occurrence, the deceased had given evidence against the appellants, 
and on the day on which he was killed he was to have given 
evidence against them in the Tahsildar’s court in favour of pne 
of his partizaus. That morning, while he was seated at his 
chan:pal, the three accused came there, armed with latUa, and 
challenged the deceased Girdhar Singh. There was an exchange 
of abuse and each side threatened to strike the other. Some of 
the persons who were there intervened and one of them asked 
Girdhar Singh to go into his house and pushed him towards the 
door. ^ When he had moved a few paces, the three accused attacked 
him with their lathis, knocked him down and inflicted injuries 
The medical evidence shows that his skull was extensively frac^ 
tured and this resulted m his dea^h, which took place the same 
evening. The above facts are fully proved by the witnesses for 
the prosecutzon who have beeh believed by the learned Sessions 
Judge and whom there is no reason to disbelieve. Their evidence, 
however, does not show which of the three accused struck the 
atal blow which caused the fracture of the skull. With the 
exception of Huh Lai, who only says that Tota accused struck 
Ihe deceased on the head, the others axe unable to say anythintr 

brother of the deceased and it 
Lw'wk* I The evidence Jeates it in 

these circumstances tho appellant 


m 


cannot be convicted under section 304. The common inten- 
tion of the accused was not to cause death or such injury 
as was likely to cause death but only to cause grievous 
hurt. This ease is similar to tkat of Emperor v. Bhola 
Singh (1), in which it was held, under circumstances which 
were exactly the same as those of the present case, that the 
accused were guilty under section 325 and not under section 
304. I therefore alter the conviction to one under section 
325 of the Indian Penal Code and reduce the sentence, in the 
case of each appellant, to one of five year’s rigorous imprison- 
ment. 

Conviction altered. 

BEVISIONAL OEIMINAL. 

Before Mr. Jmtiee Biggott and Mr Justice Walsh, 

EMPEROB V MANIK OflAND. » 

Act ("LocalJ Wo. I of 1904 CGemtal Clauses AetJ, seohon 24— -B fed of Oenetal 
Clauses Act as regards rules framed under fhefotme) MunicipaVtUes Act of 
l900-~Mufim^al Account Code, rule 4£1—Oot}0% duty 

A consignment of cloth addressed to one M reached one of the ootioi barriers 
of Bareilly on the 19th of February, 1917. The ofacer m ohaige demanded a 
larger sum than M considered properly leviable. The matter was referred to 
the Gobi 01 Superintendent who, as he had the right to do, assessed the duty at 
Re 10 9 Under rule 40 of the Mumoipai Account Code framed under Act 
No I of 1900, a person in the position of M could appeal against the decision 
within sixty days, but he could only exerowe the right by first paying under 
protest the duty demanded. M, however, appealed against the decision without 
making the payment On the expiry of sixty days a prosecution was instituted 
against M ander Act No, II of 1916, and ha was fined He applied in revision 
to the High Gourt t—Held that the conviction was legal ; the jurisdiction of 
the court was saved by section 24 of the Local General Clauses Act, and the 
fact that the prosecution had been instituted under the Municipal Account 
Code framed under she repealed Municipalities Act (No I of 1900) did not 
affect the question. Hclii also that the inandatoiy direction in rule 40 of the 
Municipal Account Code lays down,,hy inference, a period of 68 days, on, the 
expiry of which without payment as required the offence is complete ancCr 


» Criminal Eevision No 669 of 1917, from an brdfer qf Muhammaii Muti- 
ullah Khan, Magistrate, First Class, of Bareilly, dated, %e Mst of May, 

f 1. 
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The facts of this case were as follows 

~ ed to omVmU- ““'S nment of cloth addresa- 
a to one lUamk Ohand, reached one of the octroi barriers of the 

mu by way of duty than Manik Ohand considered was pronoflr 

tadent’ “h ’“T” '™ Superin 

to mIu k Chandtr f op® ‘ton 

the sum demanded as octroi dubv and ^ protest, 

days of such payment. Manik ^hand 4-rnTr;l7th7ttI 

fri t ’ regarded as a valid anneal 

fiom the assessment. After the expirv of 60 divt, a 

was instituted for a breach of rule 40 of tl,! ,7^! .* 

Code Mnnitru. a rule 40 of the Miimoipal Account 

noon' convicted and fined Es. 5 He there 

upon appIied^ m revision to the High Court, 

Baku Nath Banefji, for the applicant. 

forthe'ctrr 

conviction of one Manik oLn^'rlop'ke 6^™'°^ 

of the city of Bareillv on . ! ’ “d cloth-dealer 

under the orders of the MumcfpaTB^arofTharnf “^1“* 

appear that on the lethofFLuarvo P*“ee. It would 

dressed to Manik Chand leaS 0 “ ad- 

boundary of the afoiesaid Municipal area Vh” ^ 

demanded a Wer sum bv WO rr / j. • ‘ in charge 

considered was properly levmble LTr thf rules ^ if 

dTarEtto.t7n®1tt 

this under the rules. The posm' " 

Ch-d had a right of ^Ppeaf .try 
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pay under protest, and to exoicise his right of appeal, he could 
then do so. Manik Chand seems to have elected to fight the 
matter out with fho Board. It'seems that ho presented a petition 
to the Chaiiman, hut as he did this without having paid, under 
protest or otherwise, the extra duty demanded, it could not bo 
tieated as a valid petition of appeal On the expiry of the sixty 
days a prosecution xvas instituted by the I'^suc of a summons from 
a Magistrate's court, and Manik Chand has been sentenced to a 
fine of Rs. 5 fui breach ol lule No 40 of the Municipal Account 
Code, which lays down that undti the circumstances above stated 
a poison in the position oi Slauik Cnand should pay the duty as 
assessed by the Octroi Supeiintendent subject to the right of 
appeal already mentioned. 

The substantial point taken in the petition before us is that 
Manik Chand, having left the goods in question in the possession of 
the Municipal authorities, should not be regarded as having commit- 
ted any offence. This plea would be a valid answer if the case 
against Manik Chand were that he had introduced, or attempted to 
intioduce, within octroi limits goods liable to the pa 3 ^ment of octroi 
for which the octroi due had neither been paid nor tendered {vide 
section 155 of the United Provinces Municipalities Act, No. II of 
1916). This, however, is not the question before us. What we 
have to determine is whether there has been a punishable breach of 
a rule validly made by the Local Government under powers lawr- 
fully exerciseable by that Government. We feel some difficulty 
over the question as to w hether the mandatory direction in rule 40 
already referred to, which directs that the person thinking himself 
aggrieved by the^assessment made by the Octroi Superintendent 
shall pay the sum so assessed subject to a right of appeal, could 
be made the basis of a prosecution, in the absence of a clear speci- 
fication of the period within which such payment must be made, 
the expiration of which without payment could be regarded as 
completing the offence. We think, however, upon an exajpinaffien 
of the rules, that the necessary period is laid down by inference 
and that it is a period of 53 days from the date of the ^ G)otroi 
Superintendent's assessment. It has been suggested before ns in 
argument, although the |)oint is not explioitI;f ^taken la the 
petitiba fqt teyision, that the lulm oim Municipal Account Oode ^ . 
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under wbich this conviction has been ajBSrmed are no longer in 
force, by reason of the repeal of the former Municipalities Act, 
No. I of 1900, under which these rules were framed. We have 
been informed that the question of the revision of the Municipal 
Account Code is under consideration, and it may well be that this 
rule, amongst others, would be the better for levisionin the direc- 
tion of greater clearness and definiteness. In the meantime, how- 
ever, no fresh rules have been issued under the powers exercise- 
able by the Local Government by virtue of section 299 of the 
present Act. On this point it would seem that the jurisdiction 
of the court is saved by section 24 of the Provincial General 
Clauses Act, No I of 1904. In a very similar case another Judge 
of this Court has treated the provisions of this Act as validating 
a prosecution for an offence punishable, if at all, only under the 
Act of 1900, vide the case of Emperor v. Amir Hasan Khan (1). 
There is therefore authority for the view which we take of the 
operation of section 24 above referred to. We are of opinion that 
this application fails and must be dismissed. 

Walsh, J. — ^I agree, I have felt some doubt as to whether the 
old rules of 1900 have not ceased to have any operative effect, so 
far as they are inconsistent with section 155 of the new Act, and 
of course oar© will have to be taken when making the new rqles, 
in dealing with this matter, which is expressly provided for by 
section 156 of the new Act ; but I do not feel so clear about it 
^ that I ought to differ. After all it was the duty of the ootioi 
official to collect the money, and if the payment made upder pro- 
test, either with the object of presenting an appeal or where no 
appeal is preferred, turns out in fact to be in excess of the proper 
amount payable, there an authority of this Court, that it can 
be recovered in a suit against the Municipality for money had and 
received, I agree theiefore that this is not a case for interference 
in revision. 

By the Court.— T he application is dismissed. 

Application diammed. 

(1) (1917) 15 A L. J., 159, 
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Before 8%) Een^y Btchards, EnigM, Chief Justice, and JaskceSn Biamada 

Ohaian Bane) si 

DAMBAB BINQH (Objectoe) v KALYAN SINGH (Decbee-holdee) .« 
Cml Bioceduie Code (1908), order XXXIV, lules 4, 5 and lQ—8uit fo) sale 

on a moitgage^Fo>m of dee) ee— Construction of dee ee~Cosfi Appeal 

A suit for sale on a mortgige wasdecieedby tbe court of fiisfc instance, 
dismissed by the court of hist appeal, and again deereec" by the High Court, 
In the judgement of the High Oouit it was stated 

» We must allow the appeal, set aside the decree of the lower appellate 
court, and restoie the decree of the court of fiist instance with costs m all 
courts.’* The decree of tho High Court was drawn tip on one of the High 
Court forms. It stated that the appeal had been allowed, the decree of the 
lower appellate court set aside, and the decree of the court of first instance 
restored. It went on to state And it is further ordered that the respon- 
dent do pay to the appellant Rs. 064.6-9, the amount of costs incurred by the 
latter in this Court and in the lower appellate court.” 

EcZdl that in eonstiuing this decree it was open to the Court to consider 

first, the nature of the suit, secondly, the judgement of the High Court upon 
which the decree was founded, and the general practice of the Oofiit and that 
considering these matters, the intention was that there should be the Ordinary 

mortgage decree awarding the costs incuried in the suit and up to the time 

of the final decree to be realissed by sale of the mortgaged propeitv. 

Maghul Faima v Lalta Btasad (1) and Ambe Bahai v. Shambhu Nath (2) 
followed. ^ ■' 


The facts of this case, ^^so far as they are necessary for the 
purposes of the report, are as follows . 

Certain property was usufructuarily-mortgaged to Ausaf Ali 
and two others in 1867. Ausaf Ali had a one-third share in the 
moitgage. Ausaf Ali made a sub-mortgage of his mortgagee 
rights to Gokul Ohand whose representative by purchase w^* 
Kalyan Singh, the respondent. In execution of a simple money 
decree against Ausaf Ali, his mortgagee rights were sold and pur- 
chased by Dambar Singh, the appellant, ^he mortgage in favour 
of Gokul Ohand was made before the purchase by Dambar Singhs 
Kalyan Singh brought a suit for sale on Ms mortgage against 
Dambar Singh, Ausaf AIi*s h eirs and the original mottga^tlk, 

* -Appeal No. VI of 1917, ftom a dooifeo of W. Secend 
Ahgarh. dated the 30th of Jund, 1916, cpnfcming \ doorea 
6th omATtsif Additional Suhoidmatp Wdgt oflh^^b, dated the 

(1) (1898) 20 All , im. I L.R , 40 All , |14 (loptth^4| 
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The latter were proformd parties. The suit was decreed ty the 
court of first instance; and a decree in terms of order XXXIV, rule 
4, was drawn up. Dambar Singh alone appealed against Kalyan 
Singh only, and the appeal was decreed, the suit being dismissed. 
Kalyan Singh appealed to the High Court and his appeal was 
allowed. The decretal order in tho judgement was in these 
words We allow the appeal, set aside the decree of the lower 
appellate court and restore the decree of the court of first ins- 
tance with costs in all courts. We extend the time for payment 
by six months from this date.” 

The decree in the High Court was in the ordinary form in which 
all decrees in appeals are drawn up. As regards the costs, that 
decree ran as follows : — “ That respondent do pay to the ap- 
pellant the sum of Ks, 393-2-9 the costs incurred by him in this 
Court and Es, 161-4-0 the costs incurred by him in the lower 
appellate court,” Upon this decree being passed, Kalyan Singh 
applied to execute the decree for costs against Dambar Singh 
personally. The judgement-debtor, Dambar Singh, objected 
that the decree was not executable against him personally 
and that the costs must be realized out of the mortgaged 
property The courts below repelled this objection and allowed 
the application for execution. Dambar Singh appealed to the 
High Court. 


The case was referred to two Judges by Knox J, 

Babu Piari Lai Banerji, for the appellant 

The courts below ha™ erred in allowing execution against 
Dambar Singh personally. Tho High Court on appeal modified 
the decree by extending the time for payment, which would 
necessitate the taking of accounts afresh by adding'interest to the 
original mortgage-money. Tho costs awarded by the High Court 

aiealsopartoflhemortgage-money and are to be realized out 

of the property. As there can be only one final decree in a suit for 

sale on amortgage, these “ subsequent costs " must be included 

in the mortgage-money under order XXXIV, rule 10 ; GajadAar 
Swgh y.Z^shan Lai (1) The judgement of the High 

“ortgage suit 

AiUttoSjjh^deereemayrnnin these words "the respondent 
(1) (W17) I.I,. E., 89 All,, 041. 
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do pay etc./’ the decree does not lose its character of a mortgacve- 
decree. The decree must be read with the judgement. In the case^of 
Maqbul Fatimd v. Lalta Prasad (1) the decree was exactly in the 
form in which it is in the present case, but the Full Bench inter- 
preted it as a mortgage-decree in which costs form pait of the 
mortgage-money, and it was laid down that the judgement might 
be referred to for the purpose. It was necessary for the respon- 
dent, Kalyan Singh, to appeal in order to secure the decree on 
the mortgage. It was undoubtedly possible to pass a personal 
decree against Dambar Singh, but that as not done in the 
present ease. The question was also considered by Stanley, C. 
J. and Aikman, J. in Ambe 8ahai v. Shambhu Nath, (2) decided 
onthe28thof June, 1902 [unreported], and the appellate costs 
were to beheld pait of the mortgage-money and to be payable 
out of the mortgaged property. 

He commented on and distinguished Bansgopal Singh v. 
Pu:P Narain Singh (3) and Muhammad Sadiq v. Ghous Muham- 
mad, {4) and submitted that some of the observations of Piggott, 
J., would not hold good in i/iew of the Full Bench case Oajadhar 
Singh v. Kishan Jiwan Lai (.* 1 ). 

Babu Sarat Chandra Chaudhri, for the respondent 
The present matter arises in execution proceedings, and as 
such the court executing the decree cannot go behind the decree. 
Consequently it is bound to execute the decieo of the High Court 
as it is, As that decree is worded, it is one under which costs 
are payable by the judgement-debtor personally. The question is 
not what the decree ought to have been but what the decree actu- 
ally is, and the decree as passed clearly directs costs to be paid 
personally. It is not necessary in every case for a decree-holder 
to have recourse to order XXXIV, rule 6, of the Code of Civil Pro. 
cedureto realize a decree for costs; Mohonya Ojha v. Bahadur 
Smgh (6). The appellant in the present case should have seen 
that the decree of this Court was properly drawn up. The decree 
m the form prescribed by order XLl, rule 35, of the Code ofOM ^ 
pooedure. That rule requires that a decree in appeal should 
(1) (1898) 1.L.B„20A11.,§23. 
t^) B. 8. A„ Ho. 87 of iSoo. 

(Sf Indiaa Cashes, 384. (0) 16 d. V, 78i, 

10 


(4) (1918) U A.L.J^^9?S.^ 

( 5 ) (1917) I.L.^., 39ilC 641. 
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state “ by whom or out of what property “ the costs are to be 
paid ; and in the present case the judgement-debtor is directed to 
% pay the costs. Further, no decree in conformity with order 
XXXIY, rule 4, was drawn up in the High Court, and what the 
;decretarorder in the judgement amoimted to was that by it the 
decree of the lower appellate court was declared to be wrong and 
that of the court of first instance was held to he right, and in 
restoring, 4he status quo ^ante costs were awarded to the then 
successful appellant. There was no question as to how the costs 
were to be paid till the decree of the H%h Court made that clear. 
The Gsme oiMaqhul Fatima (1) is distinguishable on two points: (1) 
a decree was drawn up strictly in terms of what was then section 
88 of the Transfer of Property Act in the oourt^ of first instance. 
The direction as to costs separately was not in accordance with 
law, (2) there was no controversy as to the costs of appeal, as 
was expressly stated in the judgement, Tudball, J,, in 19 Indian 
Cases, relies on this circumstance for distinguishing that case. The 
interpretation of order XXXIV, rule 10, Civil Procedure Code, 
(corresponding to section 94) of the Transfer of Property Act) as 
laid down in, the unreported case which is 'certainly against the 
respondent, is too wide. The costs referred to in that rule are 
those costs which have to be incurred in working out the final 
deoreCi Even if no appeal may be preferred, these costs are 
allowed to the mortgagee as his costs of suit ; Mohamad Sadiq 
y, Jaigppid It is therefore, submitted that the lower courts 
are right. : ' 


Babu Piari Lai Banerji, was not heard in reply, 

Righards, C J., and Banerji, J. : — This appeal arises under 
the following circumstances, A suit was brought to realize the 
amount of a mortgage. The property mortgaged was mortgagee 
rights." The facts are somewhat complicated, but it is not neces- 
sary to mention them in detail. The court of first instance 
decreed the plaintiff’s suit. - On first appeal the decision of the 
court of first instance was overruled and the suit dismissed. On 
second appeal to the High Court the decree of the first court was 
' restored, in its judgement the High Court says We must 
appeal, set aside the decree of the lower appellate eomrh 
u H,, 20 AH, 623, (2) (1914) 24 Indian Oases, 873, 
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and restore the decree of the court of first instance with costs in all 
courts. We extend the time for payment to six months.®' The 
decree of the High Court was drawn up upon one of the High Court’s 
forms. It states that the appeal has been allowed, the decree of 
the lower appellate court set aside and the decree of the court of 
first instance restored. It further contains the words “ and it is 
further ordered that the respondent do pay to the appellant 
Rs. 5 4-6-9, the amount of costs incurred by the latter in this 
Court and in the lower appellate court.” The decree of the court 
of first instance which was restored by the High Court was the 
ordinary mortgage decree in the form prescribed -by order 
XXXIV. The plaintiff applied to execute the decree of the 
High Court for costs personally against Damhar Singh, (the 
appellant in the lower appellate court and the unsuccessful res- 
pondent in the High Court). Dambar Singh objected that the 
costs were not payable by him personally and that the decree- 
holder could only obtain them by bringing the property to sale. 
Both courts overruled his objection. Damhar Singh comes here 
in second appeal. 

There can be no doubt that, ordinarily speaking, the plaintiff 
in a mortgage suits gets his costs if successful against the mort- 
gaged property and not personally against the defendant. It 
-could not be contended that under the decree of the court of 
first instance (subsequently restored by the High Court) 
the plaintiff could get his costs personally against Dambar 
Singh. If the decree of the High Court had expressly followed 
the judgement, wo do not think it could be contended 
that Dambar Singh was personally liable for the costs. 
Accordingly th6 respondent is driven to rely upon the words 
which we have quoted from the decree of the High Court. There 
cannot he the least doubt that there is no intimation in the 
judgement that the High Court intended to make Dambar Singh 
personally liable, It seemed almost certain that under ordinary 
circumstances in a case similar to this the plaintiff in s, mortgage 
suit would add the costs incurred by him in ihe High Cpurt|.th|ns 
costs incurred in the court below and sell the property 
'those costs. We think that we are entitled rin^couteting the 
decree in the present case to consider fijt'st patnre of the suit, 
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secondly, thejudgsment of the High Court nnnn f i , 

3 IS founded and the general practice of the Court" ’ ' 
r these three matters, it seems to us quite clear that 
s was that there should be the ordinnl 7 latcntiou 

• the costs incurred in the suit and iT'tTZ 
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iteelf and we are not entitled to consider aw oT"^" 
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relied upon by the learned Judge which has since been dissented 
from. The other ease seems to turn upon the particular facts of 
the case and the view which the learned Judge, sitting alone, 
took as to the construction of the decree If these eases are 
inconsistent with the Full Bench decision and the decision of 
the Divisional Bench we are bound to follow the latter. While 
we decide in favour of the appellants, wm think it right to say 
that tho form used by the High Court is not strictly correct as 
applied to mortgage suits Order XL, rule 35, prescribes what a 
decree of the appellate court shall contain, and it would seem that 
it is more accurate that in mortgage suits where it is the intention 
of the court that the costs should be recoverable out of tho pro 
perfcy and not personally against the party, the decree of the 
High Court should so state It perhaps may also be considered 
whether in mortgage suits in which the High Oonrt is making a 
decree for sale the High Court’s decree instead of merely being 
a dismissal oi affirmation of the decree of the lower court, should 
not be in the form prescribed by order XXXIV directing the 

debtijr otJie/ than that whioh wan comp ised in tho mortgage This judgement* 
debtor objected, con. tending that the costs awarded against him in the appellate 
oouit should bo added to the deaco-holder’e demand and lealized out of the 
mortgaged, properly in tho jfiist instinco. Now section 94 of tho Tian&iei of 
Property Actpiovidcs that in a case of sale under a moibgag6,m adjusting the 
amount to be paid to the mortgagee, the Court shall, unless the conduct of the 
mortgagee has been such as to disentitle him to eosts, add to tho moitgago 
money such costs of suit as have been properly incuried by him since the decree 
for foreclosure, redemption or sale up to tho time of actual payment.*’ Under 
this section lb was the duty of the Judge to add to the mortgage money the 
costs of Che appeal. Wearo asked to say thjat tho Dihtriot Judge in this case 
has not done so Both the lower courts seem to have ignored the provisions of 
Section 94 and allowed the execution by attachment of tho pioperty o'f the 
judgement-dehtoi other than the property comprised m the mortgage. We 
think that the true construction of the decree is that, just as in the ease of the 
costs m the court of first instance, so in the case of tho costs awarded in the 
lower appellate court both seta of costs should be added to the mortgage money 
and be payable out of the mortgaged property in the first instance and not tfiat 
a personal deoraa for these costa was intended, In regard to a small anna of 
Bs, 64^ the judgement-debtor also appealed. In regard iaihiepnm the appeal 
has not been pressed. Bo far as regards the sum of Es. we^ allow the 
appeal, Bfit as regards the sum of Bs. the appeal is disallowed. The 
^ parses Are to pay and receive the costs of these proceedings both here and^itl 
the honrts below proportionate to frhtlfrfail«fean4Bnoees& 
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property to be sold and stating the amount which is to be reco- 
Tered from the property including costs. In a recent Full Bench 
case it was decided that the High Court’s decree in a mortgage 
suit is the deeiee which is to be subsequently made absolute, and 
not the decree of the court below. We wish also to say that we 
do not desire to be understood as holding that it is not open to the 
court in mortgage suits to provide in its decree, under special 
oircumStancos, that costs are to be paid personally by a party 
instead of being recovered as part of the mortgage-debt. We 
allow the appeal, set aside the orders of both the courts below 
and dismiss the application for execution with costs in all courts. 

" Appeal allowed. 


BEYISIONAL CEIMINAL. 

Befoie Justice Sir QeoigeKnox, 

1917 EMPEROR V KHTIBHALl PAM « 

November ^ 19. Criminal Procedwe Code, sections 476 and 4tJB.— 0ommUmelit made by a Muftsif 
in the Tlfitted Piovinces to the court of a Sessions Judge in the United 
Pt ovinoes in lespeot of offences alleged to have been committed in Bengal— 
Jurisdiction. 

Wheie in the course of a judicial proceeding before the Munsif of Patehabad 
m the district of Agra certain oSenoes under sections 193, 209, 210, 467 and 
471 of the Indian Penal Code, which appealed to have been committed in Bengal 
wore ^brought under the notice of the court, and the Munsif committed the 
person suspected of such offences for trial to the court of Session at Agra, 
Seld that the court had jurisdiction under section 478 read with section 476 
of the Code of Criminal Procedure to make the commitment. 

This was a reference, made under section 185 of the Code of 
Criminal Procedure by the Sessions Judge of Agra, in the matter 
of a commitment made to his court by the Munsif of Fatehabad in 
«,that district. The following is the order of reference • 

“ Khushali Ram has been committed to this court by the 
Munsif of Fatehabad in the Agra district on charges under sec- 
tions, 467, 471, 193, 209 and 210 of the Indian Penal Code. The 
offence under section 467 is alleged to have been committed at 
Sirajganj in Bengal and the other offences are alleged to have 
been committed in the court of the Munsif of Sirajganj. It is 
I ■ ^ pleaded by the accused that this court has no jurisdiction to try 

I ^ .. . -A i A . .fa . , I — , — _ — , ...I.,. 

I'l'l ^ * 4 f ^ Orimiaal Befetenoe Ho. 872 of 1917. 
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the case. I have considered the point carefully and it seems to 
me that upon a literal interpretation of sections 476 and 478 
of the Criminal Procedure code, when the commission of any 
offence specified in’soction 195 is brought to the notice of a court 
in the course of judicial proceeding, any first class magistrate 
of the same district, or, if the case is triable exclusively by the 
court of session, the court of session within the limits of whose 
jurisdiction the court making the preliminary incpiiry is situate, 
is competent to try the ease. As, however, it is possible to 
entertain some doubt as to whether this can he held to have 
been the real meaning of the Legislature in regard to an offence 
committed in a tdtally different court in a different province, and 
as the accused’s pleader informs me that, if I rule against 
him, his client intends to go up in revision against such order, 
I think it is advisable, in order to settle the point once and 
for all and avoid waste of time, to refer the matter to the Hon’ble 
High Court. I therefore make this reference under section 
185 of the Criminal Procedure Code to the Hon’ble High Court 
for instructions as to which court is competent to try this case. 

“ I may note that the Hon’ble High Court’s order passed in 
Civil Revision No. 12 of 1917 is not on the record and "does not 
appear to have beepi received here, and I am therefore not in a 
position to know whether the question of the jurisdiction of this 
court was discussed or determined in that order or nob.” 

Ths Government Advocate (Mr. A.E. Byves), for the Grown. 

Mr, J. AT. Bamrji, the opposite party. 

Knox, -I have read the order of the Sessions Judge of 
Agra, dated the 15th of October, 1917. That order sets out that 
the Munsif of Fatehabad in the Agra district w as of opinion that 
there was ground for inquiring into offences supposed to have 
been committed under sections 467, 471, 193, 209 and 210 of the 
Indian Penal Code. The offence under section 467 was alleged 
to have been committed -at Sirajganj in Bengal and the same 
remark applies to the other offences. The accused was qothmitted 
for trial to the Court of Session at Agra,^ the court to which 
Muasif of Fatehabad could commit the^aocused person. The 
accused pleaded that the court of the Sessfohs Judge of Agra had 
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tho provisions of section 185 of the Criminal Procedure Code 
has asked this_ Court to decide whether tho offence shall he tried t 
by that court or by some court having jurisdiction in the province 
of Bengal. The learned counsel who appears for Kliusholi Earn 
in this Court contendb that the offence was committed within 
the province of Bengal ami, as it is an offence referred to in section ^ 

195 of the Code of Criminal Procedure, it Cannot be inquired 
into except with ihe jjrevious sanction or on the complaint of the 
•court before which the offence was committed in Bengal or of 
some other court to which ^luch court is subordinate. I am unable 
to accede to this contention. Section 476 of the Code ol Criminal 
Procedure contemplates nut merely offences committed before the 
Munsif of Fatehabad but also offences brought under the notice 
of the Mun-'if in the course of a judicial proceeding. This was a 
judicial proceeding before the court of the Munsif of Fatehabad 
and the offences were brought. to the notice of the Munsif in the 
course of that proceeding. Ordinarily, the Munsil would have 
under section 476 to send the case under such circumstances for 
inquiry or trial to the nearest Magistrate of the first class. He 
certainly would have no jiirisdicLiou to send the case for inquiry 
or trial to any court within the province of Bengal, and, under 
sei'tion 478, he had jurisdiction to commit the accused to take 
his trial beforo the Court of Session, obuousiy the court of the 
Sessions Judge of Agra. 

The words ‘‘ reiorred to in sevdion 195 ” which have found a 
place in section 470 of the Code of Criminal Procedure are merely 
words descriptive ol the class of offences with which the Munsif 
can deal. They do rrot mean that section 195 governs section 
476 to any extent other than that just mentioned. 

Let the record be returned to the Sessions Judge of Agra who 
will proceed to deal with the case acoording to law. 

Meoord returned. 
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APPELLATE CRIMINAL. 


Bofo 0 MsliCf 8t Goo ge Knox 
EMPEKOK V. [lARElB * 

Act No. XLV of 18 jO (Inch'll Peml OoloJ, oaoitom iOS and 'Al—Cmninal 
niisap 7 }'‘ optichiion-"-'' i^loViibls p opo tp”“-L6ttei add osscd to one potion 
tetainecl by anoihet 

A lottos addi’cb'od lo \ J \v i . la iltd b/ a po'jLman to W.wlio was at tlio Liiao 
in a room m tho occupition oI LI W i ctUl the loiiLr, and put it on a table in the 
room and L£t it Iheiu IX took tho h i-lei, and subs-'quenLIy attempted to fllo it 
as an exhibit attached to au < fhdavit mule by him ui a ^uit for judicial 
separation bet^^e-n W and h 3 wi! , 101 the purpoac, as he afti-rwards stited, 
“of strengthening Mrs. W’scas^and of impro\mg his own position.” The 
Couit, ho wo\ol, lefubotl to k oau'c tlae letter Hold that in the circumstaiiceB 
H could not be convicted of dishomst niHappiopuation ol p'opoity ivith respect 
to hib Ectantiou of tlielettoi. Qnat. 6 whethoi the Liter could be legaidedas 
“movable property ” withm tho moaning of hcction 22 of tho Indian Poadl 
Code. 

The facts oi this caoO woio briefly as follows :~ 

The appollaiiL Hairi. uns a guest lu the house of 0110 
WilliamsoiL One day when Williamson was talking to Harris in 
the room occupied by the latter a letter was handed to him by a 
postman. This letter Williamson road, and then apparently 
left it on the table in Uarrhd room. What happened after is not 
quite clear, but subsequently Hams had uoeasion to file an 
affidavit in a suit for judirial ‘•epiuatioii between Williainsun and 
his wife. To this ailidavit Ilarri'D attempted to append the letter 
in question as au exhibit, but the court refused to accept it. 
According to Harris’ account, his object m toridiiig tlio letter was 
“to strengthem Mrs. Willumsun's case and to improve his 
own position.” In lespect of his retention of this letter a case 
was instituted against Harris under section 403 of the Indian 
Penal Code, and he was convicted and sentenced. He thereupon 
appealed to the High Court. 

Babu Satyci Ghandra Muherji, for the appellant. 

Mr, X, Ji, Samrji, (for Government Pleader) for the Grown. 
Knox, J.—Harris has been convicted under section 408 of 
the Indian Penal Code of criminal misappropriation of property. 
The judgement under which he has been convicted says that the 
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of tli6 envelope into a waste paper basket and picked up or carried 
away by another person would be property within the meaning 
of that Code. To throw more light on this it is well to look to 
the actual terms used by Hanis in this connection. If Hairis 
is to be convicted on his own statement, that statement must be 
taken as a whole and with its natural meaning. Harris says 
that Williamson read the letter and placed it on Harris 
table, that Williamson was drunk at the time and after an 
interval left the letter on the table and that Hanis felt justified 
in his own interest as also in the interests of Mrs. \\ illiamson to 
attach it to his (Harris’) affidavit so as to strengthen her case, and 
wvpTOW his own position, whatever these last words may amount 
to. I have already said that I have considerable doubt as to 
whether a letter of this kind and under these circumstances comes 
within the [meaning of “movable property” as used in the 
Indian Penal Code. Assuming for the moment that it does, the 
next point which is to bo considered is whether the evidence 
has established that Harris dishonestly misappropriated or 
converted to his own use this letter. Proof of dishonest misappro- 
priation or conversion to the use of the accused is as essential 
an ingredient as any other ingredient for an offence under section 
403 of the Indian Penal Code. I have heard Harris, who 
conducted his wn case, and also the learned Government Pleader. 
I have also considered the evidence on the record. I have not 
to consider whether Harris converted the letter to the use of 
Mrs. Williamson. It must be a conversion to his own use, and 
the only evidence which bears on this rests upon the words used 
by Harris “ I attached the letter to my affidavit so as to improve 
my own position,” Had this been explained by Harris elsewhere 
in his statement, or had there been any evidence on the record 
explaining these words, the matter might have been different, 
I hold that these words standing by themselves are not sufficient 
to establish a conversion of the letter to the use of Hatris, ^ 

It may.^e necessary to add something as regat^S dishonest 
misappropriation. With reference to this it k necessary to 
c6hiid^ whether it has bben established that wrongful gain or 
‘ wrongful loss was intehd0<l bo caused. W^h regard to 
wron|M it a|pe^« definitioh gitlh in 
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when^H I ‘im nnable to hold that 

loalT"''’ 1 ,“'’ to cause 

It would be etielchmg the definition of 

le iis ifou ! ® to It™ 

modiiced “d Ity keeping it afterwards until he 

P odiic d It in a court at Baicilly, was causing wrongful loss 
ui bin the moaning of section 23 I hold it to be no part of my 
judgemont that I should go, as the court below did, into thl 
oial aspect of this case I have only to consuloi whelhei the 

against him by the evidence. Holding that it is not I sot aside 

the conviotion uid sentenoo passed .by the City llagistrato of 

Lucknow, and diicot that the fine or any pirl thereof, ff lellized 
be rctiunod to Harris. leaiizea, 


Convktion set aside. 


APPBLLATJi CIVIL. 


Wa c ,S„ a,.,v Knyu, Cku, an I auU„c S„ Ramaia 

CJia)a7i Lanu p. 

isHBO PRASAD SINGH (Jubglmeki dibtor) b PRLMNA EUNWAR 
(DECREK-IIOLDma) “*■ 

Cxnl Fiooeclute Coda (1908), !,ection 104 <, d&i XXt , / nn v 

rr.TTT 7. 1 1 J I ’ 00 and 22, aider 

” ~-AMl,ca„an to 

TJaSor ordsE SXI, lute 00 , ot Ibo Cods of Civil Piooodmo icns 
toon nay be mod. to eot aside a sale hold m exoentoofi I a 
ground, amongst otters ol fraud in ti, 1 1 ^ ^ fleoree, upon tto 

au^if tins application is refused under T2 T T"" 

XLIII, lule 1 clause fii Bnf J3 ’ 11. appeal lies under order 

appellate oout, orde. of the 

The facts, so far as they aie material foi the pm pose of 

this repoifc, wore Rs follows • n^iin « t , P^iposeoi 
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brought half of the mortgaged property to sale and puichased it 
herself. The present appellant, alleging fraud in the publica- 
tion and conduct of the sale, applied under order XXI, lule 90, 
of the Code of Civil Pi’ocedure to have the sale set aside. The 
firsu couit granted the application. On appeal by the deciee- 
holdei, the Distnct Judge revei&ed the Munsifs oidei and 
dismissed the application. Against this ordei of the Distiict 
Judge, the judgement debtoi filed the piesent appeal in the 
High Court ind headed it as a “ Bhist Appeal from Oid( i.” 

Balm Kamala Kantj, Varrna, foi Hie le'^pondciit, took a 
prelmimaiy objection to the ! eaiing of the appeal — ■ 

No appeal lies fiom an oidei passed m appeal, setting aside 
or refusing to set aside a sale, on an application under order 
XXI, rule 90, of the present Code of Civil Procedme an appeal 
against oideis pa&sod on such applications is allowed, as an 
appeal fiom an oidei, by clause (j) of older XLIII, iiile 1, which 
IS governed by section 104, subsection (1), cliuse (%). Sub- 
sectioi(2)of section 104, piolnbits any second appeal. There 
having already been one appeal in this case, the piesent appeal 
does not he. 

The wolds “oifiaud” did not occni m the coi responding 
section 311 of the old Code. So, undci that Cude, it was held 
that applications ao set a icle a sale, when they based on the 
ground of " fiaiid, ” c line undei sec non 241 (uou section 47), 
and as aecoiding to section 2 of the Code the doleiminition of 
any question within section 241 amounted to a decree, as it 
does even' now, a second appml lay. The objooi and effect of 
adding the woicls “ oi fraud ’’ to lule 90 of oidei XXI of the 
present Code are to uake applieitions for setting aside a sale 
based on “ fraud” out of the puiview of the inesent section 47 
and to bring such applications also within iiilc 90 of order 
XXI. That being so, no second appeal lies, 

Pandit ITma Shankar Baypa%, foi the appellant, submitted 
that in, this particulai instance the new Code of Civil Procedure 
had not e Sooted any change in the law and referred, to cases 
decided when the former Code of Civil Proceduire was in force in 
whieh it was held that a second appeal lay iui oases of the nature 
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Babu Kamala Kanta Fames, was not called upon to 
~ reply. 

Richards, OJ., Banerji, J.:-^A preliminary objection has 
been taken to the healing of this appeal on the ground that an 
appeal does not lie. The facts are these, The property of the 
appellant, who was judgement-debtor to a decree, was sold by 
auction. He made an application under order XXI, rule 90 to 
have the sale set aside on the ground of irregularity and fraud 
m the publication and conduct of the sale. His application was 
allowed by the court of first instance; but on appeal to the 
lower appellate court that court allowed the appeal and dismissed 
the application. From the order of the appellate court the 
present appeal has been filed. Section 104 of the Code of Civil 
Procedure, sub-section (2), provides that no appeal shall lie from 
any older passed m appeal under the section. Cfause (^) of 
sub-section (1) provides that an appeal shall lie from an order 
made under rules from which an appeal is expressly allowed by 
the rules Order XLIII, rule (1), clause (j), expressly provides an 
appeal from an order under rule 92 of order XXI, That rule 
refers to an order confirming or setting aside a sale. The order 
passed m this case was an older refusing to set aside a sale. 
Iherefoie an appeal lay to the court below under older XLII 
l ule 1, clause 0; but, having regard to the proyisions of section 
, sub-section (2), no further appeal from the order of the 
appellate court lies to this Court. The present appeal is conse- 
qnentlynot mamtainable. The learned vakil for L appaZt 

TO. held that an order made upon an application to set aside 

the Code, and therefore a second appeal lay. But the present 
Code has made an important alteration in this respect and it 
provides m order XXI, rule 90, that an application may be m!i 

therefore an application maybe made on the ground of fraud 

^eford SZ.anappeallies 

dauseO’); bit no second appeal is 
Slltrtv^ |>ani the order passed by the appellate oourr We 
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accordingly allow the preliminaiy objection and dismiss the 
appeal with costs. 

Appeal dismissed 
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Befo e Si Ueniy Eiokaids, Knight, Chief Justice, and Justice Si) 
Piamada Cha) an Banerji. 

AMTUL HABIB (DaOHEB-HoriDEB) v MUHAMMAD YUSUP 
(JODarMENT-DEBTOR) * 

Civil Piooedwe Code (1908), o>dei XXIV, lules 1, 2 and S-^Ececuhon of 
dec) ee— Payment ofigai t of deoietal amount into coiv t-^Effeot of payment 
as fegatds running of mtei est on the decree. 

Where money is paid into comt by the judgement-debtor in satisfaction of 
a decree, inteiest on the decree will cease from the date of payment in piopoi- 
tion to the amount paid, although such amount may not in fact be the whole 
amount due under the deoiee. 

The facts of this case were as follows : — 

A decree was obtained for dower for a snm of Rs. 6,000 with 
interest and costs, to be recovered from the estate of the plaintiff’s 
deceased husband ^in the hands of the heirs. The decree holder 
sought to execute her decree and was met vtith an objection that 
she herself being o*ne of the heirs and entitled to one-fourth of the 
estate, the decree could only he executed for three-fourths of the 
amount. When making this objection the judgement-debtors 
deposited three-fourths of the amount of the decree, piincipal, 
interest and costs. This objection Was allowed in the couit of first 
instance. There was an appeal to the District Judge, who held 
that the decree being for Rs. 5,000, it must be executed for that 
amount. The High Court uphefd this ruling. The execution pro- 
ceedings then continued ; but the decree-holder claimed interest on 
the full amount of the decree up to the 14)th of August, 1915, that 
is, until three months after the decision of the High Court. The 
judgement-debtors claimed that interest should not be charged 
save on the difference between the amount which they had depo- 
sited in court and the full amount of the decree, that is to say, 
that they should be relieved from paying interest on so much as 
they had deposited from the date of the deposit. This conteAtiefl 
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* Seoond Appeal Ho, 1483 of 1910, ftom a deoras of 3*. H Oamiag, DiiifrJct 
fudgo of Saliaraaiptir, dated tbe 16tb of Akgust, 1916, a decree of 
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found favour with both the courts beJow. The decree-holder 
appealed to the High Court. 

Mr. M. L. Agarwala (with whom Mr. S. M. Yimif Easar) 
for the appellant. 

Mr. Nihal Ohand, for the respondent, 

Biohaeds, 0. J., and Banerji, J. : -This is an aj^peal arising 
out of execution pioceedings. A decree was oblainod for dower for a 
sum of Es. 5,000 with interest and costs, to bo rocoYered from the 
estate of the plaintiff’s deceased husband in the hands of the heirs. 
The decree-holder sought to execute her decree and uas met with 
an objection tl:at she hers,olf being one of the Ik iis and entitled 
to one-fourth of the estat", the decree could only be executed for 
three-iourths of the amount. When making this objection the 
judgement- debtors deposited threu-fou) tln^ of the amount of the 
decree, piincipxl, interest and costs This objection was allowed 
in the eouit of first instance. There w.u an appeal to the District 
Judge, who held that the decree being for Bs. 5,000, it must 
executed for thit amount Tho High Court uphold this ruling. 
The exeaition proceedings then continued; but the deoree-holdm- 
claimed interest on the full ainonni of the docroe up to tho 14th 
of Aug list, 1915, that is, until three months after the decision of 
the High Court. The iu.lgcmenhdcBlo. cBimod that tCert 
ahon <1 not bo charged save on the diff nneo b ■ tween the amonnt 
wliiohtlioyliaddepositod in conrl .mil the fnH amount of the 
deereo.thatiatosty, tint they should be relieved from payinB 
inlercal on so muon .aa they had tlepodted from tho date of the 

deposit. This contention found favour with both tho courts 
below. Tho doeree-hglder com s hero in second appeal. The 
ma tor i?, not altogether free from difficulty. Order XXIV 
rules (1), (2) and (3), provide that in th' ease of a suit the dofen- 
Clay my pay into court such sum of money as he considers as 
ytofaclion m full of the claim. Noti k - of the deposit is given 
to the plamtift. who is entitled to draw the money out, whothL he 
takes It in full discharge or not, and no intere.t i, allowed to tho 
plmntifif upon the amount of the deposit. There is no eorrespon- 

the same thing should not happen in execution 


proceedings as in the case of suits. In the present case the plaintiff 

had admittedly a decree which could be executed for at least the 

sum which had been deposited by the judgement-debtors. We ” t). 
think that there can be very little doubt that if the decree-holder 
had asked the court executing the decree, and in which the money 
had been deposited, to pay out this money, at the same time 
stating that the taking of the miney out was without prejudice 
to the questions raised by the pending appeal, the court would 
have allowed the decree-hold tr to withdraw the money, just as the 
court would have allowed a plaintiff in a suit to withdraw money 
deposited by the defendant, although the plaintiff does not take 
it in full discharge. We are borne out m this view by a circums- 
tance which happened in this very case. After the money had 
been deposited a third party w'ho had a decree against the decree- 
holder attached a portion of the money which had been deposited in 
court and the sum was paid out without objection. To hold that 
the court is not entitled to pny money out to a decree-holder in 
part discharge of his claim in a case like the present would mean 
that the money deposited should lie in court of no use to either 
party, while all the time interest would be running up against 
the judgement-debtor in the event of the court deciding that there 
was a greater liability on foot of the decree. Even the decree- 
holder would not profit, because, if the case was eventually deci- 
ded against Mm, he would not have had the benefit of the money 
which had been deposited by the judgement-debtor. We think 
that in this case we ought to apply the analogy of the rules whiqh 
relate to payment into court of money by the defendant in a suit^ 
and that in this view the decisions of the courts below were 
correct and should be affirmed. 

We accordingly dismiss the appeal with costs in all courts. 

Appeal dismissed. 
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Before Sir George Knox, Acting Chief Justice, Mr. Justice Muhammad Eafiq 
and Mr . Justice Eiggoti, 

STAMP EEPEH'ENCE BY THE BOARD OF REVENUE » 

Act No. II of 1899 (Indian Stamp Act), sections 40 and 67 -.Instrument ceriifiei 
hy ColUptor^ to have heen duty stamped^ Be ferenoe hy Chief Controlling Bevenu. 
Autho,%ty to High Court questioning oorrectn 
Jurisdiction. 

that if . a Collector has taken action *Under 
(5) of the Indian Stamp Act, 
and the penalty imposed, 
instrument before him is d' 
the jurisdiotiGn of the Ohi( 

High Court, under section 57 of the Act, the ques 
is in fact sufficiently ^stamped or not is ousted, 
section 67 ( 1 ) followed. 

_ This was a reference made under section 67 of the Indian 

Stamp Act 1889, by the Chief Controlling Revenue Authority 

for the United Provinoes. The facts of the case appear fully from 
the following statement made by the Board of Revenue. 

ni "/in “iireoted to refer the following case under section 37 
( ) ot the btamp Act, for the decision of the Hon’ble Hi^h Court 

The me came to the notice of the Board while somtinising the 

monthly statement of oases of the infringement of the stamp law 

m Agra submitted by the Collector under Rule 204 of the Stamn 
Manual. . p 

" (2) On the I3th of January. 1914, one Kiiub Chand and his 

Trs”^ ™ ■ • ■ “ of one Shankar Lai 

_r Rs. .0,500 on a stamp of Rs. 205 mortgaging their proprietary 

rightsin land together with their mortgagee rights in certain other 
^ovable property secured by a mortgage deed, dated the 1st of ' 

Prmd,^° ' ^ one Qanga 

“ (3) On the 16th of February, 1916, Khub Chand and others 

L J, for Rs. 17,000 out of the mortgage debt of Rs. 20,500 the 
remaning property being left hypotheotaed with the mortgagee 
— of mortgage mon ey, namely Rs. 5,500and the 

• Stamp Bcleisroe in Civil MaeellsnecuTlr'i'Eo rf isi,'" 


section 40, sub«seotion (l) 
1899, and, having received the deficient duty 
has certified under Buh-seotion (i) (a) that the 
of sub-section (2) is that 
Authority to refer to the 
i whether such instrument 
ferenee under Stamp Act, 
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interest on that sum . , . Tins deed was executed on a stamp paper 


of Re. l only. 

“ (4) On the 2nd of April, 1916, another sale deed t . , being 
virtually in lieu of the former, was executed by the said vendors 
in fovour of the same vendee in respect of the same property which 
had been sold by means of the sale deed, dated the 16 th of Feb- 
ruary, 1916, for the same amount of consideration, viz, Rs, 17,000 
and on the same terms, the only 'difference being that the. sale 
of a house worth about Rs. 300, which house was mentioned only 
casually at the end of the body of the previous sale- deed, was in 
the new sale deed effected by means of express provisions made 
in the body of the deed itself. This second sale deed was also 
executed oh a stamp of Ee. 1 only. It was impounded by the 
Sub-Registrar of Agra and sent to the Collector of the district 


under section [80 (2) of the Stamp Act. 


Duty on Es. 17,000 ji/itts Es. 300 on account 
of tie house, or Ks. 17,300 under art. 23, 
schedule 1 .. .. .. 

Minus . 

Duty on Bs. 17,000 representing the pro- 
portionate amount of the mortgage money in 
respect of the Vv'hole of which stamp duty has 
already been paid under article 23, schedule 1, 
read with section 24 of the Act 

Net duty ■ .. . . 

Duty paid . . . . 


Es. 

175 


170 


Balance due 


The Collector held 
that the sale-deed 
was not sufficient- 
ly stamped and 
that the deficient 
stamp duty pay- 
able amouated to 
. Rs. 4 as noted on 
the margin. He 
‘ levied this defici- 
ent duty and 
penalty of Rs. 5 under section 40 (1) (6) of the Act. 

“ (5) In the first place no additional duty would appear to be 
due on account of the house worth Rs. 300, as its value is clearly 
included in the sale price of Rs, 17,000. The main question, how 
ever, is whether the Collector was right in holding that because 
the property sold (except the house) formed a part of the property 
previously mortgaged by the vendor to the vendee and on which 
duty had been paid already, the mortgagee was entitled to deduct 
from the duty payable on the sale-deed the amount of duty paid 
in respect of the mortgage under section 24 of the Stamp Act. It 
will be observed that only a portion and not the whole of the pro- 
perty mortgaged under the deed of the ISth of January, 1914, was 
transferred to the mortgagee, an^it would appear therefore that 
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the full clutyofKs. 170 in respect of Ks 17,000 was payable on 

the sale deed (In re Nirabai, Indian Law Eeporfcs, 29 Bombay, 
203) (1). If this view is correct, the B ard aie doubtful whether 
the realization of the additional duty can be ordered by 
them now. ^ 

^ “ (6) The case is complicated and the decision of the Hon’ble 
High Courtis solicited on the following twopoinfcs. 

(i) Whether the second instiument of sale is correctly 

stamped with a duty of Rs. 5 as assessed by the Collector or 
whether it should be assessed to a duty of Rs 1 70 followiuff the 
Bombay ruling. ° 

(ii) Whether the Chief Controlling Revenue Authority has any 

powers of revision under section 56 (1) of the Act over the action 
of the Collector under seclion 40(1) (a) and (6) or over his action 
under section 40 (1) (b) either before or after ho has given a 
certificate under 42 (1). ^ 

(7) As regards the latter point attention is invited to Indian 
Law Reports, 25 Madras, 752 (2). It was held in that case that 
t le Chief Controlling Revenue Authority has no such powers 
though the learned Judges of the High Court constituting the’ 
Bench which disposed of the reference held divergent views in 
the matter. ” 

the GoTernmont Advocate (Mr. W. Wallach) for 

The first point is, what is the amount of the stamp dutv 
payable on the sale deed of the 2n(l of April, 19ie ? But for the 
proviso to the explanation to section 24 of the Stamp Act there 
could be no room for doubt that the amount of duly payab e 
would be 1_ per cent on the sale consideration. That pr^o ' 
and illustration (3) contemplate oases in which the property sold 
M Identical with that mortgaged. They are inapplicable where 
only a portion of the mortgaged property is sold ; In re Nirabai 
( ). Here, there is the further complioition that another item of 

the^rfo “^'■'““rtgaged has also been included in 

The second point that arises is whether the Board of Eevenue 
has any power li refer the matter aftir the 0 .Hector has decided 
(1) (W) I. L, B., aj Bom,, 30), ( 2 ) (1801) I. L B„ 25 Mad., 752 , 
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ife end taken action under section 40 (1) (6) of the St mip Act. 
That section occurs in Chapter IV of the Act ; and under section 
56 (1) the powers exercised by a Collector under Chapter IV 
shall in all cases be subject to the control of the Board. The 
words used are “ in all cases.” If in any case coming before 
him under section 40 the Collector feels doubt as to what the 
correct decision should be, he may refer the cise to tho Board 
under section 66 (2). If he does not feel any such doubt, he 
decides the matter himself and takes what he thinks to be the 
proper action. To hold that in the latter event the Board can- 
not , when the case comes to its notice, revibe the action of the 
Collector would be to nullify the ‘ control ’ oonferied on the Board 
by sef’tion 56 (1). Under section 57 (1) the Board is entitled to 
refer to the High Court any case which has either been referred 
to the Board under section 56(2! or has “ otherwise ” i,e., in any 
way, come to its notice, Further, section 40 (2) interposes no 
difficulty in this case ; sub-section (2) refers only to ceitificates 
endorsed under clause (a) of sub-section (I) of section 40. Here 
the action was taken under clause (6| of that sub-section and the 
certificate could only be under section 42 (1). Certificates endors- 
ed under the last mentioned section are not mentioned in section 
40 (2). The ease of Eeferenoe under Slamp Act, section 57(1), 
was one under section 40 (1) {a), and it was pointed out that 
in case of a certificate under section 42 (1) the Board has 
the power to revise ; vide page 766. It is for this Court to 
express an opinion as to what would be the correct stamp duty ; 
It would then be for the Board to take any action in the 
matter that it might think fit. The question whether the 
Board can now take any steps to overrule the Collector's 
decision and levy any additional duty does not call for a 
determination by this Court, 

The Hon’ble Munshi Narayan Prasad AsMhana, for Khub 
Ohand 

The present reference by the Board is tdtra. 

no case pending before tbe Collector or the iBoarc], ^ 

“•case” in section 57 is to be interpreted as meaning *a, pen^iiiig 
case ana not a case which has been decided Iw thh Colllctof and In 
which a oexHficat^as lieeii eaidb^M %Mm, \ fb!y on the oa|es 
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^ of E«/«j-eno« under Stamp Act, 8eotion57 (1) d,ad Reference under 
Stamp Aet, eeetionbl, (2). Bhashtam Ayyangak, J,, at pages 
758, et ieqq of the repoi t has, aftei an exhaustive treatment of the 
snbjeot, shown that the Legislatuie did not intend to empower the 
Board of Eevenue to revise the action oi a Collector who has given 
a oertiHoate under section 40 (1) (a) oi section 42 (1), and that 
the right construction to be placed upon action 56 is that the 
Board cm control the powers of the Collector exerciseable under 
those provisions only before such powers have been actually 
exercised. Once they are actually exercised, the matter becomes 
final and there IS no longer any “case" which may be referred 
under section 57. The power conferred on the Board by section 
56 IS that of ■■ control '• which implies a thing being done or to be 
done and not that which has already been done. The of 

the word “control” given in Stioud’s Judicial Dictionary, 2nd 
latidn, page 397, and the cases cited therein show that the appli. 

cation of the word IS confined to proceedings so long as they are 

actually gomg on The word signifies administrative ooLrol 
rather than judicial control Section 59 (2) also shows that the 
referent under section 57 contemplates that theie is aoase to be 
disposed of, i e., a pending case. Section 42 (2) shows that tho 

thflu sub-section (1) finally disposes of 

he matter. In cases under the Stamp Act the Collector acts as 
the agent of the aovernment for the purpose of deciding upon 

and levying the correct amount of duty He holds an exacHy 

analogous potion under the Land Acquisition Act. Under the 
lattei Act the Government cannot question the correctness of 1 

award made by the Collector, although a private party can dfsm 
Warly, under the Stamp Act there is no provisL under whilt 

te <l^estioned if the Uovernment 
thinks he has levied insufficient duty, although a nrivlte^r! 
can, under section 45, question such decisions The deri ^ ^ 

the High anrt on this relerence aeZZ 00 ^ 0 ^“ 

of duty payable would be a mere g 

Act prmdes no maohinery under which the Board oannowlevv 

wy additional duty or direct the Collector to do so nor has Z 

O&fldotor any power under the Act to fAviat, 

• ' Wiiir B csiT his own 

011 1 n. B. 85 ,51 , 3 , I. A B,, as M il., 761. 
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decision and levy more duty. On the question of what is the 
correct amount of stamp payable on the sale-deed it is submitted 
that by the sale-deed “ property subject to a mortgage has been 
transferred to the mortgagee ” and the case therefore comes 
within the proviso to section 24. The luling in I. L. R., 29 
Bom , 203, becomes unintelligible where the mortgagor sells a 
part of the mortgaged property in satisfaction of the whole mort- 
gage money or for an amount larger than the mortgage money. 
The case of Reference under the Stamp Act, (1) held that the 
inclusion in the sale deed of some property which was not inclu- 
ded in the mortgage was no bar to the operation of the provision 
to section 24. 

Mr. W. Waliach in reply 

The interpretation put upon the word “ control ” in the two 
cases cited in Stroud’s Judicial Dictionary is no guide to the inter- 
pretation to be put upon the word as it occurs in section 56 of the 
Stamp A,ct. Those oases were decided with special reference to 
the context in which the word was used in the particular and 
special Acts. “Stating a case, ’Mn sections?, means no more 
than stating a proposition which has arisen out of something 
which is already in existence. “In all cases”, in section 66, 
does not mean something like ‘4n all suits,’' but “in every ins- 
tance ” Sections 56 and 57 are independent of the subsequent 
sections and are not to be inteipreted in the light of any expres- 
sion contained in section 59. In the case in 4 Bom. L. R,, 430, 

> the whole and not a part of the mortgaged property was sold. 

Ksrox, A O.J. — This is a reference made to this Court by the 
Chief Controlling Revenue Authority. It is said to be made under 
the provisions of section 57, sub-section (1) of the Indian Stamp 
Act, 1889. It is not a case that was referred to the Chief Con- 
trolling Revenue Authority under section 56, sub-section (2), 
Therefore if it falls at all under section 57, sub-section (1), it 
must be deemed to be a case otherwise coming to the notice of 
the Chief Controlling Revenue Authority, In its order of refe- 
rence the Chief Controlling Revenue Authority ektes it as a ease 
coming to the notice of the Board while scrutinizing the monthly 
Statement of oases the infringement of the Stamp Law of Agra 

. I b.a. 480. 
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The point arises whether the record before us is the record of 
a case within the meaning of section 57, sub-section (1). The 
questions involved, so far as stamp duty is concerned, have been 

r n ("> Stamp 

tt If question was 

not sufficient^ stamped, that the deficit stamp duty payable 

amounted to & 4. This deficit duty he had levied, "gather 

(h) yr If ®w ' clause 

(6), of the Act. We understand that the deficit duty and the 

pei^Ity have both been paid. This is in aooordanee w th 

statement made by the Chief Controlling Revenue Author! 

s,fb, “O'f <l“»y stamped. Under section 40 

nb-section (2). this certificate is for the purposes of the Indian 

amp Act evidence of the matter stated therein. The 

ease before the Collector has been fully decided and there appears 
to be no room for any further disposal in aooordanee with sILon 
69, subnotion (2) of the Indian Stamp Act. Thlverv .1 
^int that m before us came before the Madras Hifh ” 

25 Mad., 752). The learned Judges before whom the refeent' 
came wore divided in their opinion. Two of the learned 7a 

arrived at the opinion that section 67 of the Indian Stamf lot 

J^gpns, 15.6 168,66. Cmw J66T6,B {66. a 0 Oatt«,^ri^“l^“ 
far “Idraaaad {»{. d,, j^^ad ,ii, 

rd.trdS-.r.‘z“-r?™'‘^^ 
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This confirms me in the view I have taken and I would return 
this reference to the Chief Controlling Revenuo Authority with 
the opiuion that the matters referred are, under the circumstances, 
not within the jurisdiction of this High Court. 

Rafiq, J —I agieo. 

PiGQOTT, J —‘I agree. 

Reference answereS accordingly. 

APPELLATE CIVIL. 

Before Ml. Justice FtggoU and Mr Justice Walsh, 

AKH RAM (Pjqantie'B') v. MITHAN LAL and another (Defendants j* 

Act No IX of 1887 {Provincial Small Cause Ooutis Act), schedule II, 
article 41 — Decree for maintenance against ih ee pe aon^, two of whom weie 
made liable only in case of default by the ih'rd — Suiito t ecover pi oporiionafe 
amount of payments made ■-‘Smt cognisable by a Court of Small Causes, 

A decree was passed against three biotheis for payment of a mamtananoe 
allowance co the widow of a fourth brother deceased. It was, however, 
provided by the decree that one of the three. Ant Ram, should alone be prim- 
arily liable for payment of the allowance, and the others only in case of default 
being made by Ant Ram. Ant Ram, having made certain payments, sued to 
recover a proportionate pait thereof fiom the other brothers. Held that tbs buit 
was not one for contribution ; but was a suit ooguizabla by a Court of Small 
Causes Manilla Ammalv. Mavula Mar aooii {!) and Bamaswami Pantulu v, 
Nai ayanamaorthy Fantulu (2) followed, Fatima ^ibi v. Mamida BiU (3) re« 
ferred to. 

Iv this case a decree was passe Tin 1910, against three brothers 
for payment of a maintenance allowance at the rate of Rs. 10 
per mensem to the widow of a fourth brother then deceased. 
But the court which passed the decree included in it an express 
direoDion that one of the brothers, Ant’ Ram, should alone be 
liable for the payment of the allowanoe, the liability of the others 
only arising in case of default being made by Ant Ram. Ant 
Earn, having paid the allowance decreed for some time, 
sued his brothers for recovery, as their proportinate shar^thereof, 
of a sum of Rs, 340 The court of first instance decreed the 
claim in full, but on appeal the amount deoreM was considerably 

. - . , ■ . ... , . . r. , 

® Second Appeal Ho. 149 of 1916, from a decree of R,0. Forbes* Subojrdihate 
Judge of Mufctra, dated the 7th of Dacomber, 10l5i A^aorsdof 

Qauri Hrakad, Muaslf of Mahabau, dated the ^ftb of JauuaryffCflS* 

( 1 > ( 1906 ) l.|j R„ 30 Mad., m ii) (1906) fkMJki'4 480. 
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leduced Ant Ram thereupon appealed to the High Oourfc. When 

t e appeal came on for hearing a preliminary objection was 

by a Court 

01 bmall Causes and therefore no second appeal lay. 

The Hon’ble Munshi Narayan Prasad AsUhana, for the 
appellant. 

Mr. M. L. Agarwala, for the lespondents, 

PioWtt and Walsh, JJ. :_tM 8 is a second appeal by a 
plaintiff, whose suit to recover from the two defendants, his own 
brothers, a sum amounting to Ks, 34,0, aftei having been decreed 
by the court of first instance, has been decreed in part only by 
the ower appellate court. The sum covered by this appeal is 

. . Onl>elialf of the defendants respondents aprelimininary 

objection was raised to the efiect that the cognizance of this ■appeal 
IS barred by section 102 of the Code of Civil Procedure. We 
have to determine whether the suit brought by the plaintiff, Ant 
^ was or was not one of a nature cognizable by a Court of 
Smll Causes. It was a simple claim for money to an amonnt 

falling short of Rs. 600, and therefore fell within the cognizahoo 

ofaoourtof Small Causes, unless excluded by some article in 

tte second schedule of the Provincial Small Cause Courts Act 

No. IX of 1887. There is reallv otia off'irti i i ’ 

I,* b. XT one article alone (article 41) 

about which there can be any substantial argnm^t Some 
thing has been said about articles 88 and 40, b!t they are so 
oWrly inapplicable that we need not mention them further. On 

ehalfofthe appellant it is contended that the suit in Question 
was a suit for contribution and that it was brought by limself 

Str.,* tr.'tr'/”’"*' " • p*™ 2 

nf„rt, I- ^ ^ “-siarer, or in the alternative 

^de by him as a manager of joint properly on account of tL 
said property. As a matter of fact the question rais^bf tl' 
preliminary objertlon is one which we should hare to oonsiL k 

liiteln A f be® one of 

I mitataon, and inorder to determine the question of limitlj" 

determiue the nature of the suit 

teattgit. Wehave come to the conclusion tbarth r 
objection Mast ptarail «» th= ‘bat the preliminary 

prarail, as the suit in question is not a suit for 
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ooatribution at all within meaning of article 41 aforesaid and can- 
not be held to be concerned with joint property within the mean- 
ing of that article. The somewhat peculiar circumstances out of 
which the litigation arises need not be gone into at length. The 
essential point is that a decree was passed on the 15th of Feb- 
ruaryj 1910, against all the three brothers who wore parties to 
the present suit in favour of Musammat Basanti, the widow of 
of a previously deceased brother. The object of that decree 
was to secure to this lady maintenance at the rate [of Rs. 10 per 
mensem chargeable on the whole of the property which had 
belonged to the father of the three defendants. In consequence, 
however, of certain antecedent circumstances which need not be 
gone into, the court thought fit to include in its^ decree an express 
direction that the present plaintifi, Ant Ram, should alone be 
liable for the payment of the money. The consequence of this is 
that the liability of the property, and therefore the liability of 
the remaining defendants, could not come into existence except in 
the event of failure on the part of Ant Ram to comply with the 
terms of the decree. We do not think there is any getting away 
from the fact that, at the time when he made the payments which 
formed the basis of his cause of action, Ant Ram alone was liable 
to make them under the terms of the decree. No doubt, under 
the peculiar circumstances, the fact of his making these payments 
gave rise to an equity in his favour as against his two brothers, 
and this equity has been recognized by the decree passed 
in the courts below. The fact remains nevertheless that the 
suit as brought cannot be treated as one for contribution, and 
therefore was not excluded from the oogizance of a Court of 
Small Causes, For authorities on this point it is sufficient to 
refar to two judgements of the Madras High Court, Mavvila 
Ammal v. Mm^la MaraGoir (1) and Eamaswami Pantulu 
V, N^amyanamoorthy Pantulu (2). We were referred in 
argument on the other side to a case of this Court Fatima Bihi 
V. JSamida Bihi (3) ; but that case is fully reooncileabib with 
the Madras authorities^ and indeed proceeds on the same prinei- 
lea of law. What the learned Judge of^ thle who decided 
tU 80 8X2. (2) f|903) U UJaJ., 480. 

*■ ~ 
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that case laid ^stress upon was that the liability which the 
plaintiff had satifthed was a joint liability as between himself 
and the defendants at the moment when the payment was mede 
moreover, a liability attaching to a joint tenancy and therefore 
attaching to property jointly held by the parties to the suit. It 
was therefore a suit for contribution in the full sense of the word. 
We hold accordingly that no se-ond appeal lies in this case* 
and we dismiss this petition of appeal accordingly with costs. 

Walsh, J.^ I entirely agree. One thing is quite clenr that 
it is only suits for contribution of a peculiar and special character 
which are mclndtd in this exemption If what is ordinarily 
known as a suit for contribution was intended to be exempted 
nothing would have been easier than to say so. I think it must 
be taken that a lUigant who wants to bring himself within article 
must clearly establish that his suit in every respect complies 
vitb the very precise definition. ^ 

Appeal diamiased. 

BBVISIONAL OBIMINAIj. 

Bafore Justice Sir Pmmada OJtaran Banerji. 

EMPEROB V LIAQAIJ, HUSAIN and othebh • 

OrmM Pryiur, 0^ 303 a,rf 
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comptaatwMmadoliaB never been Mllod on to appear thSTotiM 
oausfi should be give a to suciL person. Angan v 
Pas, followed ^ 

In t^ case a complaint was made by one Qane-a Hah«i 
against Liaqat Husain and others charging them with nff 
uade. oectiona 342. 323 aud 454 of theUaX^Cod A! 
magistrate before whom the comT) 1 ^ 1 ^n^ t * 

the complainant and ordered an inquiry uirr ^ 
the Code of Criminal P «nder section ^02 of 

4- — aal Procedure by a magistrate of the third 
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class. A report was made by that magistrate, and as a result 
of that report the complaint was dismissed under section 203 of 
the Code without issuing any notice to the peisons against whom 
the complaint was made. Upon application made to the f'essions 
Judge, he set aside the order ol dismissal and directed that the 
case should be tiicd by another migistrate Beloie making 
his order the Sessions Judge did not issue notice to the accused 
persons to show cause why the order ol dismissal should not be 
set aside, Upon the giound ul suoh omission the accused 
peisons applied in re visum to the High Court to have the 
Sessions Judge’s older set aside. 

Mr. 0. Dillon and 0. Moss Alston^ for the applicants, 

Mr. £r P. Boys, Mr G. W, Dillon and Mr. J M Banerji, for 
the opposite party . 

Banerji, J — The applicants in this case ’sere charged under 
sections 342, 323 and 454 of the Indian Penal Code by one Ganga 
Sahai who filed a petition of complaint in the court of a magis- 
trate of the first class. The magistiate apparently after examin- 
ing the complainant ordered an inquiry under section 202 of the 
Criminal Procedure Code by a magistrate of the third class. A 
report was made by that magistrate and as a result of that 
report the complaint was dismissed under section 203 without 
issuing any notice to the persons against whom the complaint was 
made. Upon application made to the learned Sessions Judge, 
he set aside the older of dismissal and directed that the case 
should be tried by another magistrate. Before making his order 
he did not issue notice to the accused persons to show cause why 
the order of dismissal should not be set aside. On the strength 
of this omission the present application for revision has been 
made and the only contention put forward on behalf of the 
applicants is that the court ought to have issued notice to them, 
and for not having done so its order ought to be set aside* It 
is conceded that the order of the learned Sessions Judge is not 
illegal by reason of his omission to issue notice, but 
that as the order was to the prejudice of the applieant^r tmtiou 
ought to have been issued. No dCuTit it has h@®i held In tbii 
Court that when an order, is made to the' prajw^ Of an accused 
person, it is desirable that he should afforded an opportnni^ 
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of stowmg cause agaiust the making of the order, but this rule 
has been held to hare certain limitations. Where the accused 
person was not called upon to appear in the court below in the 
hrst instance and where an order was only made under section 
^03, the issue of a notice was unnecessary. This was held 
by Mr. Justice Ttoball in A-ngan y. Ram Pirbhan (1). 
The learned Judge observed In my opinion a notice to a 
person against whom a complaint is made is quite unnecessary 
w lere It is sought to set aside the summary order in a proceeding 

to which he was actually no party,” and he held that the cases 

in which a notice was necessary before an order could be made 
to the prejudice of an accused person were cases in which 
after an accused person was tried and discharged a further 
inquiry was ordered behind his back and without notice to him 
A similar view was held in the Calcutta High Court by certain 

■ A ? A judgement Mr Justice 

NSBP observed A notice certainly would not be necessary 

before an order to set aside an order of dismissal under section 
203 could be passed, since that order was not passed with 
a notice to the accused person or in his presence and therefore is 
probably unknown to him.” The learLd CaiitP Ju 

ri“r from hTl 

ntips, from which I see no reason to differ, I do not think that 
the application IS sustainable and that notice was necessary I 

Application rejected. 

Before Justice Sir Geo) ge Knox, 

Z TTv 1 p 

Miction,, 

A Magistrate of the first Class ^ wKit. 

i ^ I I j 1 * Criminal Refe^nce, No. 1014 of ifi?' 

^ ^ I* 1. A B., 85 in,, 78. (S) (1887) 1. E, B., 16 Cfc , 
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Court with a recommendation that the order shonld he set aside —Held that the 
order haying been passed by a Magistrate subordinate to the District Magis- 
trate, the record should, under section 12§ of the Code of Oiminal Riocedure, 
have been laid before the District Magistrate to deal with the matter. 

Where a Code gives a particular court jurisdiction to act in certain matters, 
it IS that court which should be applied to and not +he High Court Banarsi 
Das V Bartab Singh (IJ referred to. 

This was a reference made by the Sessions Judge *of Bareilly 
in the following circumstances. Three persons were ordered by 
a magistrate of the first class under ections 107 et seqq of the 
Code of Criminal Procedure to give secuiity for keeping the 
peace. Against this order the persons affected thereby applied 
in revision to the Sessions Judge. The Sessions Judge went 
into the reasons given by the magistrate for passing his order 
and came to the conclusion that the applicants should not have 
been bound over, and that the order of the magistrate ought 
to be set aside. He accordingly sent the record to the High 
Court with a recommendation that the order should be so dealt 
with. 

The parties were not represented 

Knox, J.— A magistrate of the first class in Bareilly ordered 
three persons to execute a bond for keeping the peace. The 
persons so bound applied to the Sessions Judge for a levision of 
this order. The learned Sessions Judge went into the reasons set 
out by the magistrate for passing his order and came to the con- 
clusion that the applicants shonld not have been bound over, and 
that the order binding them over should be set aside. He consi- 
dered that under the ruling Banarsi Das v. Partah Singli (X), 
this could only be done by leferenoe to this Court. He has accor- 
dingly sent the case up with a recommendation that the order be 
set aside. The case beforejme, however, differs from the ease of 
Banard Das v. Partah Singh (1). In thia^last ease the Dis- 
trict Magistrate had treated it as though it were an appeal and 
had cancelled the order of the lower court. It was held that the 
order of the District Magistrate was void as an order * passed 
withodt jurisdiction. There is no "sigajhoweverj, that tlie ease 
before me is a case of an appeal from an orfier eff the magistrate 
of the first class. It appears to me that the Distriet Magistrate 
' (%) (1912^ Ii. B.* 8# AM., lOS. 
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has power at any time for sufficient reasons to be recorded in 
writing to cancel any bond for keeping the peace provided that 
the bond be ono given in obedience to an order of a court in his 
district not superior to his court. In the present case the magis- 
taate who passed the oider was a magistrate subordinate to the 
District Magistrate, and I agree entirely with what was said in 
the concluding sentence of this Court’s judgment in Bcmarsi Das 
V Partab Singh (1), thus far, namely The matter is one con- 
cerning the peace of the district, and I think it advisable in the 
circumstances of the case that the recoid should be placed before 
the present District Magistrate so that he may examine it himself 
and see whether or not it is any longer necessary to keep the 
opposite party under his bond.” I see nothing in the words con- 
tained in section 125 of the Code of Criminal Procedure to pre- 
vent the District Magistrate from cancelling the bond for reasons 
other than that the persons bound over can be released without 
hazard to the community or any other person. Where a Code 
gives a particular court jurisdiction to act. it has been held by 

this Court on several occasions that it is that court which should 
be applied to and not this Court, I decline to interfere, but 
direct that the record belaid before the District Magistrate in 
order that he may, if he thinks ht, deal with it under section 125 
of the Code of Ciiminal Procedure. 

Order upheld. 
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Before Mr Justice Muhammad Eafig_. 

jt.f w KUNJAL (Defbndaki). • 

A iro XX 0/1887 {Provincial Small Cause Courts Act), Schedule XI, Article 
n~~8mt for mesne profits of a grove^Jmisdiction, 

tkat a Buit for recovery of mesne profits of a grove from wkich tire 
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land by the defendant, who had wiongfully taken posse'=!sion 
of it and cultivated it. The Judge returned the plaint for 
presentation to the proper eourl holding that the ca^e fell 
within article 31 of the second schedule of the Provincial Small 
Cause Courts Act, The plaintiff applied to the High Court in 
revision. 

Munshi Purushntam Daa Tandon, for the applicant, conten- 
ded that the suit was cognizable by the Small Cause Court, The 
case is on all fours with the case of Kunjo Behary Bivgli v, 
MadJmh Ghundra Ghose (1) in which it was set out in the plaint 
that the' defendant had dispossessed the plaintiff and it was agu.inst 
the defendant in possession that mesne proffts were claimed. 
This ease has been consistently followed by later Calcutta cases, 
A suit to recover damages on account of the wrongful eviction 
of the plaintiff from immovable property is nob a suit falling 
within article 31 of the second schedule of Act IX of 1887, 
though the profits of the property may bo the measure of the 
damages claimed ; Prasadi Lai v. Imdad Phisen (2). This is a 
Division Bench ruling of this Court and foliov s the Calcutta Full 
Bench case. A later ruling of our Court is certainly agAnst 
my contention, but in that case it does not appear that cither of 
the two eases cited above wore cited. Moreover^ it is a single 
Judge case ; Bheo Bodh v. Surjan (3). 

Munshi Mangal Prasad Bhargava, for the respondent, was 
not called upon. 

Muhammad Eafiq, J. : — This is an application in revision from 
the order of the Sioall Cause Court at Fatehpur returning the 
plaint to be presented to the proper court. It appears that the 
plaintiff applicant sued to recover mesne profits of a grove from 
which he said he had been wrongfully kept out of possession for 
three years by the opposite party. The learned Judge considered 
that the claim of the applicant fell under article 31, schedule II, 
of the Small Cause Courts Act, and was not therefore cognizable 
by him, He accordingly returned the plaint for presentation to 
the proper court. He is supported in the view of the faw he has 
^ taken by a case Vf this Court JBodh y, 0itT^a<n (8), 

( 1 ) (1896) I. L. B., as Oalo., 88^. (2) Weekly Hotes, 1898, p. 10. 
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Ruling of Kunjo Behary Singh v. Madlmh Ghundra Ghose (1). 
The view taken by the Calcutta High Oonrfc seems to have boon 
a opted by this Court about eighteen years ago in the case of 
B’msadi Lai v, Imdad 3men (2). The facts of that case are 
not quite the same as those of the present case. In the ease of 
Ftaaadi Lai Y. Imdad the plaintiff had sued for 

sTurft\r'““"“^™r^““' ‘•'^P^-t-se the plaint^ 

does not apply to the present case. The application fails and is 

dismissed with costs. Lot the original plaint be returned. 

. Application rejected, 

BEYISIONAL CEIMINAL. 

[Sefore M?, Justice Tudball. 

. , emperor V , Ram sahaf 

Otttmnal Fiooedure Code, sections 439 and •y,’ 

Si,kCou,t-0,<U, ,or J™ iTt^rrf 

OS iy OoUealo acting m a Oom 1 0 / Smmue. It ’ale instead 

TRo Collector of a district in deciding a RoYonue annas i f. 
concision that a receipt filed in the case was LT TV° 

aciion at thetimeasaOonrtof Eevenne, but snbsesnently d1 

Magistrate ho held an inqmiy into the matter of the recemi' ^ 
person whom ho thought to bo conceinod with the miking of th 

subordinate magistrate for trial. SeZd that the High Court h'"/— ® 

to mieifere in revision and that the order passed by L l ^ 

was uUia vires. ^ District Magistrate 

The faets of this case were as follows . 

There was a lamhardari case Dendino- in i • 

court of the Collector of Farruhhabad. The present*^ a T- 
Bam Sahai had be.n aBoointpd Ktr Present applicant 

lamhardar and the opposite party had %>ealedTgain3Tth“ 
order. The opposite party pleaded that Ram Sabai'was in 
deb^t hat his estate was burdened, and that ho should cot u! 

mrmrni Revision 

Wilrwi Magistrate of Farmkhabad, dated the nth of October 
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appointed. Me pleaded that he had paid up a considerable part 

of the debt, and in order to establish it ho produced a receipt for 

Es. 450, dated the 20th of Decemberj 1911, and beaiing on it a Ehebbob 

one aima postage stamp which bore the effigy of King George V. Eui slWi. 

The Collector came to conclusion that the receipt was not 

genuine on the ground that the stamp which was affixed to it 

•was not obtainable in the district on the 20tli of December, 

1911. Ram Sahai explained that the stamp had been affixed to 
the receipt a year after the execution of the document itself. 

The Oollectoi came to the conclusion that Earn Sahai should not 
be appointed and he passed orders accordingly on the 5th of 
September, 1917. Under his order deciding the appeal he wrote 
the following Older I propose to make further inquiry into 
the matter of the receipt as District Magistrate. I order that 
Kashi Earn, Indarjit and Jaisukh be summoned to my court on 
September 25th, and direct that Earn Sahai execute a bond in Es, 

100 for his appearance on that date. ’’ A separate record was 
commenced, in the forefront of which there is a vernacular 
translation of this order, in which it is distinctly set out that 
Mr. Alexander, in his capacity as District Magistrate, was taking 
up this matter. He passed orders on the 1 1th of October, as 
follows Earn Sahai appears to be guilty of an offence under 
Section 471 of the Indian Penal Code, and I send this record to 
Mr. MahaduO Prasad for necessary action together with Earn 
Sahai. ’’ 

Against this order Ram Sahai applied in revision to the 
High Court. 

Babii 8atya Oliandra Mukerji, for the applicant. 

The Assistant Government Advocate, (Mr. B, Modcommn) for 
the Crown, 

Tudball, J.; — The facts of this case have one peculiarity about 
them. Briefly stated they are as follows. There was a lamhar- 
da>ri case pending in appeal in the court of the Collector of 
Karrukhabad. The present applicant Earn Sahai had been 
appointed by a subordinate court as lambardar and tha opposite 
party had appealed against the order. The opposite party ploa- 
ded that Earn Sahai was in debt,- that his estate was burdened, 
that he should not he appointed. He pleaded that be had 
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must; beset aside. I would point out that if the Collector of the 
district had taken action under section 4*78 of the Orinnnal Pro- 
cedure Code and had made a complaint, then this Court would 
have had no jurisdiction to interfere with his order. At first 
I was under the impression that Mr. Alexander had acted in his 
cipacity as the Presiding Officer of a Revenue Coiiit of appeal, 
but I am faced with the clear statement in his order that he is 
acting in his capacity as Dptricb Magistrate and not as a Collector. 
I therefore allow this application I set aside the oider of the 
District Magistrate. It will be open to the Collector of the 
district to take any action which he may deem necessary in the 
matter according to law. 

Application allowed. 
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Befo 6 Mi . Jusiiae Walsh 

Ik raa mattbb ob* the petiiion ob BISHE3HAB NATH • 

Ciml Prooediii e Code order VI, rule 14i—Proaedii}e—Plaint~^Distinc^ 

tton betweefi signature of plaint and autJioneatwn of suit •—Sint filed on 
behalf of a person in jail. 

Order VI, rule 14, of tlio Coda of Oivil Proosdare, wtiioh roguireg a plead- 
ing to be signed by a party, is merely a matter of.proceduie Ife is tbo busmera 
of tbe Court to Eoa that tbis provision is carried out It is also tbs busmoss of 
tbe Court to sea that a Euib is autboiised by the plaintifl:. Tho autboiity tor 
the bringing of a suit is a question of pimoiplo. Bub where a suit is duly 
authorized, the propar signing of the plaint is a mattai of praotioo only, and 
if a mistake or omission has boon made, it may ba amended at any time. 
Basdeo v. John Smidt (1), Eapt Bam v. Katesar pfaU {2} and Gwpper r. 
Smith (3) referred to. 

The mere fact that the signing of a plaint by or on behalf of aplamtifi who 
was in jail at the time might have involved a bruaoh of jail regulations has 
nothing to do with the question of the validity or invalidity of the pUmt, 

The facts of this case were as follows 
A suit was brought by one Ohajju Mai against Jas Earn upon 
a promissory note for Rs. 150 alleged to have been given the 
defendant on tho 31st of December, 19 13. The plaint waffffiled 

* Civil Revision No l78 of 1917. 

(1) (1899) I L. R., 22 All , 55» (2) (1898) I. L. R., IS All., 396. 

(S) (188i) 26 Ob. D.»7Q0. 
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In a?nn Written statement raised objection to the validity of tbe plaint, 

MATTBB OF the main ground being that the plaintiff was in jail at the time 
PETITION or plaint was signed, and that it had been signed without permis- 

authorities having been first obtained as required 
by the jail regulations. Various witnesses were examined, but 
the one witness whom the Munsif refused to examine on this 
point was the plaintifi himself, although he was in the witness- 
box. The Munsif appeared to consider that both the plaint and 
the 'Udhctldtufimd filed by the vakil who appeared for the plaintiff 
were documents of a highly suspicious nature, and that, if not an 
actual forgery, the plaint was at any rate signed in ciroiimstan- 
ces which involved a breach of the jail regulations, and that the 
plaintiff’s vakil was a party to these proceedings. He according- 
ly pussed an order directing the vakil to show cause why he should 
not be committed to the criminal court under section 476 of the 
Code of Criminal Procedure, and also directing him to show 
cause why proceedings should not be taken against him under 
section 14 of the Legal Practitioner’s Act, Against this order 
the present application in revision was made to the Hi^h 
Court. 

The Hon’ble Pandit Moti Lai Nehru, The Hon’ble Dr. Tej 
Bahadt(>r Sapm, Babu Safya Chandra Muherji and Munshi 
Guhari Lai for the applicant. 

Mr. A.B. JRyves, for the Crown. 

Walsh, J. : — These are two applications by Bisheshar Nath, 
High Court Vakil, practising at Ghaziabad, against an order of 
the Munsif of Ghaziabad, which was really a judgement in a civil 
suit, (a) directing him to show cause why he should not be com- 
mitted to the criminal court under section 476 of the Criminal 
Proceedure Code, and also (6) directing him to show cause why 
proceedings should not he taken against him under section 14 of 
the Legal Practitioner’s Act. 

The circumstances of the ease are unusual, A suit was brought 
in the court of the Munsif by one Ohajju Mai against Jas Earn 
upon a promissory note alleged to have been given by the defen- 
dant cm the 31st of December, 1913, for Es. 150, with interest 
at Be. 1-4 per cent, per mensum. The claim was for Es. 216-14, 


and the claim would therefore have been barred in a few days. 

Paragraph 2 of the written statement alleged that the plaintiff 
was in jail, that the suit had not been presented on his behalf, 
and that the permission of the jail authorities had not been given 
to the plaintiff’s signature. The following issue was framed;— 
I. Whether the suit was properly and duly filed on behalf of 
the plaintiff and is maintainable or not. ” The Munsif describes 
it as the most important issue in the case. 

Bakhta war Singh, brother-in-law of the plaintiff, was called 
and swore that he was asked by the plaintiff’s wife, in consequen- 
ce of a letter written by the plaintiff from jail, to file the suit, 
and he accordingly instructed the applicant, Bisheshar Nath. 
Hardwari Lai, the plaintiff’s munim, called by the defendant, 
attempted to identify the plaintiff’s signature, but he was not 
certain about it. A jailor was called by bbe defendants who 
contradicted the statement of Bakhtawar Singh that the plaint 
was signed by the plaintiff in the presence of the jail authori- 
ties, though he stated that about the date in question, two or 
three people called to see Chajjn Mai who was at work outside 
the jail, and the signature might have been obtained in the 
jailor’s absence. 

These witnesses, whose evidence was recorded on the 1 4)th of 
Pehrnary and the 13ijh of April, are the only relevant ones upon 
the point as to the manner in which the plaintiff’s signature was 
obtained. 

On the 19th of April, the plaintiff himself was put into the 
box and was asked the question Who signed the plaint in this 
case ?” After a highly technical discussion about the onm of proof 
which I confess is beyond my comprehension, the question was 
disallowed. So that issue No. 1 was decided after the deliberate 
refusal to hear the evidence of the principal person oonoeriied 
who was in a position to speak to it. To talk of forgery under 
such circumstances is of course out of the question, 

I will assume that the plaintiff’s signature was append-ed so as 
to constitute a breach of the jail regulations, I will assume 
further, though it is by no means proved, that he did irot write 
it himself, although he had authorized the suit, and that although 
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he might have authorized some one to sign his own name, he 
was prepared, or badly advised, under a mistaken fear of the 
consequences of tolling the truth, to commit perjury by swearing 
that a signature written by some one for him was written by 
himself. Theie is not, so far as I can see, in the absence of a 
repudiation of his signature by the plaintiff himself, a scrap of 
evidence of forgeiy, and nob a shadow of a suggestion in the 
evidence that the present applicant knew it was forged. 

The learned Munsif appears to have felt the difficulty himself. 
He says the signatures of the plaintiff to the plaint and vakalat- 
nama were “ most probably forged,’’ He further concludes that 
the applicant u-as guilty of gross negligence in not concluding 
that there had been a bieaoli of the jail regulations. It> is 
impossible to reconcile this finding with the ultimate conclusion 
that the applicant produced two documents in court which he 
either knew or had reason to believe were forged. Without 
considering whether the Munsif had jurisdiction to deal with any 
disciplinary question under the Legal Practitioner’s Act, or 
whether the occasion was one in which, in any event, he ought 
to have exercised the power given by section 476 of the 
Oriininal Procedure Code, I hold that on the evidence before 
him the courso which the Munsif took with the vakil, the 
pre'-ent applicant, had no foundation in fact and was an un- 
warrantable abuse of his power, and an irregular exercise of 
jurisdiction. 

As, however, the julgement in this case raises several points 
of practical importance and the whole proceedings evidence a 
lamentable waste of judicial time, and a fruitless expenditure of 
costs, all of which apparently will fall upon one or another of 
these two unfortunate litigants, I think it desirable to deal with 
the other points raised. 

The Munsif has entered into a learned and exhaustive exami- 
nation of the Jail Manual and Eegulations. These are wholly 
iirelevant. He says they have the foree of law. This does not 
mean that they alter the general law. A plaint signed ora 
suit authorized, by a man in jail, is just as good as any other 
|)laint or suit, however many jail regulations are broken. The 
breach (f ifogulafcions whether by the prisoner, his friends or 
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pleader, are matters for the Jail authorities, or the Local GoYern- 
ment, or whoever has the duty of enforcing them or punishing 
their breach. They no doubt have the force of law, but they 
cannot destroy a cause of action or invalidate a plaint The 
second part of the second plea in the wiitten statement which 
raised this point ought to have been struck out and no issue 
should have been framed thereon. 

Order VI, rule 14, which requires a pleading to be signed by 
a party, is merely a matter of procedure. It is the business of the 
court to see that this provision is carried out. It is also the 
business of the court to see that a suit is authorized by the plain- 
tiflf. Of course if it is not, the suit ought to he dismissed and 
the persons responsible for it made to answer for their conduct. 
The authority for the bringing of a suit is a question of principle. 
But where a suit is duly authorized, the proper signing of the 
plaint is a matter of practice only, and if a mistake or omission 
has been made, it may be amended at any time. Sections 151 
and 153, which the courts below seem too often to ignore, y^ere 
plainly intended for such cases. And the latter part of order 
VI, rule 14, enabling a person duly authorized by the party 
when the party is unable to sign the pleading himself to sign 
for him makes this cleat. In the present case I see no reason 
why Bakhtawar Singh could nob have signed for the plaintiff. 
I delivered a judgement recently myself upon this very point 
where I endeavoured to make it clear. But there is abundant 
authority, if any were required, for such an obvious proposition); 
cf. Basdeo V. John Bmidt (i) decided in this Court many years 
ago. 

But the most unfortunate incident of the whole case is the pro- 
ceeding of the 19bh of April, when the plaintiff presented himself in 
the box, and the Mnnsif disallowed a most obvious, necessary and 
proper question. Why the Mnnsif did not then realize the posi- 
tion, and pub an end to further waste of time and invite the 
plaintiff to sign the plaint and mkalatnama then and there, I 
am at a loss to understand. The fact that a fresh suilr* would, 
probably be barred by limitation would seem an additional reason 
for doing so, 

(lh(W) I»L,R, 22 Air., ^6 
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1 have not thought it necessary to discuss the high technical” 
ties about the attestation of the valcalatnama. All defects might 
and ought to have been cured by the exercise of a little common 
sense, and may, in my opinion, still bo cured if the suit is reman- 
ded or the court which hears the suit in appeal does what the 
Munaif might and ought to have done. Vide Bajit Bam v. 
Fatesar Nath (1). 

It cannot be impressed too often upon the infeiior courts what 
Bowen, L. J , said in Gropper v. Smith (2) : — “ The object of 
courts is to decide the rights of parties, and not to punish them 
for mistakes which they make in the conduct of their cases, by 
deciding otherwise than in accordance with their rights. Courts 
do not exist for the sake of discipline, but for the sake of deciding 
matters in controversy ” 

Of course where it is sought to abuse the process of the court, 
or to overreach the other party by some fraud, it is another 
matter. 

It is to be observed that, although according to the Munsif s 
judgement the defendant admitted his signature to the note vso 
that} the onus was upon him, and the plaintiff gave evidence and 
the defendant did not, but relied upon a discharged servant of 
the plaintiff, the Munsif dismissed the suit on the merits. If he 
was right in so doing there was the less reason for this elaborate 
expenditure of time and money over a trivial matter of Us. 200, 
The defendant and his representatives are partly to blame for 
thi'* unfortunate miscarriage by having raised the question in 
their plea, apparently because the plaintiff, who was a former 
employer of the defendant, had been sent to jail If there was 
a good defence to the suit, it was superfluous. If there was no 
defence, it was irrelevant to any question, unless the suit had 
not been authorize! by the plaintiff. ThU, which is the sole 
question of importance, has not been decided at all. 

I will merely add that it would in my opinion be better, as a 
general rule, where the court has reason to think that there has 
been any breach of professional etiquette or any matter calling 
for the exercise of disciplinary powers, in the conduct of the 
pleader qs advocates in the case, to decide the merits, and reserve 

(1) (l99S)€. L. it,, 18 All,, 398. (3) (i884) S6 Oh. D., 700. 
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any sueh question for further consideration after the disposal of 
the suit. If there were no other reason for this course, and 
there are several in my judgement, it is in any case not a matter 
which concerns the parties, or one in respect of which they ought 
to he penalized either hy prolonging the suit or increasing the 
costs. This case seems to have occupied the time of the court 
on six days, including the framing of the issues and the delivery 
of judgement, and lasted for more than six mouths I direct the 
order of the Munsif, so far as it affects the applicant, to he 
cancelled^ 

Order set aside. 


1917 


In thh 

MATTES OS’ 
THE 

PETITION OP 

Bibheshas 

Naif. 


Befoe M) Justice Walsli, 

In the matteb or the petitions or EALKA PEA8AD and othees ® 

Act No. X7III of 1879 (Legal Piaatitioners* Act), section dB--Touts~~-Froc 0 dure 
to be followed hy a court iaUng action under section d6-~Bevmon— Statute 
6 and 6 Geo. V, Ch. 61, section 101 ‘—’EvideneO’^Gtimmal Procedure 
Code, section 117 (8). 

It is Gompetenfc to tlio HigL Oouri to entertain an application in revision 
against an order passed by a District and Sessions Judge under section 36 o! 
the Legal Praotitioneis ’ Act, 1879, and this without invoking the aid of the 
Gevemment of India Act, 1915, section 107. In the matter of the petition of 
Madho Bam (1), lift the matter of the petition of Kedar Wath (2), Bavu Sahib 
V. the Disttiot Judge of Maduta (3) and ‘Sari Gharan Sircar v. theDistHoi 
Judge of Dacca (i) referred to. 

In a prooWding under section 86 of the Legal Practitioners’ Act, 1879, 
the court may properly apply, as regards the nature of the evidence adduoible 
the piovisions of section 117 (3) of the Coda of Oriminal Procedure. 

Where a person’s name has once been included in a list framed under 
section 36 the mere fact that the exhibition of such list in any particular 
couit room is discontinued has no efieot on the validity of the original order. 

At the instance of the Bar Association of Meerut the District 
Judge instituted proceedings under section 36 of the Legal 
Practitioners’ Act, 1879, against several persons alleged to be 
touts, and on the 4th of May, 1917, he passed an order directing 
that the names of six' persons, Abdur Rahim, Iftikhar Husain, 
Hisar Ahmad, Rup Ohand, Abdul Karim and Kalka Prasad, 
along with certain others, should be posted and put on a list of 
touts according to the provisions of the section. The persons 
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whose names are mentioned above applied in revision to the 
' High Court against this order. 

Mr. A, P. Dube, and Babu Satya Chandra, MuJcerji, for the 
applicants. 

Mr. A. E Ryves, for the Crown. 

Walsh, J These are four applications in revision mad© by 
six persons. Abdur Rahim, Ifbikhar Husain. Nisar Ahmad. Rup 
Chand, Abdul Karim and Kalka Prasad against an order made 
by the District and Sessions Judge of Meerut on the 4th of May, 
1911, ordering the names of these persons with otherf to be 
posted and put on a list of touts under section 36 of the Legal 
Practitioners' Act ^ Although the eases of the various applicants 
are not precisely similar, I propose to deal with all of them in 
one judgement. 

The proceedings were undertaken by the District Judge at 
the instance of the Bar Association of Meerut, which had sat and 
considered the matter with great thoroughness and which sup- 
ported the complaint which they made against the system of 
touting by a large number of persons with a considerable body 
of evidence. ^ 

The hearing of the case was spread over a considerable period, 
T-'* devoted great pains to the performance of 

this difficult but importent task. I have to consider in the case 
of each applicant to this Court how far he is entitled to complain 
of the order made against him. Before doing so, however it is 
neoessimy to make one or two general observations. While 
exercising due care to see that each case is fairly made out by 
the ejidenee called, and is established in a hearing acoordinw te 
law, It m desirable to emphasize the great importance of this 
legislation both to the general public and to the legal profession 

T e Judge has used language none too strong, ab“o„t"th Z 

wh perennially infest the courts. It is common knowledge ^ 

and imposition practised upon poor and ignorant litigants, whose 
interests are subordinated to those of the needy Zons who 
prey upon their credulity. It is also inseparable Hn, unprols! 

^al conduct on the part of those who" employ Z7 S 
/ M Vigilant efforts of bodies like the Meerut Bar 
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that the poorer members of ilio publio and the respectable 
members of the piofe&sion can obtain protection. 

The nature of the e\icloneo which may legitimately be ten- 
dered in such a case docs not ri*ai!y almife of much controversy. 
The learned Judge has lull that the recognized principles 
applicable in cases under section 110 of the Code of Criminal 
Procedure oi the “ evil livelihood ” section, are applicable here. 
This is clearly right. Indeed it was admitted at the Bar by 
both sides in this case, ^fhich wms well and temperately presented. 
The Statute says “ by general reputation or otherwise.” The 
former of those provisioos clearly includes hearsay evidence 
which may be tested, when admissible, by cross-examination just 
as other evidence may be tested and challenged. The latter 
provision “ or otherwise ” is clearly intended to include all the 
ordinary modes of proof known to the law which might otherwise 
be said to have been impliedly excluded, such as personal observa- 
tion, evidence of conduct, admissions m conversation and the 
like, proved by first band testimony. In this ease almost every 
possible kind of evidence was given. I note that none of the 
alleged touts themselves gave evidence on oath, though I can find 
nothing in the Statute or in the general law to prevent their 
doing so if they chose. The Code of Criminal Piocedure is not 
applicable, and there seems no reason in good sense or in the 
general law to disentitle them to be heard on oath. It is not 
to be expected that direct evidence of a specific ease of consider- 
ation passing between tout and employer can be forthcoming, 
except in the rarest cases. The ease quoted to me from the 
Punjab Record is not in point. The only evidence in that case 
was a letter of introduction which did not suggest remuneration, 
and might have been perfectly harmless. But it is a reasonable 
and legitimate inference of fact that if a man is shown to spend 
the greater portion of his working hours in Canvassing and 
introducing clients to members of the profession he is ndt rendei? 
ing gratuitous service such as a casual friend or ao(5p|-rnt«fnce 
may do* 

In my opinion revision may be entertained in suCh a case as 
this. Itis/‘a case in which no appeallles.**' I am aware that 
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the contraiy ^iew has been expressed by some Judges of this Court. 
In the matter of the petition of Madho Ram (1) the point taken 
was that the finding was against the weight of evidence. That is 
not a giound for revision, and thcrefoie it was not necessaiy for 
the Court to decide more, I do not think that it is necessaiy to 
invoke the aid of the superintendence section m the Goveinment 
of India Act, 1915, though it seems to have been held in 1% the 
matter of the ’petition of Kedar Nath (2) that this was one way 
of (questioning ordeis in this Court. There is no decision binding 
upon me, and I prefer the view taken in Bavu Bahib v. The 
District Judge of Madura (3), where the High Court interfered 
in revision in a similar case. The matter has been very fully 
discussed in JB.ar% Gharan Biroar v. The District Judge of Daecd 
(4) where it was hei I that the revisional jurisdiction could only 
be entertained in the fuitbeiance of jiisiice. 

These being the general considerations applicable I now 
come to the particular case of each applicant before me. In the 
cases of Eup Chand, Iftikhar Husain, and Abdul Karim there 
was ample evidence to justify the order. They were constantly 
seen to be taking clients about, one of them had taken away one 
case from one of the witnesses j they had been seen to stop 
clients, hold them in conversation and apparently take charge 
of them. The evidence as to their general reputation was very 
strong. It was urged on behalf of Eup Chand, and I think one 
of the others, that the Judge had erred in refusing to send for 
files of cases which would have shown that they wore legitimately 
engaged in litigation in which they or members of their family 
were interested. This might be so, but it would not negative or 
prove anything inconsistent with the other evidence called against 
them. The learned Judge was no doubt pressed for time to 
conclude mquiry before going on leave. He took the right view 
in assuming that these files would prove what they were alleged 
tu show a,nd that it was superfluous to proye them strictly because 
they would not alter his view. I see no reason to interfere with 
the decision in the case of these three applicants and I therefore 
dismiss their applications. 


(I) a8S9)I.L.R.,21 All., 181. 
(8) {1908} I. L. R., 26 Mad’., 696. 
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The cases of Nisar Ahmad and Abdur Rahim stand upon a 
somewhat different footing. I have felt some doubt as to 
whether I ought to interfere even in their cases. I am not 
prepared to overrule the findings of the learned Judge on a 
question of fact of this kind, even if I had the power to do so, 
and it may be that I am stretching the levisional power of this 
Court in these cases by interfering at all. 1 only do so because 
the evidence as recorded in the Judge’s note in these two 
cases is not very strong, and the Judge being admittedly 
pressed for time and having given reasons in their cases which 
are not entirely satisfactory, it is just possible that they may 
have sufiered injustice by being, so to speak, swept away 
in the general cuirent against their co-defendants. Abdur 
Rahim had been in the employment for one year of Mr. Abdul 
Bari, a Barrister, against whom the complainants made no 
suggestion, but who had been temporarily absent from 
Meerut. Those who mentioned Abdur Rahim said very little 
about him. Muhammad Husain in cross-examination really 
spoke in his favour and mentioned that he had returned to 
Mr. Abul Bari’s employment. Gauri Prasad said little or 
nothing about him. Ghasi Ram mistook him altogether for 
another. 

As to Nisar Ahmad two pleaders wore called for the defence, 
One, with over three years’ experience, spoke of him as being 
regularly in the employment, and constantly seen in the company 
of Mr. Zamir-uMsIam, his employer. Mr. Abdullah Shah had 
nothing to suggest against the latter, Bahai Singh and Ghasi 
Ram certainly gave positive evidence about Ms holding clients. 
Ramji Lai on the whole spoke in his favour. In these two 
cases the learned Judge’s reason, namely, that the evidence 
did not warrant him in rejecting the considered complaint of the 
Bar Association is not quite satisfactory, Pie must form an 
independent view of his own, though, no doubt, the opinion 
of the Bar-Association on a matter of general rephtation is 
entitled to very great weight. I am not deoMing that Ms 
conclusion was wrong. It is a question of fact of which dte is a 
better judge than I. I merely hold that these tv^o applicants have 
made out a ease for further consideration and I remit their eases 
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to the learned Judge for consideration and for such final order 
thereon as he, on hearing any further evidence on either side or 
of the men themselves, sees fit to make. He can of course take 
into account the evidence already given. And in the exercise of 
my discretion I leave it to the learned Judge to decide whether 
in the cases of these men he will suspend the operation of the 
list until he is able to take up the further inquiry. Further 
than this I decline to interfere. 

The last case is the case of Kalka Prasad. This case has 
caused me some difficulty. The applicant was put upon a list 
in 1908 by the then District Judge of Meerut, the list which 
gave rise to the decision in I. L. R,, 31 All., 69. The District 
Judge reports that he has repea Ledly applied to have his name 
removed as it was impeding his chances of obtaining work in 
Delhi, but the District Judge of course had no material on which 
to act. The ^applicant undoubtedly wrote to the court on the 
9th of February of this year and received what I may accept as 
an official reply that no list of touts was then affixed. According 
to the learned Judge it was also] not affixed from the long vaca- 
tion of 1916 and afterwards. It is clear that the list ought to 
be exhibited. I think sub-section (3j means that the exhibition 
of the copy list, there referred to, is necessary to constitute a 
man a proclaimed tout, though it is not necessary for me to 
decide that point in this case. But upon further consideration 
I have come to the conclusion that the mere removal or failure to 
keep the Jist exhibited iu the court of the District Judge of 
Meerut had not the effect of cancelling the list altogether, inas- 
much as it was by the order to be exhibited in all courts subor- 
dinate to the District Court, and its mere removal in one court 
out of many would not per se cancel the original order of 1 908. 
The form, however, adopted by the learned Judge in this 
particular case has caused some embarrassment. He might have 
made a further list supplementary to the existing list of 1908 
and merely ordered his official to restore the list of 1908 to the 
place from which it should not have been removed. In that 
efent the applicant would have had no grievance. As it is he 
the grievance, technical though it may be, that his name has 
been in a • new list consisting of the old list and the 
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new names added together by the order of the 4th of May, and 
before that was done bo was given no opportunity of showing 
cause. In this case again I decline in my discretion to interfere. 
^ Though the applicant’s name would not be properly upon the 
new list and ought to be removed, it is not improperly upon the 
^ old list The section gives the Judge the power, from time to 

timO} tc. alter and amend the list, and under the circumstances, 
* inasmuch as the present applie.arit is desirous of being heard and 
may be able to satisfy the learned Judge that if he had been 
given an opportunity ot showing cause, his name would not 
have been included in the list ot the 4th ot May, I think the 
learned Judge might well allow an application by Kalka Prasad, 
if he sees fit to make it, to have the list altered or amended by 
the removal of his name on the ground that whatever may have 
been the case in 1908 he is no longer a tout The result is 
that, though feeling some doubt in the matter, I dismiss the 
application of Kalka Prasad. 

I Order modified 
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SUBAJ NAEAIN r liATAN LAL ahd two oiheb ArrsArs coKsousArra 
lOn appeal from the Ooiufc of the Judicial CommtsMones of Oudh at 

Lucknow.] 

Bindu Lm-^ Joint family -MitaMtara law-~Mamging mmle^ h&ming 
Mmunts of joint funds and of Jm own self-aoguired ^ropmfy in same 
account booh—Bntms in such booh evidence of intentm to make self, 
acg^uiHd praymy joint-^Pu} chases made in name of sonm-law out of 
funds so Mmded to provide ^or sm4n4aw~-8tatenent to that effect -made 
by manage} admissible as beiiig against Ms own inkreit-^Senmm deeds-,,. 
Civil P/ooedwe Code, 188S, section 317. 

With respect to a Hindu joint family the law is that whiio it is possible 
that -a member of the joint family can make sepaiate acg^uisitioas, and keep 
moneys and property so acquired as his separate property, yot the question 
whether he has done so is to be judged by all the circumstances of the case. 

Where a member of a joint Hindu family at Lucknow, who had made 
oonaiderahle savings from his earnings as a , pleader at Hardoi Wher« hs was 
entrusted with the management of the joint family property at-thit 
eventually beoama managing member o f the joint family At Luekaow, kept the 

^ ^«l»rWft#;*aJhe Lord Ohahobmob [Lord^'luoMAsiia^r&fd Waros^ 
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accounts of tlic joint propei’ty and of bis own separato earnings in one account 
book, aiid bad purcbased properties in tbe name of his son.in-law out of the 
sums entered in the account book, 

HeZd that by so blending his private saving's with receipts and payments 
on joint account, he showed an intention to make them joint property, and 

they most bo presumed to be joint. 

But it did not follow that all purchases entered in the hook were made 
for the joint family. As regarded the purchases in the name of his son-in-law, 
his statement that they were made to provide for the son-in-law was a state- 
ment against his own interest and therefore was admissible in evidence. Such 
a statement together with the other evidence in the case was 'sufficient to 
give the son-in-UiW a ; title to the subject of such purchases as against the 
claim of the joint family. 

Three oonsolidated appeals 5, 6 and 7 of 1914 from judge- 
ments and decrees (30th October, 1909,) of the Court of the 
Judicial Commissioner of Oiidh, which reversed decrees (27th 
August, 190S,) of the Court of the Additional Judge of Hardoi. 

The facts of the case are sufficiently stated in the judgement 
of the Judicial Committee, 

A. M. Dunne Aot the appellants contended tluat Earn Narain 
who, as found by both Courts in India, was the manager of the 
joint family had in his accounts so ' mixed his self-aequired 
property with the funds of the family as to destroy its self- 
acquired character and 'make it joint, the burden of proof was 
consequently on him to show it was not joint. Luximon Mow 
Sadasew v. MuUaf Row Bujee(l) was referred to. The accounts 
showed that Earn Naraiu had not made any distinction between 
the income derived from his profession and the joint family 
funds. He also made a statement which supported the inference 
that the whole property wms joint. The purchases made in 
Eatan Lai’s name must be presumed to be benarai until it was 
proved they were not ; see Gopeehrist Qosain r, Oungapermud 
QoBChin (2) and Prankiahen Paul Ghowdh^y v. Mothooramoliun 
Paid Chowdhry. (3), The ^.source from which the purchase 
money came was the test whether- the purchase was benarai or 
not : Dhurm Daa Pandey v. Shama Soondri Dihiah ( 4 ). Eefer- 
rence was ma<le to Lai Bahadur v. Kanhaiya Lai (5) which, it 
was submitted, governed the present case. It had not been 
: - .. ;(1) (1831) 2 Knapp, CO. (3) (1866) 10 Moo. I. A., 403. 

: (2) (18B4) C Moo. T. A'., .63. " (4) (1843) 3 Moo. T. A., 229 (240). 

' - (5) (1907) r. L. R,, 29 All., 244 : L. R., 34 I. A., G5. 
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proved by Ratan Lai thafe Ram Naraiii had made any such gift 
to him as alleged, nor to his own daughter, 

BeQTmjtlier, K, 0., and B, BuU for the respondent contended 
that Ratan Lai’s method of keeping the joint family acconnts 
did not amount to mixing his own self-acquired earnings with 
the joint funds so as to make them joint property. The account 
book produced only showed that he made all entries of sums 
received and expended in one book; other books which would 
have shown that his own and the joint funds were kept separately 
were not produced by the appellants. Lai Bahadur v. Kanhaiya 
Lal{l)'wm distinguishable, the members of the joint family 
there were a father and son, and there was one common stock. 
Ram Narain had absolute power to make use of his professional 
income in any way he liked, and he chose to expend it for the 
benefit of his daughter and her .children in buying properties in 
the name of her husband Ratan Lai. These purchases, it was 
submitted, were not benami transactions. Oopeekrist OosainY. 
Oungapersaud Qosain (21 was distinguishable on the ground 
that in the present case all the circumstances showed the inten- 
tion of Ram Narain that the beneficial interest in these properties 
should be enjoyed by Ratan Lai and his wife. Reference was 
made to Ohhoy Churn Mooherjee v. Punchanan Bose (3) ; Rajah 
Ohundernatli Roy v. Ramjoy Mozoomdar (4); Nawah Azimut 
All Khan v, Jowahir Bingh (5) ; and ITman Parshad v. Gan- 
(6), on which the respondent relied, 
replied, distinguishing the case of Ohhoy Churn Mookev- 
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jee r. PunGlianan Rosa (3) on the ground that it was a case 


under the Dayabhaga law, and the property therefore belonged 
to the father, whereas in the present case the property was 
joint. The statement by Ram Narain in 1899 as to the gift to 
Ratan Lai was not admissible in evidence ; it was not against 
Ram Narain’s interest, and section 32 (3) of the Evidence Act, 
18T2, was therefore not applicable. Both the Courts in India 
had held that section 317 of the Civil Procedure Code, 1882. 

(1) (1907) I. L. R., 29 All,, 244 : L. R., (4) (1870) 15 W. R-, P. 0., 7. , . 

34 T. A., 65. k . , j 

(2) ;(1854) 6-Moo. I.-A., 53- (5) (1870) 18 Moo. I. A., 404, “ 

. ‘ (3) (1863) 1 Marshall’s Rep,, 564- (6) (1887) I, L. B., 15 Calc., 20 ;L. R., 

. 141, A., 127. ■ 
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precluded the appellants from claiming the properties purchased 
at auction sales m the name of Eaban Lai : Bodh Singh Boo- 
dhooria v. OuneahjOhunder Sen (1) and Sanhunni Nayar v. 
Marayanan Nambudri (2) weie referied io. 

1917, January, SOtJi:— The pidgement of their Lordships 
was delivered by the Loid OHx^ncellor 'Lord BugkmasteR) 

In April, 1867, Bakhshi Bishnu iTarain died, leaving 
foul soos, whose names in order of birth are; Eaj Narain, 
Ram Narain, Bakiit Naiain, and Suiaj Naiaiu. The family 
was Hindu joint family, governed by the Mitakslura law and 
possessing ancestral property Accordingly, upon his father’s 
death the eldest son, Raj Naiain, becime kaita, and so conti- 
nued until his death m August, 1890 His brother, Ram 
Narain then succeeded and acted as karta until his death 
in Octoher, 1900 Dispute=« then arose between Bakht Narain 
and Suraj Narain as to Bakht Naiain’s claim to be registered as 
karta and as to their righti and the lights of their respective 
sons in the joint family properties Some arrangement and 
reconciliation of this family quarrel, though one neither firm nor 
durable, seems to have been etrooted, but disputes broke out 
again with legard to the property, and four suits were instituted 
on the'Srd’of November, 1903, by Bakbt Narain, and a fifth suit 
in 1905 by Suraj Narain who chiimcd a half shaie in the entire 
joint estate These appeals aie consolidated appeals in those 
suits, the question for determination being whether certain 
very numerous propeiLies ncqiiiied since the death of Bakhshi 
Bishnu Narain are joint property . The appellants, who are 
certain memherb of the joint fimily, contend that they 
are The respondeat, who is the «oii-jn-law of Ram Naram, 
says that they aie not. The >Suboidiiiate Judge decided in 
favour of the present appellants Tim Court of the Judicial 
Commissioner of Oudh reversed that decision. Hence these 
appeals. 

Raj Narain had no son Ram Narain also had no son, but 
had one daughter, to whom her father was much attached She 
married Ratan Lai, the respondeat, who contends that the 
»d|s|itited properties were either bought with his money or were 
(If 12 3 L. B « 817 {829b (2) (1898) I, 3 . 17 Mad., 
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given Mm by Ram Naram, and ioi those reasons are his own, 

or, at any rate, are not joint property. 

The material facts that led up to this dispute are these : — Nabaih 

From about the year 1864 to the year 1880, or, perhaps 
later, Raj Naiain practised as a pleader at Lucknow. In the 
year 1869 Ram Narain, who was then 23 years old, left Lucknow 
for Ilaidoi, and from that year onwaids practised as a pleader at 
Hardoi. He was successful, and later in life became a rich man. 

Befoie 1890, while Raj Naram was Icarta, and after 1890, when 
Ram Naram was kaita, properties were acquired at Hardoi 
They were taken in various names— that of Raj Narain, that of 
Ram Narain, that of Ratan Lal, those of Ratan Lai and of his 
son Madan Mohan Lal and of other persons. The books of 
account of the family property were kept at Lucknow, where 
Raj Naram lived ; but Ram Narain, who was at Hardoi, acted 
as manager of the properties at Hardoi ns well before as after 
1890. He bought properties at Hardoi, receiving, at any rate 
in one instance which is proved (that of the village Mahora), 
money from Lucknow to make the purchase, and he received 
income and made disbursements in respect of joint family 
property at Hardoi. But the purchases at Hardoi were made 
to a large extent not with joint fsmily moneys, hut with fees 
earned by Bam Narain in Ms practice as a pleader, and it is 
with these properties that these appeals are concerned. Under 
these circumstances their Lordships have taken as the first 
question to be answeied in order to adjust the /ights betw^een 
the parties this question : — 

Whether there is sufficient evidence to show that Ram 
Narain so blended his own property with the joint property as to 
make the whole joint property. 

In the Hindu joint family the law is that, while it is possible 
that a member of the joint family should make separate acqub 
sition, and keep moneys and ji^operty so acquired as his separate 
property, yet the question whether he has done so is to be judged 
from all the circumstances of the case. The latest authority 
is Ldl v. MotTiho/^ya X/oX (1), The facts there 

were thlil In 1866 & partition of ancestral property had been 
(1) (Isof) I, L. m ill., S44; L, R., I. A., 05, 
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i 9 i'i yflecled between three brothers, The question arose in the case 
”~"irjuiir ^ brothers who had thus taken his third share of the 

Nakain ancestral property. He had children. .From the year 1852 
Eatah Lal. he had earned money as an official of the Indian Educa- 

tion Department, which he had paid into the same banking 
account as moneys admittedly joint. The question was whether 
these earnings were joint property. This Board held that they 
were. The dominant sentence in the judgement is as follows 
<' It IS admitted that Durga Parshad and his sons lived together as a 
joint Hindu family, and it is established that there was a considerable nucleus 
of ancestral property in his hands after the partition. The omms was, there- 
fore, on the respondent to prove that his .subseguently acquired property was 
his separate estate.’' 

I heir Lordships call attention to the fact that the person 
here spoken of as having ancestral property “ in his hands ” was 
the' karta. Down to 1890 Earn Narain was not the karfca. 

Alter that date he was. The decision, therefore, applies in 

strictness to the present case only from that date. Further, in 
that case the father was the karta and not. as in the present 
‘uiHo a brother. But in the facts to be presently stated their 
Lordships find that the decision has a very close application to 
the jiresent case. 

„ with regard to the priyate earaings of Earn 

Naram 13 this ; It has not been established 'that any cirenm- 
stanoea existed from which it could be inferred that there was 
any joint family estate in tie separate earnings of the four 
brothers.and It must be accepted that the earnings of Earn 
Utarain wore moneys which ho was at perfect liberty to use in 
any manner that he thought fit. At the same time, it would be 
quite consistent with the principle which regulates joint femily 
estates that he should in fact have brought them into the joint 

flaTre dl sTf 

There is really little or no direct evidence upon the noinl 

' • ' ow7 l i t' ™pplemented by his 

I- m a suit that was decided in 1883 ^But 

I. IS eyiclence 18 important, and, in their Lordships’ view, throws 

c • , ^ con idurabie light upon the true history of the case Th^ h t 

, , of socopnt:tbat ^ kept,, apart from the books of ,a doth bnsivl 
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carried on lit Hardoi and admit feediy joint property, and sepxv 
rate registers and accounts of each, of the villages, was a book 
which appears to have been in the same form and continued from 
1869 down to the date of his death. It is not strictly an account 
book at all, but a boOiC in which is recorded from day to day 
various payments and receipts of money from different sources, 
and undoubtedly it includes— and, so far as their Lordships are 
aware, it is the only book that includes— the receipts of his 
earnings as pleader and his private payments. For the year 
1876 the book has been placed in extmso in the record. This 
year has been selected xis a typical year , and their Lordships 
have accepted it as characteristic of the accounts throughout 
the whole material period of time. In addition to receipts from 
his professional income, it shows receipts from several properties 
which are admittedly joint properties, and, aithough the books 
and materials were open for the respondents’ inspection, and 
these books included the register of the villages admittedly 
owned by the joint family in the Hardoi district, it has been 
impossible to show tbxxt these entries do not include receipts 
from all the joint properties that were then under Ram Narain’s 
management. The entries also undoubtedly show certain pay- 
ments of joint accounts, and in the case of the Mahora village 
they show the receipt of money from the joint family estate and 
its application in the purchase of this property. There arc 
entries of revenue payments in respect of villages which were 
joint property ; of income received from such villages ; of fees 
received for professional work as pleader ; of payments for the 
purchase of villages -o.g., the village of Samrehta, which wxis 
iicqiiircd in the name of Kaj Narain, the karta, in July, 1876; 
the villxigcs of KEvsmundi and Backharwa, acquired in the name 
of Eaj Narain in the same month ; the village of Masit, acquired 
in December, 1876, in the name of Ram Narain ; of payments 
made to servants xrt Lucknow on account of their pay, 'and so on. 
The aocount may be called an omnibus*^ account,- into which 
Ram Narain’s professional fees are carried in eommon with 
other items such as described, and from these mingled sources 
a balanee is struck day by day, and the whole account is 
abstracted and summarised at the end qf the year. The receipts 


■ ' - -V ■ , .. 

' ’ ' ■ , ' . ■ ^ ■.1; "i:l j.: * ' ' ; ^ 


aSEslISSS 




Ml 


1* 






166 


the INDIAN LAW REPORTS, 



SUEAJ 

Naeaih 

V 

RiTiN Lad 


amount to Rs. 27,206-13'8, of which Ks. 2,866-4-9 are fees, 
— Rs, 12 are presents, Rs. 1,578-3-6 are income from "personal 
villages on account of village Mahora” and from "joint villages 
Rs. 2 83 9 6-3 are "from the account of the personal and the 
leased villages, and so on, On the other side, are “ purchases, 
Rs 16,656-14-0;’ among which the vilhges of Masit, Samrehta! 
and Kasmundi are found As the result, a credit balance of 
Rs, 189-1-6 at the beginning of the year becomes a credit 
balance of Rs. 141*11 - jl at the end of the year. 

Now there is nothing whatever to show that out of this 
account payments were irom time to time transmitted to the 
Joint family accounts that were kept at Lucknow, and this, in 
theii Lordships opinion, is a most materia] matter, because, if no 
such remittances were made, it follows that the balances’ that 
were carried forward from time to time and brought into 
account against future purchases were blended balances of Ram 
Naram’s own earnings and of joint moneys and that they remain 
so blended throughout the whole period of time. It is quite 
true that, as time went on, other moneys were also entered i ■' 
these accounts which cannot be regarded as joint. There were 
moneys received from Kishan Lai and Ratan Lai, from his 
daughter, and, it may even bo, from other sources, and it is 
urged that these moneys cannot possibly be regarded as blended 
with the joint family estate, and that therefore Ram Narain’s 
private earnings ought equally to he regarded as outside the 
joint property. Bit", this argument is not conclusive, because ’ 
these moneys, regarded as the moneys of Kishan Lai, Ratan La! 
and his wife, were not the moneys of people sharing in the joint 
estate, and were incapable of being blended in the manner 
suggested and they would remain moneys for which Ram Nar^in 
would be liable to account; but R's own means stood r a 
different position, and if their association with the joint family 
moneys in the account in the manner mentioned would be sufficient 
evidence of their being blende J.the mere fact that other moneys 
, were there also would not necessarily destroy the value of the 
inference. 

- Ihe respondents had the means of showing before the 
^ffpw^jndge t ^t this system of aooount could be and was 
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explained, e g , ibai this 'firas bnt an omnibus book and that he 
kept a separate joint property account. The respondents did 
not do so. The Subordinate Judge had all the books before 
him. Their Lordships have not. He concluded that the appel- 
lants wore right. Their Lordships are not prepared to difier 
from him as to the effect of the books, all of which he saw and 
some of which their Lordships have seen. They have looked 
carefully to see what the Judicial Commissioners lield on appeal 
as regards this pirt of the case. They expre-^s themselves as 
“perplexed ” by the entii 'S and founl it “impossible to ai rive 
at any certain conclusion as to the system on which these various 
account books were kept up.” Their Lordships are not prepared 
to stop at the point of perplexity. They think that the books 
blend Ram Narain’s professional earnings with his receipts and 
payments on account of joint properties, and thus afford evidence 
upon the question under consideration. 

A second and most important head of evidence is found in 
a deposition made by Ram Narain on the 5th of August, 1893. 
This was three years after he became karta. He says : — 

“ The money was o£ out family, paifcly on account; of savings from my 
practice and partly from remittances fiom Lucknow. The sale-deeds are in 
names of Baj Naram and soma in my name too. 1 did not send any money 
in cash to Baj Narain from Hardoi. He never asked me to send.” 

And in cross-examination : — 

“ Money was not sent from Haidoi, as property was being purchased there. 
The proceeds of sale of ancestral villages and other ancestral money ware used 
in villages in this district and also m other work of the family. No profit was 
[sto] ever took place in our family. My father had four sons, viz., Baj Narain, 
eldest, ittfself, Bikht Naram, and Suraj Narain. We were all joint and all 
family property was joint. Partition never took place. One member of the 
family works as manager Baj Narain was manager and now I am manager. 
I, Bakht Narain, and Suraj Naram aie still joint.’ ' 

Their Lordships cannot find that the Judicial Commissioners 
gave any effect to this evidence. It is plain and directly to the 
point, and they have found no answer to it. 

This conclusion, however, does not determine the case. 
Some of the properties that are in dispute are properties that 
w'ere purchased in the name of the respondent, Ratan Lai, and 
it is still open to Mm to show that each of those transactions 
lepresented a gift from Eam'*Haraia to Mtnself. This question 
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also is singularly deslituie of direct eyidencc. There is au 
undoubted foundation from which such an intention could be 
readily assumed. Earn Narain was on terms of very close and 
intimate affection with his daughter. She was his sole child, 
and the formal phrase Nurchasmi, under which he constantly 
referred to her, conveyed more than a formal meaning. Ratan 
Lai, his son-in-law, also shared his affection, and seems to have 
made considerable sacrifices in return. He allowed his wife to 
stay in her father’s house, and in the disputes which divided the 
family he took the side of Ram Narain against his own parents, 
and, it is said, was therefore disinherited. Ram Narain undoub- 
tedly received from his son-in law moneys for piofitable invest- 
ment and the suggestion that these moneys might be regarded 
as returned by the payment of certain household expenses is 
one repugnant to the best ideas and traditions of a Hindu family, 
and one which their Lordships wholly reject. It is therefore 
easy to infer that Ram Narain had many motives which would 
prompt him to make abundant provision for his daughter and 
her husband, neither of whom would in the absence of such 
provision have any share in his estate. 

But even with this presumption, the mere fact of purchases 
of properties in the name of Ratan Lai would not of itself be 
sufficient to show that they were intended as a gift, but their 
Lordships think that evidence is not wanting to make the 
inference complete, and that evidence’ is contained in the state- 
ment of Ram Narain himself. Tiioir Lordships are in entire 
agreement with the Subordinate Judge and the 1 earned ^dicia I 
Commissioners in holding that the statement of Ram Narain 
made in 1899 is properly admitted in evidence. It vas a 
statement which, whether the property was joint or whether it 
wae his own, it was against hip own personal interest to make, 
since in effect it declared that the properties there referred to 
were those of Ratan Lai nor do their Lordships see any reason 
why it should he discredited ; and if accepted, it furnishes sufficient 
• evidence, taken in connection with the circumstances, to support 
the claim of Ratan Lai It is in these terms 

,, “Thempitja outlay required, to pay the arrears of reveaue was provided 
' party me and partly by Bataii L.d. The prutits will be enjoyed entire^ 
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by Wm. I manago this estate for him and also his other gawi«da?i in this 
district I have bought a lot of mmindari m his name, m oidei to make 
piovision lor him, as against my adopted son, who would be my hen.” 

Their Lordships do not think that this evidence and that 
given in 1893 are irreconcileable. The former related to a period 
different from the latter, and it does not follow that they cover 
the same transactions. Upon the view which their Lordships 
have already expressed, Kam Narain did blend his own moneys 
with the joint family moneys, and purchased property in his 
own name and that of Raj Narain which must be regarded as 
joint estate ; but this does not necessarily lead to the conclusion 
that the properties purchased in the name of Rataii Lai were of 
tihe same character. It is admitted that (here were abundant 
moneys coming from the private earnings of Ram Narain to 
furnish the consideration for these purchases and that he was 
at full liberty to use them for that purpose if he so desired. 
But if once the intention to buy them for Ratan Lai be accepted, 
as their Lordships think it must, there only remains the question 
as to whether these moneys had been so dealt with by Ram 
Narain before his purchase as to put it outside his power to 
gratify the intention of making the gift. The material before 
their Lordships does not lead Lhem to this conclusion. Remem« 
bering that Ram Narain had full power to deal with his earnings 
as he thought) fit, the fact that he blended those that were not 
otherwise used does not mean that every entry of a purchase 
in the book is an entry of a transaction so dealt with that it 
must be regarded as joint property. If, for example, having 
moneys of Ratan Lai’s in his own hands, he either by using bis 
own moneys or by borrowing on bis own account obtained the 
funds necessary for the purchase of the propeity in question, 
and such properties were bought with the inteniion of benefiting 
Ratan Lai, the more fact that the transactions weie recorded in 
the books which also recorded the receipts of his own and the 
joint moneys would not prevent them being used for tbafe pfurpose, 
and this view appears to have been taken by ’the Subordinate 
Jud^e ; but if this be so, it appears- to their Ltirdshi^s to apply 
equally to purchases made with Ram Narain’s moneysalone, 

^ w A m JL ^ a I* .ih A. .A'Mt WWW >t JULk 'AXw <*, wrk A. ,1^ 
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to think that, even assuming that they had beon blended in the 
first instance, there was nothing to prevent Ram Naram from 
ma ving this use of them, and thoie would appear to be sortie 

support for this view in the fact that similar joint moneys wx-ie 

apparently used for the endowmcin, d the claughb r of Ikhal 

Their Lordships do n,t, howoyer. Ihink it 15 necessary to 
re y on tine circumstance. For leusous already given (hey 
think that the gift in favour of Eaten Lai may be 1 egarde i as 

iui “‘'»'=»™“'>fE.alan 

that affects certim propoitics, Nos 1 -4 inclusiye wd No 31 m 

“* at as do under order 


„ , ^ , -vinaujuia diU H ‘'DO lindOT' 

fr Their Lordship 

satisfied that a.nv nlniyvi d-rs 4ks,o. . , -P 
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satisfied that any claim to these pioporho, by theaBiieIhu.s; 

defeated by section 317 of tho Civil Procedure L' 

'‘dvise His Maiestv 

(1) that these appeals ought to ho al lowed in part tai th b/ 
eorees^ of the Court of the Judicial Gommissiobr of Oi dT 

datedtheT/thl 0 ^ Aug^l^ Hardoi respectively 

properties which have no /reenT ;„r,tior t 
ought te be aarmed : List T —dT 

Khas, ListynUnZdte;^" l^l’t to" 'iToVl^ 
deortein suit of Pandit Eatan Lai p Sripal ‘sin!l’ 

business carried on in the cloth shop at Hardof- ff 

bg'prtrfe wit T ™“'“d\otrflt 

30 , Kashmiri tagh Si “lem ^irlaTf shtJ o1 t^l' 

Pakraj List VIA annexed to plaint 'in Suit 1 f l ont 

M at Suklapur, Item 20, land at Thole Khala Item 2I T'h 
TlipfeL^lhfcbiiisfe Tin annevfid ia -kt i l 

'.®^'^^«8Mhst Pandit Rim NlrbiDtom^S! ^ of WOS; 
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for costs ; (4) that the appellants’ claim to the remaining proper 
ties ought to he dismissed ; (6) that in other respects, except as 
to costs, tlie decrees of the Court of the Judicial Commissioner 
ought to he set aside ; (6) that subject to the aforesaid declar- 
ations and modifications the decrees of the Court of the 
Additional Judge ought to he lestored ; and (7) that the parties 
ought to bear their o vii cos's of the'-e appeals. 

Appenis pa fly a’’lowed and partly dismissed, 
Solicitois fo t' e appellants -.—James firay and Son. 
i-^oliciiiors foi the retapoudents T. L Milson and Co. 

J. V. W. 
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AiTANT RAM AND'oaHEEs (PoAiNnrFS) v. OOLLEOTOB oi? ETAH akd 

OTKLKa (DEI'rHUAN'TS.) Jp C * 

[On ippoc-l fiuin til Iliq i Ooint of Judicatuit. at All ihabad.] 2*917 

]j fW—Ahemtioii—Morhjdgs by of joint family who was Octoh6',29. 

not, father of tho oihei membo s-«-Bi^tden of moof of legal necessity fo) 
mo} tgage~^Whe> 6 no necessity proved the intere'^t of such manage) not 
‘.aleable m enforcement of mortgage-— Mo tgage only opeto tine to the CTteni 
CO which tie m) i^age WU), propel 'a be .leaessaiy 

Tiio pia* oaf ito m do by tlio m cnagec of a joint family wbo 

is not oho father of the othci membocs of the family can only he justifled so 
tai ab it ia wanijcd 'or tbo ]oiat family pmgosos. If the necessity cannot 
be established by diieot evidence, it may be assumed if it can be shown that 
leasonablo care was tak^a to iscsitam h ‘-nob ououmbuance^s existed, and the 
tian‘>fGio 3 acted in good faith [s ction 38 of the Tiansfer of Propeity Act (IV of 
1882)] In either o* se the burden of pioof hes on the pctson vcho claims the 
1 sneflt of the moitgigo, Bhaiiya Ghandra DJim BMoas v Jayat Eishore 
Achaijya Qhowdhwt (1) followed. 

OhiCie Vv.ic no diCf ieno‘» between the burden of pi oof when it is desiiod to 
support a moitgiga mad’ by a mamger of a juat estate, and that wbioh is 
reyuiied to support the moitgag'o made by a widow who has only a similar 
limited powoi of diS|_obition 

If the debt was not iocuried tor family noc'Sbity, the interest of iho 
manegei ot the family with rospeot tomoitgagop m rhe same province as that 
from which the pitsent ease has been brought, cannot be sold in enforcement 
of the mortgage. Lachlman Brasad v. Satnam 8inyh[2) leforied to. 

In the present case the mortgagee had only discharged the burden thrown 
upon him of proving neees>ii,y for the deed to the limited extent as held by the 
High Court, and the "ecurity, therefoie, stood only to the limited extent proved, 

* Present •—Lots. Booemastbb, Sir Johm Edub, Sir Waootr Phihuimobb, 

Babt.j and Sir Lawbbnojs Jbekins.* 

« (1) (1916) I. L. £, U Oalo, 185 ; L B, 43 I, A., 249. 
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Apps VL 87 of 1916 from a judgement and fleereo(llth of May, 
1011), of the Iligh Court at Allahabad, 'which varied a decree 
(31st of May, 1909), of the Subordinate Judge of Aligarh. 

Thib appeal arose out of a suit brought by the respondents to 

enforce a mortgage, dated the 4th of September, 1894, made by 
Sheoraj Singh as manager of a Hindu joint family consisting of 

himself and his brother Maharaj Singh, and governed by'^the 
Mitakshara law. By the mortgage deed it was stated that 
Hheoraj had borrowed Es. 3,000 in order to pay the Govern- 
ment revenue in respect of the Tillages hold by the joint family, 
and that he promised to pay that sum on demand with interest 
at the rate of Rs. 1-2 per cent per mensem. There was 
also a provision for the payment of compound interest at the 
same ^ rate with half-yearly rests on default m payment of 
the simple interest. The mortgagor hypothecated some of the 
joint family propeity (shares in villages held by the joint 
family) besides other property as security for the payment of 
the mortgage money. In February, 1907, some of the shares 
m the mortgaged villages were put up for sale in execution 

ol a money decree and were purchased by Raja Balwant Singh 
of Awa now represented by the Collector of Etah who was in 
charge of his estate. 

The defence of Sheoraj Singh was that “ at the Lime of the 
exe™t.oa of the deed ho W a pressing nooessity ,o borrow 
money for the purpose of paying tevenne owing to the pressing 
demand and throngh fear of the attachment ol the property he 

“ without thinking over the Ltter;” 
and that the mortgagee taking advantage of his necessity got 

iBg 

The mainyefence of the other defendants (Maharaj Singh and 

coidd not be enforced against Maharaj Singh, and that thL was 

no necessity for contracting the debt from whiVK ml • e j 
derived no benefit. ® which Maharaj had 

-The Subordinate Jndge found that the mortgage was enforce- 
£t ron«! 

mortgaged 
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properly, and for recovery of the wholo sura elaimod except a 
small amount of interest which he disallowed 

On appeal the High Court (IvAEAMAT Husain and E. M D. 
Chamier, JJ ) varied the decree of the Subordinate Judge. The 
material part of their judgement was as follows 

Slieorai Singh was, it may be assumed, managei of the property of tho 
family, to which he belonged, and the mortgage is therefore enforceable against 
the family, to which he belonged, and the mortgage is therefoie enforceable 
against the family property so far as it is suppoited by actual necessity or, at 
all events, a reasonably credited necessity. Dha issue on this point fixed by the 
Subordinate Judge is i rthei ouiioualy woided. It rims as lollows — ' Whether 
Rio Mahavaj Singh benefited by tlie money lent and is liable to pay it T Not- 
withstanding tb,e langnage of tbe I'.siie, it is eloai tbit both parties undeistood 
what they had to prove, and that the plaintiffs set themselves to prove that tho 
loan was contiacted toi necessity The evidence shows* that of the sum 
advanced by Haikishan De^s, Eh, 918-13-f) were paid into Kasganj tahsil on the 
day on which the mortgage was yegi'stered on account of land revenue due on 
two villages belonging to the family of the moi tgagor It is also shown that on 
the same day Es 779-7-10 were paid in1;o the same tahsil on account of irriga- 
tion charges in le&pect of two villages of the family and the revenue of a third 
village Beyond these two sums, there is no evidence of any necessity, nor is 
theie any evidencejthat Harkishan Das made inquiries which led him to 
believe that there was any necessity The mortgage is, therefore, enforceable 
only to the extent of Rs. 1,098-5-7. The question might have arisen a<? to 
whether the whole mortgage was not enforceable against the share of the 
mortgagor at all events But according to tho Full Bench, decision in Chandra- 
deoStnp 7 /v. Afate Prasad (1) as interpiatod in JS'aZ* Shanlm^ v Wawab Singh 
(2) the mortgage is not enforceable even as against the mortgagor’s share except 
m so far as it is suppoited by necessity. The Subordinate Judge, as already 
silted, has disallowed a portion of the interest. ITe says Ihit it is uncommon 
to provide for compound interest with six-monthly rests. We cannot agree 
With him. Compound interest with six-monthly lests is not uncommon, nor 
IS it necessanly penal, and inasmuch as it cannot be said that the mortgagor 
was m this matter oveireached in any way, we see no reason why the 
payment of interest should not be enforced aoooidmg to tho contract. . 

' The result is that we arc of opinion that the decree of tbe couit below 
should be modified. In modification of that decree, we pass a decree in favour 
of the plamtiSs respondents for Es. 1,098-5-7 with interest at the rate specified 
in the'mortgago up to the date fixed for payment in the decree of tbe court 
below, and tbeieafter at the rate of 6 per cent pei annum.” 

On this appeal, whicli was heard ex pmle, B, Dube for 
ihe appellants contended that the evidence showed that the 
money was lent to the mortgagor on the faith of the repre- 
sentation made by him to the mortgagee th^t it ...was urgently 
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needed for family necessity. It was also proved that the mort* 
- gage debt was incurred for legal necessity. The recitals in the 
deed and the actual payments of the revenue made raised a 
presumption that the whole of the money was borrowed for neces- 
sity The absence of legal necessity was not raised in the plea- 
dings by the defendant Raja Balwant Singh, and should not have 
been made a ground of decision by the High Ooiut Reference was 
made to Banga Ghandra Dhur Biswas v. Jagat Kishore doha)]- 
ya Ghowdhuri (1^ 8ahii Bam Chandra v. Bhup Singh (2) and 
Xac/iman Prasad v. Sarmm Singh (3), but the recent cases, it 
was admitted, were opposed to the appellant's contention. 

The judgement of their Lordships was delivered by Lord 
Bxjckmaster 

Too question raised in this appeal is as io the rights of 
certain mortgagees under and in le.pcct ol a mortgacre 
which was dated (he 4th of September, 1894. That mort^^-aga 
was executed by one Raja Sheoraj Singh, the manager of 
certain joint property held by himself and his brother, Maharaj 
Smgh, and governed by the Mitakshara law. The mortgage was 

for the sum of 3,000 rupees, with interest at the rate of 1 rupee 
-annas per cent per month, with compound interest and half- 
yearly lests. The mortgage affects three villages, and on the 
ace of it theie is a recital that the money was lent in order that 
e mortgagor might pay the Goveinment revenue. The oiidual 
mortgagee is dead, and his representatives instituted the pioceed- 

number of ““‘S'ign 'leed A considerable 

Tf n by the different partces vho were 

mads! defendants to those proeeodnigs, but for the pmposeolthc 

present appeal only one of those defences needs consideration 
That defence ts this ; that the property that uas mortgag “g 
omt property, a naortgage could only be operative to the -eS 

hPTl, T', Judge before whom the ease w rs 

card allowed the whole of the original mortgage debt to rtand, 

(1) (1916) I L. R., H OAla, 18S 5 L R, 48 I, A , 249. 

^ (2) (1917) I. D, B., 39 Al], 487 . L. R., 44 I A., 128 

1 4 sot) •' L* R , 44 1. A., ICS, 



ALLAHABAD SERIES, 


175 


YOL. XL.] 

bufc reduced the rate of interest. The High Court, to whom an 
appeal was brought, has allowed the mortgage for pait only of 
the original sum, namely, for the sum of 1,698 rupees, 5 annas, 
and has restored the full rights of interest which the moitgigee 
possessed under the deed on that sum. 

The appeal from that judgement has been brought under an 
order made by the High Court, who thought that the appeal gave 
rise to two questions of importance, the first being : “ Whether 
the burden lies upon a mortgagee who takes a mortgage from the 
manager of a joint Hindu family governed by the Mitakshara law 
to prove that the debt was incurred for family necessity ” ; and 
the second . “ Whether, if the debt was not so incurred, the 
interest of the manager of the family, that is, of the mortgagor, 
m the mortgaged property oculd be sold in enforcement of the 
mortgage.” It is to be observed rhat the grounds upon which the 
appeal was permitted do not include the question of considering 
whether, in point of fact, more than the amount allowed by the 
High Court had in fact been raised by way of necessity j but 
this point has been argued and consideied by their Lordships. 

As to the first of these two questions their Lordships enteitain 
no doubt The mortgage of joint estate made by the manager 
of the propel ty, who is not the father of the other members 
of the joint family, can only be justihtd so fai as it is 
wanted for the jomb family purposes. If the necessity cannot 
be established by diiect evidence it may be assumed, if it 
can be shown that leasonahle care was taken to ascertain if such 
circumstances existed and the transferee acted in good faith (sec. 
38, Tiansfer of Property Act), In either case thebuidsn of proof 
lies on the person who claims the benefit of the mortgage There 
is no difference between the burden of proof when it is desired to 
support a mortgage made by a manager of a joint estate and that 
which is x’equired to support the mortgage made, for example, 
by a widow who has only a similar limited po.ier of disposition 
In the case of Buiipu Qhojth^vQ, DJiimt Siswds v* JcLgcbt K.i&JioT6 
Aoharjya Ohowdhuri (1), following previous decisions to the 
same effect, it was stated in perfectly clear and unambiguous 
terms that the burden of proving that such ^^positions were 
|1) (I9l6) I, L. B., 41 Dale., 188 ; L, B , 48 »1, A, 249, 
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lawful rests upoa the persons who seek to claim benefits under 
them. The question, therefore, which the High Court thought 
needed consideration, so far as the burden of proof is concerned, 
must be decided against the appellants. 

As to the second point, that question, so far as it covers 
mortgages in the same province as the province fiom which this 
appeal has been brought, has also been decided since the judge- 
ment of the High Court, adversely to the appellants’ contention 
in a case to which their Lordships’ attention was called— 
Lachman Prasad y. Sarnam Singh ( 1 ). 

^ There remains only the point as to whether m this case the 
High Court were right in thinking that the mortgagee had only 
discharged the burden thrown upon him of proving necessity for 
the deed to the limited extent of the 1,698 rupees. Now the facts 
with regard to that matter are these ;-There were three villages 
that were the subject of the mortgage. The statement in the 
deed was that the money was needed to pay the Government 
revenue. What payments were made in respect of that revenue 
could easily be established by calling the proper witnesses, and, 

indeed, one such witness was called for the purpose of proving 
payments in respect of two of the villages, and he showed pay 
ments to the amount for which the High Court has allowed the 
mortgage to stand The mortgagee cannot allege that the 
witnesses who could prove the necessity, on the existence of 
which his security depends, are inaccessible, or cannot now be 
obtained through lapse of time or for other good reason. The 
proof could have been and ought to have been laid before the 
Court by the appellants, on whom the burden rests. That burden 
they have failed to discharge, and in their Lordships’ opinion the 

8to!d ''' that the security 

stood to the limited extent only of the necessity proved ThZ 
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i V 

1 1 ’ ^ K., U I. A., I63i 



TOT^ XLI 


ALLAHABAD SERIE'?. 


ITT 


APPELLATE CIYIL. 

Before Sir Sen y BteJiards, Knight, Chief Justice, and Mr Justiee 
Muhammad Bafig. 

DEO NAB\IN SING-H ahd OTHErs (DBrrNDAi.'iS) v 8ITLA BAKHSH 
SINGH AND OrHERS (PLAINTIPrS).* 

Act {Local) No II of 1901 {Ag a Icnancy Act), sections 95, 177 (f)— Civil 
and Revenue Cou>t$-~jLi)iad%etion — Apireal. 

A party to a su t m a Ravenue Oonrfc cinnot, morely by formally raising an 
absolutely nateuabb pla^ of jansd^obion, remove the cisa from the Revenue 
Court to a CiVil Court, 

In this case a suit was brought in a Civil Court to eject the 

_ i — mi.. — n 


that they were not trespissers, but tenants of the then plaintiffs. 
On this the Civil Court directed them to file a suit in the Bevenue 
Court to have their status as tenants declared. The present 
suit was accordingly instituted undei section 95 of the Agra 
Tenancy Act. An objection was taken to the jurisdiction of the 
Revenue Court, but it was overruled, and the Kevenue Court 
proceeded to hear the case and pass a decree An appeal was 


1916 
May, 25. 


passed a decree. From this decree the defendants appealed to 



plaintiffs as trespassers The latter pleaded that they held the 


made an order directing the defendants in that suit to institute 

within three months a suit in the Revenue Court for determina- 
tion of the question. This order was made under the provisions 
of section 202 of the Tenancy Act This suit was thereupon 

Second Appeal No. 429 of 1915, from a decree of B. 3. Dalai, Disferiotf 
Judge of Benares, dated the 14th of Novembac, 1914, modifying a decree of 
Bhagwati Dayal Singh, Assistant Oollaotor, First Glass, of Jaunpur, dat|d^ the 
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instituted asking for a declaration of like nature of the tenancy 
under section 95 of the Tenancy Act, An objection was taken as 
0 his jurisdiction to hear the suit, which he at once overruled 
He then dealt with the suit and made a deciee. An appeal was 

preferred to the Histi let Judge and cross-objections filed by the 

oohei side The learned Distiict Judge entertained the appeal on 
the giound that a question of jurisdiction had been decided He 
then dealt with the case on the merits. An appeal has been 
preferred by the defendants and the piaintifis have filed cross- 
objections In our opinion no question of jurisdiction was in 
reality decided by the Assistant Collector. In the first place the 
suit was brought m compliance with the oider of the Civil Court 
that a suit should be instituted in the Revenue Court. In the 
next place the suit was under section 95 of the Tenancy Act 
which Act expressly provides that suits undei section 95 must be 
brought in the Revenue Court and no other. It was, therefore 
^bsolnltelyabsmd to contend that the Revenue Court had nJ 
jurisdiction to hear the present suit. It would be reducing matters 
to an absolute absurdity to hold that the defendants in a revenue 
sui cou y loimally laising an absolutely untenable plea of 
jurisdiction, take every ease from the Revenue Court to the 
Civil Court. We accordingly allow the appeal to this extent 
that we set aside the deoiee of the learnel District Judge 
and remand the case to him with dnections to return the 
memorandum of appeal and the cross-objections for presentation 
to the proper court. Costs here and heretofore will be costs in 

the cause. 

Appeal allowed and cause Temanded, 

Befoie Mr, J'mtke Btggoti and Mt, Justice Wahh. 

BADHS LAL (Dbe-endam) BHAWANI BAM (PtAiHTipvi and 
MUSAMMAT BIDYA (DEFisroANT}.* 

Imo^Sueemimt^Btndu widm ^-BnehmUty in husband*^ 
hf^4hm-~-Gondmatim hy Mshmd 

Dacier the Hmflu law, a widow xs not debarred from aabentxng to bet 
on the gtomid tiiat .ha h ad ieosm, nnohaate m hm tabsnd’s 

oram»t. Jb% 6 ol Mntta, a»W the isih ot Bsoambe,, 1815, tsvetataB J 
of Mwif totaa to xsa rf 
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hfe-time, if the husband had condoned her unohastity. Gangadhar Pa appa 
Alurv.YeUu horn Yuaswami Shitaioale (1) followed Matungxnee Dabee 
V. Joyhadee Dales (2) and Moni am Kohta v. Ken Kohtani (3) retenecl to 

BalmaeunD and Bhawani Ram, by caste Brahmins, were 
brothers, separate in estate. Balmakund died \uthout issue in 
1911. His widow Musammat Bidya took possession of his 
property. In 1912 she sold a house which formed part of that 
property to Lala Radhe Lai. Bhawani Earn brought a suit 
against the w idow and the vendee for possession of the house on 
the ground that Musammat Bidya was unchaste during the life- 
time of her husband and, accoidingly, not entitled under the 
Hindu law to inherit. An alternative relief was claimed for a 
declaration that the sale would not be binding on the plaintiff 
after the widow’s death, The court of first instance found that 
about 1904 Musammat Bidya had run away from her husband’s 
house with one Babu Lai and had illicit connection with him; 
that subsequently her husband condoned the offence and freely 
took her back in his house where she lived with him as his wife 
upto the time of his death ; and that she was neither outcasted nor 
treated as such. It was admitted, however, that since her 
husband’s death she had taken up an immoral life with Radhey 
Lai and had an illegitimate child by him. It was not found 
whether or not she had performed any expiatory ceremonies for 
the act of unchastity committed in 1904 The court held that 
the unchastity having been condoned by the husband she was 
entitled under the Hindu law to inherit hei husband’s property. 
As to the sale consideration the court found that a part of it 
was for legal necessity, and gave the plaintiff a declaratory 
decree in accordance with that finding. Both parties appealed, 
and the lower appellate court, while upholding all the findings of 
the court of first instance, was of opinion that unchastity during 
l^er husband’s life-time debarred Musammat ^Bidya from inheri- 
ting the property and that the subsequent condonation by the 
husband was of no avail in removing the bar. The lower 
appellate court aceordmgly gave the plaintiff a decree for 
possession. The defendant Radhe Lai appealed to the High 
Court* 

(t) (1011) I. L. R., 36 Bom , 1S8. (2) (1860) 14 W. R, , A. 0.“ J.* S3. 

(3) (i8£0) I. L«B , 6 GAo., 7TL 
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The^ Hon’bie Munshi Narayan Prasad Ashihana, for the 
appellant : ~~ 

The authoritative writings of Hindu law-givers which make 
any mention of chastity in connection ^\lth the widow’s right to 
inherit are founded on the two following texts, quoted in 
Mitakshara . — Colebiooko’s Translation; Ch. II, section 1, § 6 ; 

“ The widow of a childless man, keeping unsullied her husband’s 
bed and persevering in religious observances, shall present his 
funeral oblation and obtain his entire share (Yriddha Manu),” 
and “ Let the widow succeed to her husband’s wealth provided 
she be chaste (Katyayana).” Although in the chapter dealing 
with the subject of exclusion from inheritance the Mitakshara 
does not enumerate unchastity by itself, i. e , apart from loss of 
caste that may result from it, as one of the grounds of exclusion, 
the courts have ascribed a binding character to these two texts 
and have accepted them as laying down that a widow who has 
been leading an unchaste life at the time of her husband’s death 
13 disqualified from succeeding to her husband’s property. The 
texts aie applicable only with lefercnce to the time when the 
succession opens out on the death of the husband ; so that, a 
widow who had inherited her husband’s property would not be 
liable to forfeit it by reason of subsequent acts of unchastity ; 
Moniram Kolita v- Eeri Kolitani (1). Further, it has been held 
that a woman who at the time of her husband’s death has been living 
a ebasto life is not disqualified from inheriting by reason of her 
having committed at some former time an act of adultery, if that 
act has subsequently been condoned by her husband ; Ganga- 
dhar Parappa Alur v. Yellv> kom Viraswami Shirawah 
(2) and MaiuTiginee Dahee v. Joykallee Dabee (3). In -che 
last mentioned case Market, J., dealt exhaustively with 
the various texts and authorities relevant to the subject. 
According to Hindu texts uncliastity is of different grades. Mere 
adultery is less heinous and is expiable ; but, if followed by 
conception or child-birth or by loss of caste, it is regarded 
as of an aggravated type and as being inexpiable. No doubt 
the case might he different if the adultery in question 
I , |108O) I. U 0 Oalo., 776. (2) (1911) I, L. B., 86 138. 

(8) (1869)UW.B.,AQ.J.,2S. 
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were of the latter type. Here, the woman was not only nob 
degraded or outcasted, but restored by the husband to the full 
status of a wife. Different questions might have arisen if the 
husband had altogether repudiated or abandoned her. The 
subject is discussed in Sirvya'. Hindu Woman’s Estate: 1913 
Edn., pp. S7 to 39- 

Dr. Surendro Nath Sen^ for the respondents : — 

The texts cited by the appellant, as well as other texts, for 
example, that of Vrihaspati, to be found in Sacred Boohs of 
the East, Vol. 33, Oh. XX V, sec. 49, p. 377, and that oi Prajapati, 
quoted in Viramitrodaya : Translated by Sastri : 1879 Edn., p 
133, emphatically make chasity a condition precedent to the 
widow’s succeeding to her husband’s property. And there is 
nothing in the texts to confine the inquiry as to her chastity to 
the time of her husband’s death ; on the other hand, the texts 
contemplate the whole of her married life. This is in accordance 
with the conception of marriage in Hindu Law, and with the 
reasons for the widow’s inheritance. According to the Hindu 
Shastras marriage is not a civil contract hut a religious institution 
or sacrament ; it is a holy union for the performance of religious 
duties; G'oJap -SosfK ; Hindu Law : 4th Edn,, pp. 86, 88. And 
one reason for the succession of the ividow to her husband’s 
property is her competence to peiform the religious rites in honour 
of him and his ancestors. The estate of the husband may be 
taken only by a wife who is chaste and who is competent to perform 
religious ceremonies conducive to the spiiitual benefit of her 
husband ; Viramitrodaya : Tianslaied by Sastri ; 1879 Edn., p. 
183. Dnchastity which has not been expiated by the performance 
of purifying ceremonies renders the widow incompetent to 
perform religious rites for the spiritual welfare of her husband. 
The wife’s right to be her husband’s heir is founded on her 
fidelity and loyalty to him. It is her devotion to the husband 
that constitutes her to be the half of her husband, in which 
capacity it is that she inherits ; Golay Sastri : Hindu Law : 4th 
Edn , p. 366, Further, it is observed at page 367 of the same 
book that mere iSnchastity, when not followed by conception or 
loss of caste, is expiable and cannot justify exclusion from 
inheritance, exocp4 in the case of the wife, whose case stands on 
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a different footing altogether from that of other female relations , 
for, conjugal fidelity forms the foiimlation and is the sine qua 
non of her right of inheritance The case of Monimm Kolita v. 
Keri KoUtani (1) relied on by the appellants has no bearing on 
the present case; the question for determination there was not 
whether unchastity committed during the husband’s life-time 
debarred the widow from inheriting, but whether iinchastity 
committed after the husband’s death divested her of the estate 
that had already vested in her. The case of Gangadhar Parapq)a 
Alur V. Yellu kom Viraswami Shimvoale (2) is distinguishable , 
there, seemingly, the adultery was committed at the hus])and’s 
express desire and the person who was setting up the unchastity 
of the widow was a stranger. As to the effect of condonation by 
the husband, the appellant has not cited any texts of Hindu law- 
givers in support of the proposition that such condonation makes 
an unchaste wife entitled to iubeiit The texts which have been 
cited make no such reservation in favour of an unchaste wife. 
From what has been submitted above it follows that con- 
donation can make no differenie to her position regarding 
inheritance; for it cannot make her chaste who has been 
unchaste. The husband may foigive her and treat her kindly 
and suffer her to live with him; but his condonation cannot 
remove^ her spiritual degradation and incompetenec foi reli- 
gious rites. It is not a substitute for expiati )n The stain of 

unchastity cannot be removed either by the husband’s previous 

consent or by his subsequent condonation. Where the marriage 
is essentially a matter of contract it rests with the husband 
either to divorce an erring wife and deprive her of all rights or 
to condone the offence and to continue or reinstate her in all her 
rights. As has been already submitted a Hindu marriage is 
different. The husband cannot divorce an unchaste wife” and 
reduce her to absolute destitulioa, nor can lie by condonation 
restore her to her full status. 

Tlie Hon ble Munshi Namyan Prasad AsUhana, was not 
heard in reply. 

onwtw 

oat-ofthe following state of facts. One Balmakund died as a 
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separated Hindu ; he was childless and left him surviving a 
widow, Musammai Bidya The latter performed the obsequies 
of her deceased husband and entered into posses'sion of his pro- 
perty, including a ceitam house. She subsequently sold tins 
house to one Radhe Lai. Thereupon the present suit was brought 
by Bhawani Ram, brother of Balmakund, impleading Musammat 
Bidya and Radhe Lai as defendants. Relief was sought in the 
alternative, either by immediate possession over the house in 
question, or by way of a declaration that the alienation made 
would not bind the plaintiff after the death ot Musammat Bidya. 
The reason why the fir^t relief wms claimed was that the plaintiff 
alleged that Musammat Bidya, having been unchaste during 
the life-time of her husband, was not his heir at all under the 
Hindu law and was disentitled to succeed to any of his property, 
even with the limited estate of a Hindu wddow. With regard to 
this allegation of unchaslity we have concurrent findings by the 
courts below, and these findings aie binding upon us in second 
appeal. Musammat Bidya was in fact guilty of imchastity 
during the life-time of her husband. She left her home with a 
paramour some eight years befoie her husband’s death; but her 
bii'^band condoned the offence, forgave his erring wife and took 
her back into his house, where .she lived with mm as his wife 
during the closing years of his life and was so living at the time 
of his death. A point has been made in arguinont before us that 
there is no evidence of the performance on the part of Musam- 
mat Bidya of any of the expiatory ceremonies prescribed by 
Hindu law. It is true that the i eoord is silent on this point, but 
on the other hand, there is no allegation that Musammat Bidya 
was outcasted in consequence of her conduct, or that any social 
penalty was inflicted on Balmakund by the members of his 
brotherhood on account of his having readmitted the erring 
woman to the privileges of wife-hood. On these facts the court 
of first instance held that Musammat Bidya had succeeded to the 
estate of Balmakund with the rights of a Hindu widow. The 
learne 1 Muusif went into the question of consideration foi’ the 
sale-deed in suit. The total consideration w’^as Rs, 600, and the 
finding is that out of this Bs. 200 was spent on the due perfor- 
mance of ceremonies and observances in connection with the 
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funeral rites of the deceased. To this extent therefore the 
alienation was justified by necessity. The learned Munsif accor- 
dingly gave the plaintiff a declaration to the effect that the sale 
in favour ol Radhe Lai was not binding upon him after the death 
of the widow, except to the extent of a sum of Es. 200. There 
were appeals by both parties, and that is the reason why we lis 
two appeals now before us, although in this Court both of th 
are preferred by the defendant, Radhe Lai The learned Sub- 
ordinate Judge has not dissented from the court of first instance 
on any finding of fact, but he had taken a different view of the 
law applicable to those facts. He holds that the proved unch 
tity of Musammat Bidya disentitled her to inherit the est 
of her deceased husband, and that this disqualification is in no 


appeals now before us Radhe Lai only asks for the restoration of 
the decree passed by the court of first instance, and we have 


courts below have differed. There is no clear authority of this 
Court on the point, but there is a reported decision of the 
Bombay High Court which seems to go the whole length in 
favour of the appellant. This is the case of Gangadhar 
Pamppa Alur v. Yellu kom Vh'aswami Shirawak (1). It 
has been contended before us on behalf of the respondents 
that the facts of this case arc distinguishable from those now 


m me lowor appeiuto court;, ine suggestion is tnat the 
two cases are to be distinguished on two grounds, first, because in 
the Bombay case the allegation of the plaintiff was that the 







outsiders, cannot be regarded as affecting the 
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other than the hubband or the wife. Apart irom this, the learned 
Judge evidently conceived himself to be laying down a genera^ 
principle of law which, unless affirmed, would leave it open 
any person interested in the matter to deny on some futui© 
occasion the rights of a widow who had peacefully succeeded to 
the possession of her late husband’s property, by making up some 
ancient scandal long antecedent to the date on which the inheri* 
tance opened. 

As regards the general question of condonation by the husband, 
it seems clear that the Bombay decision does not mean to lay 
down any distinction between an act of adultery committed with 
the previous knowledge and consent of the husband and a similar 
act committed behind his back, bub covered by his condonation 
and forgiveness. Nor does it seem possible to lay down any 
valid distinction upon these linos. There is one other reported 
authority on the point which deserves careful consideration, 
namely Matungime Dahee v. Joykallee Dahee (1). The actual 
point for decision in that case was the much controverted question, 
set at rest later on by the decision of their Lordships of the 
Privy Council in Moniram Kolita v. Keri KoUtani (2), as to 


after the estate had opened in her favour. The learned Judge, 
however, found it necessary to enter into an elaborate examina- 
tion of the entire question, and the result is that we find pro- 
positions of law laid down which have a direct bearing on the 
question now before us. Mr. Justice Markbi” quotes an older 
case of the same Court as authority for the proposition that even 
adultery in the husband's life time is not in itself necessarily 
sufficient to disentitle the wife to inherit. He goes on to explain 
his meaning by saying that, in his opinion, it is not the immoral 
act alone which in any case destroys the right, bub the loss of 
•caste Of degradation which may follow thereupon. 4 more 
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and not she who was previously adulterous, but ceased to be so 
and 00‘habited with her husband or expiated, or was about , to 
expiate, the sin by penauce before the time of succession.” The 
decision of Mr. Justice Market was appealed against and we 
have in the same report the decision of a Bench of two Judges 
who decided that appeal. Peacock, C. J., again referred to the 
words already quoted from Babii Shama Charan Sircar’s work, 
and quoted them with approval as embodying a correct statement 
of law on the point. These opinions seem sufficiently to cover 
the state of facts now before us. It may be noted further that 
in the Privy Council case to whicn reference has already been 
made the learned Judges reproduced, with an expression of their 
approval, a portion of the decision of Sir Barnes Peacock above 
referred to. In the portion so quoted stress is laid upon the 
praoticarinconvenience which might result if it were held that 
any act of unchastity on the part of the widow, committed after 
the succession had opened in her favour, were to be treated as 
divesting hei of the estate. It is obvious that a similar argu* 
ment from convenience may be relied on in support of the appeal 
now before us i for a decision against the appellant would involve 
this consequence, that a Hindu widow wdio had been living in 
peace and harmony with her husband at the time of his death, 
and had obtained possession of his estate, might find her 
g possession called in question years afterwards, on the evidence, it 
may be, of a spiteful or dishonest servant, on the strength of acts 
alleged to have been committed by her many years prior to her 
husband’s death. Their Lordships approved of the remark that, 
although inconvenience would not be a ground for deciding a 
case like the present if the law were clear upon the subject, it is 
an argument which may fairly be adduced under certain circum* 
stanedsr The arguments based upon ancient texts which have 
■ been relied upon on behalf.of the respondent in the present case 
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are in substance the same arguments which were considered by 
their Lordships of the Privy Council, and rejected as unsatisfac- 
tory, when the question before them was whether a Hindu widow 
could be divested of the estate of her late husband by reason of 
acts of unchastity committed during her widow-hood. On the 
authorities, therefore, and on general grounds of public policy and 
convenience, we think that this appeal ought to be allowed, We 
set aside both the decrees of the lower appellate court and res- 
tore the decree passed by the court- of first instance. The order 
of that court as to costs will stand, but the defendant Kadhe Lai 
will get bis costs on the appeal filed by Bhawani Ram in the 
lower appellate court and also his costs in this Court. On the 
other hand Radhe Lai will remain liable for his cdsts in the appeal 
filed by him in the lower appellate court, 

‘ Ajp'peal allowed. 


Radhe Lad 
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Bkawaki 

Ram, 


Bufo'e Mr. Jiaiice Tiggoli and Mr, Jnsiiae Walsh. 

SALAMAT-UZ-ZAMIN BEGAM (Dependant) v. MASHA ALLAH KHAN - 

AND OTHBBS (PljAINTIPFS)*. 

Act No. 17 of 1882 C Brans for of Froperty AotJ, seatiom 54, 48 — Mntua{ sales 
of property effected ly registered deeds-- Subsequent agreement to exchange 
portions of property sold-— Agreement acted ‘upon, hut without execution of 
written instrum ent — Legal position of parlies. 

In 1905, A By means of a duly registered 3 eed, sold property X, with 
other property, to B, and B similarly sold property F, with other property, to 
A.- Possession o! items X and F was. however, not transferred t and shortly 
afterwards A and B agreed to exobaaga the two properties, No deed of 
exchange was ever executed, hub the parties remained in possession of the pro- 
perties in question from 1905 onwards. la 1915 .some of the heirs of B sued to 
recover property X from A in virtue of the sale deed of 1905. Held that in the 
ciroumstanoes the plaintiffs -wore not entitled to recover. Kurri Veerareddi y , 
Kurm Bapireddi [{) and. Chidamhara Ohettiary. Vaidilinga Padayachi (2) dis- 
sented from. MhJiowed Mwsa v. Aghoi'e Kumar Ganguli {^), Eliadbeth Maddison 
V. John Alder son (i) SumsuddinQoolam Husein v. Abdul Husein Kalimud- 
din (5)i Karalia Nanulhai Mahomedbhai v. Mansulehram Vakhatchand {Q>), 

* Second Appeal No. 442 of 1916, from a decree of Durga Datt Joshi/ 
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(3) (1914) I, L. R., 4.2 Oalo., 801., (6) (1900) I L. R., 24 Bam*, 400. . V' : 
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191T BahMh v Mughlafii iKhamm {1% Began v. Muhammad Yaguh {2), 

Muhammad Tahb Husain v. Inayak Jan (8), Jhamplu v, Kutmmmxi (4) and 

BaiiAmai-uZ" Maung Shwe 6oh y, Maung Inn (5) refeiEod tq, 

BrSi ^ registered sale deed, dated the 14ch of August, 1905, the 

Mama s-PPellant sold the zaruin lari property in suit together with other 
Amah Khan, property to Muhammad Ali Jan Khan. On the same date 
Muhammad Ali Jan Khan sold to the appellant by means of a 
r-^gistered sale-deed a certain shop together with some other 
property. A few days afterwards an exchange took place 
between the parties by a parole agreement, and by virtue of it 
the zamindari property in suit and the shop went back to their 
respective former owneis No written instrument of exchange 
was executed. Possession of the property in suit remained all 
along with the appellant ; Muhammad Ali Jan Khan had effected 
mutation in his favour of the other property purchased by him 
under the deed of the 14th of August, 1905, but not of the property 
in suit. The shop remained in the possession of Muhammad Ali 
Jan Khan, and after his death in 1910, was sold, on the 21st of 
February, 1911, by his heirs. On the 4th of August, 1916, the 
heirs of Muhammad All Jan Khan brought a suit for recovery of 
possession of the property in suit -on the basis of the sale-deed of 
the 14th of August, 1905. The court of first instance held that 
the transaction of exchange set up by the defence was proved, and 
the suit was dismissed. The lower appellate court held that as a 
matter of fact the exchange had taken place but that, as it had 
not been effected by a registered instrument, the exchange was 
invalid, and on that finding decreed the suit. The appeal to the 
High Court came up before a single Judge who remanded an issue 


I i- 


as to the valuation of the property in suit and of the shop, respoc* 
tivaly, at the time of the sale-deeds of 1905. The finding 
returned was to the effect that the value of each was over 
Bs. 100, The case was then referred to a Bench of two Judges. 
Maulvi Jg6al Ahmad^ for the appellant i — 

Section 118 of the Transfer of Property Act read with 
section 64 of that Act no doubt requires that an exchange of 
properties of the value of Es. 100 or upwards must be made 

I' 683. 

. 2) (1894) I. L. B., 16 All , 344, (4) (1917) I. h. B., 39 All., 696, 

1 1 1 M ^ , (S) (1916) 1 Tj, B., 44 Oalo., 542. , 
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by a registered instrument. But the absence of a registered 
instrument would not necessarily entitle the plaintiffs to a deeieo. 
In this case according to the findings arrived at by the courts 
below the arraugomont was carried out by the parties and 
complete effect was given to it. The acts of the paities based 
on and in accordance with the arrangement ai rived at between 
them would cure the defect ol want of a registered deed of 
exchange. Equity would not allow a Statute to he made an 
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instrument of fraud ; HaUhury : Laws of England, Vol 13, p. 


75. Equity will support a transaction though clothed imperfectly 
in legal forms where the agreement has been acted upon by the 
parties ; Mahomed Mum v. Aglion Kumar Ganguli (1). I am 
also supported by the case of Jhamplu v. Kutramani (2). 
Further, the plaintiffs are not entitled to the relief claimed, 
because having transferred the shop to a person who is a bond 
fide purchaser without notice, they are not in a position to restore 
to the defendant that for which the property in suit was ex- 
changed ; for, he who seeks equity must do equity. 

Br. B. M. Sulaiman, for the respondents : — 

The provisions of section 54 of the Transfer of Property Act 
are imperative Consequently, the exchange set up by the 
defendant was not effective in law and the proprietary right in 
the share in dispute continues in the plaintiffs and did nob pass 
to the defendant. The plaintiffs are therefore entitled to a 
decree for Ipossession of the property. Where the words of a 
Statute are clear and unambiguous no equitable considerations 
ought to be allowed to modify them. To hold that an oral 
agreement acted upon by the parties can take the place of a 
registered instrument as required by section 54 would render 
that section nugatory. It will also lead to insecurity of title and 
open the door to perjury and fraud ; Kurri Veerareddi v. Kurri 
Bapireddi (3) and Chidamhara Ghettiar v, Vdidilinga 
Padayaohi (4). The principle that equity considers that as done 
which ought to have been done has no application if in the result 
it defeats the express provisions of the law ; Sumsuddin 
Gmlam JSm&m v. Abdul Smein KalipiudMn (5), ^ 

(1) (3914) 1. h, m a<hU, 891. ,(3) {ims) l. Ii. a. 29 Mad., 886. 

(2) (1917) 1..II. B.,‘89 All,, $96. (4) (1913) I. U 1^., 88 Mad., 519. 

' '(6)1 (yo6) t 81 Bom., 366^ 
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Maulvi Iqbal Ahmad, was heard in reply. 

Walsh, J. — The facts of this case as found in both courts are 

SAI.AMAT-UZ- •in,, » , . 

zAMia simple, bui the question of law is one of some importance. By 

Beqam ^ cluly registoied sale-deed, the defendant, Musammat SaUmat-uz- 

Mas'ha Zamin, about the 14th of August, 1 905, soM and transfen\ d to one 

AjUh k, Muhammad All Jan Khan ^j,nter '^lia) the two and half biswansis 

of land now in suit. On the same date Muhammad Ali Jan Khan 
by another duly registered sale-deed, sold and transferred to 
Musammat Salamat-uz Zamin (intsy alia) a certain shop in 
Bulandshahr. The value of the shop on the said date has been 
found to have been Es, 125, and the value of the land now in 
suit has been found to have been Rs, 100. Shortly after these 
two sale-deeds, Muhammad Ali Jan Khan and the defendant 
verbally agreed to i e-transfer or to exchange these two pro- 
^ perties which each had thus purchased from the other, and each 
remained in possession of what had originally been transferred 
by the^ deeds Neither purchaser had any property in the 
district in which the property oiiginally transferred to him by his 
deed was situate, and, although it is not found, and therefore is 
not matenal to any 'point we have to decide, it is probable that 
the original inclusion of the two properties in the deeds of sale 
was only with the object of defeating, or technically eompiyincy 
with, the legistration law. From the date of the agieement 
to re-tmnsfer, or exchange, the two remained in possession of 
tie original properties, and tieated them as their own Muham- 
mad Ah Jan Khan was a mukhtar. He obtained mutation of 
the other properties puichased by him from the lady, but nut of 
the land now in suit. He died about five years afterwards, and at 
the date of his death the shop which he had agreed to take back 
in excinm|e. being still in his possession, was treated as part 
of his inheritance, and in February, 1911. was sold by his heirs 
to his widow, with the rest of his property in lien of dwer. In 

the shjrwhilh^f regards the property in suit and 

the shop which It was agreed to exchange for it, as though the 

’ . C K “ ‘T 5"“"' "« " * 

* ' ^“®^rument under sections 118 and 54 of 

1882 ), except 

P 




are some of tbe heirs of Muhammad Ali Jan Khan and who sue 
in that capacity, now claim the land originally sold and transfer- 
red to him by the said deed. Both courts below are in agree- 
ment as to the facts above stated The first court dismissed 
the suit. The lowe appellate court reversed this decision upon 
the ground that the exchange was “not valid/' or in other words, 
that there was no transfer by a registered instrument and no 
delivery of possession The question which we have to decide 
is whether under the general principles of law in this country 
a transaction of this kind, so acted upon by the parties, has 
become effectually binding upon them, in spite of the fact that 
the provisions of sections 54 and 118 have not been complied with. 
This question turns upon the further question whether the 
dicta of the Privy Council in Mahomed Musa v. Aghore Kumar 
Ganguli (1) apply to this and other similar oases. In England 
if the question arose unffer the analogous ease of the Stacute of 
Frauds, and the contention was that no interest in the land 
had passed, because the contract not being in writing, did not 
comply with the provisions of the Statute, che plaintiff’s position 
would be quite untenable As to this the law has been well 
settled since Maddison v Alderson (2), where Lord Selborne 
with the concurrence of the other members of their Lordships’ 
House said that in a suit founded on performance, or part 
performance, the defendant (in ibis case the plaintiff) is “really 
‘ charged ’ upon the equities resulting''from the acts done in 
execution of the contract, and not (within the meaning of the 
Statute of Frauds) upon the contract itself. If such equities 
were excluded, injustice of a kind which the Statute cannot be 
thought to have had in contemplation would follow.” 

The case in the Privy Council above mentioned arose out of 
some mortgage transactions of 1848, and 1871, respectively. 
Differences arose between the parties, A suit was brought and 
a compromise was reached by which the mortgage debts were to 
be paid off and the properties were to be legally conweyed by the 
mortgagor to the parties entitled to them in certain shares, A 
decree was made that the suit was decided m terms of the 
Qoippromise and struck off. Ho conveyances were executed m 
* f ^ Kt 49 d»lo„ 801 (817- 18.) (2> { 1883) 8, A Oij W* 
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completion of the contract of compiomise, nor was the compromise 
registered. But it was acted upon hy the parties for a period of 
fiom 30 lo 40 years The Privy Council held that, though the 
compromise and deciee taken together might be considered 
defective or inchoate as a validly concluded agreement, the acts 
of the parties had been such as to supply all defects. It was 
strongly contended that the document of compromise being 
unregistered was inadmissible, that oral evidence was* inadmissible, 
that there had been no transfer, and that the acts of the parties 
conferred no title In the judgement of their Loidships, delivered 
by Lord Shaw, it was pointed out that at that date no wiitten 
conveyance v as lequii ed by the law of India, and that the Transfer 
of Property Act, 18S2, did not apply But ‘‘ m view of the 
argument strongly pressed upon them their Lordships think it 
right to say,’' that “ the laws of Indii and of England follow the 
same rule” and, following the principle of 3Jaddiso7i v. Alderson 
(1), '• equity will support a transaction clothed imperfectly in 
those legal forms to which finality attaches after the bargain 
has been acted upon.” 

In my opinion this is^an authoritative statement of the law 
binding upon the courts in India, and applicable to the case, as 
(he tacts have been found now before us. Its binding ctfect can 
(Hily be questioned in so far as it can be shown that there is 
some express statutory enactment inconsistent with it, and not 
present to their Lordbhips’ mind In my opinion section 64 is 
not inconsistent with it and, moreover, it must have been present 
to their Lordships’ mind The defendant in this ease is not 
relying upon a document of transfer, but upon the complete 
performance of a contract for sale by exchange. 

Of the most recent authorities in this country, in which this 
question of principle has arisen, there are some in which the view 
of the Privy Council has clearly been acted upon, and there are 
none which suggest any special feature of the law of India which 
would appear likely to have affected their Lordships’ opinion if 
eit attention had been drawn to it, 

OoolchTyh ffuseiTL, v, Ahdul Hi/Csoivk 
O.J,, said that the chance of an heir-apparent 
W (1900) I L. 01 npm , M6. 
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'succeeding was not transferable, and ifc could only be ’bound, if at 
all, by the application of the principles of equity, and that they 
could not be applied because the property in question belonged to 
a category, the transfer of 'Which ivas prohibits I altogether 

In Karalia Nanubhai Maho'medbhai v Ifansuhhram Vakhat- 
chand (1) Jenkins, 0 J., had given effect to the principle by hold- 
ing that a judgement-debtor who had sold certain land and 
delivered possession thereof and been paid the purchase money, 
had no attachable interest, although there had been no transfer by 
him within the meaning of section 54, It follows logically from 
this decision that if he had lost all interest m the laud, his pur- 
chaser must have acquired it, though theie was no transfer. 

This case, and the ease of Bam Bakhah v. M'wghlani Ekamm 
(2), to which reference will be made hereafter, were definitely 
said not to be good law m the Madras Presidency by the court 
which decided Ghidambara Ohettiar v. Yaidilinga Padayachi 
(8), following the so-called Full Bench decision in Madras in 
Kurri Veerareddi v K'lirri Bapireddi (4). This latter decision 
was the authority most relied upon by the respondent m the 
present appeal. Tt would, therefoie, appear that there is a 
conflict of opinion, upon the application of the principles above 
stated to cases in India, between the Madias and the Allahabad 


decisions, and the quesiion really is whether the more recent 
pronouncement of the Privy Council has solved this doubt 

The Madras case was decided by the OniEF Justice, and two 
Judges. The Ouisp Justice evidently enteitained considerable 
doubt In that case there was an agreement for sale, followed by 
delivery of possession to the purchaser and payment of the price. 
It was held that section 54 was imperative, and unless complied 
with, equity could not uphold the transaction. The Chief Justice 
referred to the considerations of public policy, namely, the 
intention of the Legislature to minimize tte chances of litigation, 
and the opportunity for perjury. These are equally appKcable, 
if relevant, to the English Statute of Frauds. It is mot easy to 
follow the distinction drawn by the learned Chief Justice between 
the English and the Indian law, He takes the visw that the 

(1) (XSOO) I L. ® , 24 Bom,, 400. (8) <1008) t Ii. 88 Had*, 619 

(2} (l<'01} L L B|, m 266. (4) (1908) L R*, 89 Mali 886| 
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courts in India are under no obligation to engraft the English 
deoisions upon the Transfer of Property Act, and discusses the 
principles of the interpretation of Statutes. But the question 
is not one of the interpretation of the Statute There is admittedly 
no “ transfer ” within the meaning of the section. But the 
section does not proMlit the vesting of title to or interest in 
property unless effected by a formal transfer. The cases which 
have dealt with the matter upon the principle that there can he no 
estoppel in the case of a statutory prohibition, are open to the 
same criticism, as the case of the defendant before us does not 


invalid transfer. The learned Chief Justice points out that at 
that date (1904) the Indian authorities were in conflict, and it is 
not therefore profitable to examine them in detail. There are, 
however, four eases in which the principle now contended for on 
behalf of the appellant has been applied by this High Court, 
Begamv, Muhammad Yalmh (1), by a Bench of six Judges (of 
whom one dissented), vide the judgement of Edge, C J., on p. 350 ; 
Bam Bahhsh v. Mughlam Khanam (2), in which it was held 
that section 54 did not apply ; Muhammad Talib Husain v. 
Inayati Jan (8), in which the section was not referred to, and 
the recent case of Jhamplu v. Kutramani (4), decided by my 
brother Tudball and myself. In the latter case there had 
been a relinquishment by the acts of the parties, which had 
oiiginally been attempted to be carried out by an unregistered 
document, and adverse possession for the statutory period. The 
question was whether the unregistered document was admissible 
to explain the possession. The same point had been taken in the 
Privy Council in Mahomed Musa ?. Aghore Kumar Ganguli (5), 
Admittedly there had been no transfer, but we held that the 
document was admissible, pd that the evidence supported the 
title of the party in fcose favour the informal relinquishment 
had been been made and the staute of limitation had run, I 
adhere to the view I then expressed that the judgement of 
the Privy Council as to the law in India was decisive upon 
'the point, 

L, 16 All., 344. (3) (1911) 1 L. B., 83 All, 688 

26 All , 266 (4) (l9l7) I. D R., 39 All, 696. 

0) (W) I. la. K., 42 Calc., 801, 
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Although it is not customary to refer to the works of living 
authors, I observe that in discussing this question Dr. Gour in the 
fourth edition of the “ Law of Transfer Vol. I, p. 602, takes the 
other view* and referring to Karalia Nanuhhai Mahomedhhai v. 
MamuJehram Vahhatchand (1) and Mam BaJehsh v. Mughlani 
Khanam (2) says thit ‘ these cases are founded on no intelligible 
principle and if accepted would have the effect of overriding the Walsh, J, 
clear provisions of the law ’ This is lather severe on the Privy 
Council,and is supported in the mam by reliance upon the Madras 
cases cited above However, in the addenda to Vol. HI contained 
in the reprint which brings the citation of oases up to 1916, he 
refers to his notes above mentioned and says : — “ but see Mahomed » 

Mma V. Aghore Kumar Qanguli (3) indicating that in his view 
the Privy Council has in that case decided otherwise 

From all these authorities it appears that there is nothing in- 
consistent in India with the rule of law in England on this matter, 
unless it be section 64 of the Transfer of Property ict, and that 
this difficulty has been removed by the dicta of the Privy Council 
which are in my opinion binding upon us. 

The question of limitation was not raised in the case in the 
Privy Council, and is not raised in the suit now under appeal. 

It is clear, however, from the judgement delivered by Lord Shaw 
that he was dealing with the period which had elapsed only as 
one of the details of the history, and not as a matter of principle. 

This view is not inconsistent with the decision of the Privy 
Council in Maung Shwe Qoh v. Maung Inn (4). Even accepting 
the dictum in the head-note, which, however, goes far beyond 
what was said by the Lord Chancellor, the point in that case 
was, what were the rights of the parties under a decree for 
specific performance of a contract which had not been performed, 

TJnder an inchoate contract which remains unperformed in India, 
section 54 of the Transfer of Property Act prevents the purchaser 
being treated as the owner in equity of the estate as he would 
be treated in England* 

In my opinion Mahomed Musa v. Aghore Kumaf QmguU 
(3) in effect overrules Kurri Veerareddi v. Kurri Bapireddi 
(S) and is decisive of this appeal. 

(1) (19001 L L* B., U Bom , 400. (S) (1914) t L. B/, 41 Oalo , 801. 
m (190SJ t. L. B., m All, 230. (4) (1910) t Xj. B , 44 Oalo-, m. ^ 

(5) (190a,I,L.B,29to<L800, , ^ 
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PiGGOTT, J I oonciii in ihe pioposed oidor I feel ifc mciim- 
1bent on me to say that I am unable to apply the dicta of their 
Lordships of the Privy Council in Mahomed Musa v. Aghore 
Kumar Ganguli (1), to the facts of the present case so as to hold 
that there has been a valid transfer of the property in suit by 
way of exchange. Their Lordships were dealing with a suit to 
redeem a mortgage, and they held that tho mortgage bad long 
before been extinguished by act of parties It is nowhere laid 
down m the Transfer of Pioperty Act (IV of 1882), that redemption 
of a mortgage can be effected only by a registered instrument. 
Where the statute requires that a particular land of transfer (as 
fbi instance a mortgage) shall be effected by a particular kind 
of instrument, it seems to me that their Lordships have always 
enforced such a provision with gieai stringency, as for instance 
in the importance attached to the woid attested in section 69 
ol the Transfer of Property Act 

I think theiefore that on the lacts as found I must legaid the 
plaintiffs as being in law the owners of th( property in suit. It 
does not follow that they arc entitled to present possession as 
against the defend lilts, who are obviously not mere trespassers. 
Iheie bas been a contract of oxchange, partly executed by what 
must be regarded as equivalent to mutual delivery of possession 
all that WAS required for complete execution of the contract 
was a>egistered instrument. There is no reason why the law 
^should not hold the paities bound by the contract so far as it wa- 
carried into effect and by tho e(}uitie&^ arising out of their own 
acts. 

The coutrict between the paities clearly involved this igiee- 
ment, that the defendants should not be disturbed in their posses- 
sion of the Jafarabad property so long is Muhammad All dan 
Khan or his successors retained the Bulandsluhr shop, dealt with 
it as their own andfdid not make it over to the defendants. I do 
'not think vbe plaintiffs are by law ustopp-d from calling* thorn- 
selves the owneis of the Jafarabad property | but I think they aro 
bound, under the circumstances, by an agreement which the court 
will lecognize and enforce, not to eject the defendants from tlio 
8|ime, .The case M the present defendants Is stronger than that 
(Ij (lflH)LL K,4»Oa2G,80l, 
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which found favoui willi a, Eoucli of this Oouifc m Ram Raklish v. 
Mughlani Khanam (1). I agree therefoie that tho decree of the 
lowei appellate court must be set aside md that of the court of first 
instance restored, The plain Liflfs will pay all costs through- 
out. 

By The Court. —The order of the Court is that this appeal is 
allowed, the decree of the lower appellate court is set aside and 
that of the court of first instance is restored. The plaintiffs will 
pay all costs throughout. 

Appeal allowed* 

Before Si> Hemy Bkha ds, Knight, Chief Justice, ^and Justice Sh F/amada 
Ghat an Banetfi 

GOBIND DAS AND anothbb (Dbobeb-holdebs) d, KABAN SINGH and 

OIHBBB (OMBaiOBS).* 

Aei No. Ill of 1907 fpiooinctal Insolveney Act), section ^Z—^Insolmnoy-— 
Attaohm n of ayglicanFs popmty p'tor to adfudioaUoft^Efect of 
adjudication on the attachment. 

After AD adfudioatiomn insolvency, an atfcioliment of propeity, tliougli 
made before the adjudication, ceases to have any effect, and the propai ty 
of the insolvent vests m the recoivei, who is the person to maintain all piooeed- 
mgs. 

Where no receivei IS letu illy appointed, the Oouit is the receiver under 
section 23 of the Provincial Insolvency Act 

The facts of this case were as follows : — 

One Gatipat Singh applied on the 30th of Jauuaiy^ 1917, to be 
adjudged insolvent and was so adjudged on the I7th of March, 
1917. GobiudBas, a ci editor, who had not pioved Ms debt, but 
had obtained a decree against Ganpat Biiigh, applied to the 
Miriisif of Lalitpur to attach certain movable property in execu- 
tion of the decree An order for attachment was made the 
same day and attachment was made on the 81st of March, 1P17, 
Karan Singh and two others put in a claim in the Court of the 
Munsif, alleging that the property attached was theirs and did 
not belong to Ganpat Singh. The Munsif dismissed the ohjeotion 
and held that the property under c btachment was at the disposal 
of the insolvency court, 

* Msat Appeal No. liS of 19i7, from aa oi&e of h7j 7 iell, DistekT 
JMge of yiiansi, datecl the 26fcli of Jane, 1917. 

U) (1903) I. L E,2GA11,220. 
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Hants to the property under attachment, filed objec 

Jourt of the District Judge of Jhansi. The District 

-ed the objections. From that order of the DistS 
lecree-holder Ganpat Singh and his sou appealed to 

urfc. ■ 

'dhari Lai Agarwala, for the appeliani^s. 
iri Lai Banerji, hr the respondents. 

3, 0. J., and BANEEji, J.:-A preliminary objection 
* of this appeal that the appellants have no 

The dispute is about the property in certain 
he appellants alleged that these buffaloes belonged 
■II . It appears that the appellants were decree- 
ad attached the bufl^aloes just before the adjudication 
pon the adjudication in insolvency the attachment 
e any effect. All the property of the insolvent 
3 roceiver. In this particular case there was no 
ir appointed, but the court itself in such oases is the 
section 23). In our opinion the preliminary obieo- 
and must prevail, We dismiss the appeal with costs. 

Apioeal dismissed, 

'>-y Richards, Knight, Chief Justice, and Justice Sir Pramada 
Oha"an Banerji. \ 

(JDDGEMEJiIT.DEBTOHSj II. MAHABIR DHAB 
DUBE AND ANOTHER (DecREE-HOLDEESJ * 

„/ iec.-ec-uuitation 

o,dei ^Oider hy executing court giving time for mvm,nf 
of 1908 [Indian Limitation Act), section 15, 
on '‘subsequent order - in section 48 (h) of ’the Code of Civil 
, a »utae,uenl ordoi msdo by the court which made the dcorl 
court .ud not an order oi a court executiu/th! dtr. 

thrbllr°°t“is “ i"as=™ut.d.bJr ■ 

t e bataa, „£ the decretal money would uotbeaeubee 

re *'i! “““‘“S °* ““‘'™ would not giro a fresh 

sroe.holder to execute his decree Nm* io a ^ 

yment an order staying execution or an injunotioh ■ 

nnot be excluded in oomputin^i lin, i-! r . 

wumputing limitation against the decree- , 


Karan 

Singh. 
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The facts of this case were as follows 
A decree ivas passed by the Mimsif of Bans! on the 28th of 
July, 1904, and, after cortain applications for execution, an appli- 
cation was presented on the 31st of March, 1915, asking for the, 
attachment and sale of certain property. On the 23rd of Sep- 
tember, 191o, the judgement-debtors paid a sum towards the 
deciee and asked for two months time within which to pay up 
the balance of the decretal amount. The court executing the 
decree passed an order granting two months’ time and struck off 
the application for execution of the 23rd of September, 1915. 
The present application for execution was filed on the 6th of 
September, 1916, and the relief claimed was arrest of the judge- 
ment-debtors. The judgement-debtors objected that, as the 
application was presented more than 12 years after the decree, no 
order for execution could be made. The Muasif allowed 'the 
' o^eetion and dismissed the application. On appeal the 'Addi- 
tional District Judge held that the application was not barred as 
a flesh period would be calculated from the part-payment on the 
23rd of September, 1915, and that it was also within time under 
schedule II, article 179 (4), of the Limitation Act of 1877 

The judgement-debtors appealed. The appeal came on for 
hearing before Tudball, J., who referred it to a Bench of two 

Judges. 

Babu Pian Lai Banerji, for the appellant - 
The present application was a fresh application and could not 
be treated as a continuation of the application of the 23rd of 
September, 1915, as the rokefs asked for in the two applications 
woie entirely separate ) ilfeiucir Lai v. A/iwiac? Aii (1^, The 
application may he within time as prescribed by article 182 (5) 
Limitation Act of 1908, correspeuding to section 179 of the Act 
of 1897, but those articles are controlled by section 48 of the 
Civil Procedure Code; Balaram Yithalchand Gujar v. Maruti 
bin devji Dubai ( 2 ). , - 

Panmt Madha Kant Malaviya, for the respondent ' ' 

The decision of^ the learned Judge is not right, but the ' ' 
application is within time having regard to 48 of the' 

find A nrid QAAfirtv. TK TI 1 .* » . 
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although the deciec was dated the 28i.h of July, 1904, there was 
a subsequent order ” on the 23rd of September, 1915, which 
dir*ected payment of money after two months from the date, 
consequently 12 years would run from the expiry of those two 
months on the 23rd of November, 1915. 

The decree-holder never objected in this case, he accepted the 
money and the judgement-debtors having enjoyed the benefit of 
the adjournment cannot now plead that the order was bad as made 
without the consent of the decree-holder. The order of the 23rd 
of September, 1916, bad the efiect of modifying the decree. 
Bcference was made to if’aia v, Konadala Bamachand/ra 

Reddi (1) and Perumal Naiekar y. Sheikh Baud Bawther (2). 
Again; under section 15 of the Limitation Act, in computing the 
period of 12 years the period of two months during which the 
execution was stayed should be excluded. The section does 
not say so, but it is wide enough to affect any period of limitation 
prescribed in any enactinent. This section did not contain die 
words used in section 6, which had been held not to affect 
section 48, Civil Procedure Code, because of the words pres- 
crihed in the third column of the first schedule” ; Prem Nalh 
Tiwavi V. Ghatarpal Man Tiwari (3). 

Babu Piari Lai Banerji, in reply ;■ — 

There is no subsequent order in this case directing payniout 
of the money. Order XX, rule 11, gives power to the court which 
passed the dociee to modify its decree. It does not refer to the 
executing court at all. In the present case, tho application for 
time was made to the executing court and the ordei oftIie23id 
of September, 1916, was not one under order XX, rule 11. Au 
order passed in the ca^e of execution granting time to the 
judgement-debtor was not a subsequent order within the meaning 
of section 48 (6) of the Code. He discussed Bal Ohand v. 
Baghwnath Das (4), Jogohundhoo Dasn v. Hori Bawoot (5) 
and Baghunath Prosad V, ICashi Prasad (6). The provisions 
of the Limitation Act dealing with the mode of computation 
of periods of limitation cannot apply to section 48, Civil 

(1) (1883) L L. B, 7 Maci:, 152. (4) {1881) I. L. R, 4 AIL, 156 

(1910} 34 Indian Orbos, 362. (5) (1888) I. L. B., 16 Calc., 16. 

(1916) I, L. B., 87 All , 038. (0) (1912) 13 Indian Om 08. 
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Procedure Code. This seclion does not enact a rule of limitation 
at all, but merely lays down a period after which any appli- 
cation for execution, though not barred by limitation, will not be 
granted, 

Riohaeds, 0. J., and BanerJi, J. This appeal aiises out 
of execution proceedings. The decree was dated as far back 
as the 28th of June, 1904 In March, 1915, an application 
was made for execution by attachment of cei tain property of 
the judgement-debtors. On that application (on the 23id of Sep- 
tember, 1915), two months' time was granted to the judge- 
ment-debtor to pay the balance of the decretal amount he 
having paid Rs. 22 on account. No further step appears 
to have been taken on this application and it was struck 
off. On the 6th of September, 1916, the present application 
was made. It sought execution in a different way The appli^ 
cation of the 31st of March, 1915, was for execution by attach- 
ment of property. Tn fthe fapplication of the Cth of Septem- 
ber, 1916, execution was sought by the arrest of the judgement- 
debtor. The judgement-debtor raised an objection that, having 
regard to the provRmns of section 48 ol 1 he Uode of Civil Prnco- 
diire, the decree being now more than twelve years old, an Older 
for execution could not be made. The first court allowed the 
objection. The learned District Judge upon appeal held, first, 
tlmt the application was within time, holding that tin* twelve years 
mentioned in section 48 lau from 1 915, and secondly, that the 
application was within time, under article 179, clause (4), oi the 
Limitation Act. The judgement-debtor has appealed. The learned 
vakil for the decree-holder admits that articl*' 179 clause (4), 
of the Limitation Act does not apply, but he contends that the 
Older of the 23r(l of Soptcmbei, 1915, when the judgement-debtor 
was allowed two months to pay the decree was a “ subsequent 
order " within the moaning of that expro-^sion in section 48, 
clause (5), of the Code of Civil Procedure, and secondly, that in 
calculating the period of twelve years mentioned in section 48 of 
the Code of the Civil Pimcedure, the two months which were 
given to the judgement-debtor by the ox^der of the 23rd of 
September, 1916, should be excluded, having regard to the pro- 
visions of section 15 of tljo Limitation Act. Atoungat the 

* , 
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1918 auihorities cited by each side were Prem Wath Tiwari v Ohatar- 
' JoeawIn™* Tiiuari (1), Jog ohundhoo Pass v Hori Bawoot (2), Bah 

Pasi cliand v. Raghunath Das (3), Baghunath Prosad v. Kashi 
Mahabiu Prosad (4), Tata Gharlu v. Konadala Bamachandra Beddi 
Dear Dube, Peruinal Kaiekar v. Sheikh Davood Rawther (6). 

Section 48 of the Civil Procedure Code, is as follows : — 
“ Where an application to execute a decree, not being a decree 
granting an injunction, has been made, no order for the execution 
of the same decive ishall be made upon any fresh application 
presented after the expiration of twelve years from (a) the date 
of the decree sought to be executed, or (6) where the decree or 
any subsequent oider directs any payment of money or the 
delivery of any property to be made at a certain date or at 
recuiring periods, the date of the default in making the payment 
or deliveiy in lespect of which the applicant seeks to execute the 
decree ” 

As already mentioned, it is contended that the order of the 23rd 
of Septembei, 1915, giving the judgement-debtor two months’ 
time is a subsequent order directing the payment of the balance of 
the money. It must be remembeied that this order was made by 
the court executing the decree. It may perhaps have so happened 
in this case that it was the same court which granted the decree of 
the 28th of June, 1904, that was executing the decree. But if the 
argument put forward by the decree-holder is good, it would equally 
apply to a case where the decree had been merely transferred to 
anothei court for execution. It would almost seem to follow 
that even an adjournment of an application for execution would 
give a fresS period of twelve years from the expiry of the period 
of adjournment After ^consideration, we have come to the con- 
elusion that a subsequent order directing payment of money in 
section 48, clause (h), means a subsequent order made by the 
court which made the decree and acting as that court, and not an 
order of a court executing a decree In all probability the 
section contemplates orders mad© under order XX, lule 11, 
We may say in passing that the order of the 23rd of September, 

^ (1) (1816) 1. L B,, 37 A11„^6S8. (4) (1012) 13 ladian Gases, 88. 

(1889) I. D. R., 18 Oalo„ 10 (5) (1883) I. D. E , 7 Mad., 162 

B., 4 All, 185. (0) (19i{») 34 tn&im Gases, 893. 
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1915, was not made under order XX, rule 11. As to the argument 
put forward grounded on the provisions of section 15 of the 
Limitation Act, this section runs as follows In computing 
the period of limitation prescribed for any suit or application for 
the execution of a deoiee the institution or execution of which 
has been stayed by injunction or order, the time of the continu- 
ance of the injunction or order, the day on which it was issued or 
made, and the day on which it was withdrawn, shall be excluded.” 
In the first place, the ordei of the 23rd of September, was not 
strictly an order staying the execution of the decree. Furthermore, 
the Limitation Act itself prescribes periods of limitation for 
bringing suits and periods of limitation for the execution of 
decrees, and it seems pretty clear that the word “prescribed ” in 
this section lefers to periods prescribed by the Limitation Act. 
Section 48 of the Code of Civil Procedure does not in a strict 
sense provide a ‘ ' perio I ” of limitation. It is an enactment 
which forbids an ordei foi execution upon a decree which is more 
than twelve years old. We must allow the appeal, sot aside the 
order of the court below and lestcie the older of the court of 
fiiso instance with costs in all couits.. 

Appeal allowed. 


•Hirst Appeal No. 821 of 1816, from a decree of Eliwa|a Abdul AH, Subor- 
dinate Judge of Agra, dated the SlSt of July, 1916. 

{1)(1917) LL.H,89 All,, 641, 
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Befo 6 Sv Sett y Eiehcods, Knight, Chief Justice and Justice Sir JPtamada 
Oharan Banop 

NIEAM-UD.DIN SHAH (DErcNDAisra) v BOHRA BHIM SEN (Puawtipb)* 
Civil Piooediii e Code (1908), o de> KXXIV, rule 5 — Suit fo sale on a moitgage 
—Application for final dec oe - Limitation— Act No IX of 1908 (Indian 
Limt iaiion\Aot J, schedule I, aj tide 181 

Au application for a final decree under order XXXIV, rule 5, ff tbe Code of 
G vil Pcooedure is an application in the suit and not an applioation in execu- 
tion i tbe limitation applicable IS that piescribed by article 181 of schedule I 
to the Indian Limitation Act, 1908, and time begins to run, if there has been 
an appeal m the suit, from the date of the decree of the final coui t of appeal. 
Qajadhar Singh v. Kishati Jiwan Lai (1) referred to 

The facts of this case, so far as they are necessary for the 
purposes of this report, were as follows; — 

A suft for sale on a mortgage was instituted in 1911, and the 
High Court in appeal made a decree on the 17th of June, 1912, 
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Oa the 16tli of March, 1916, the decree holder made an application 

fQ^* decree ahaolate under order XXXIV, iiile 5, of the Code 

DIN Sirin of Civil Proceduie against the heir of the oiiginal judgment- 
Boitba'bjiim objected that the property was waqf and the 

Sen. application was time-barred The couit below disallowed the 
objections. The objector thereupon appealed to the High Court 

Mr. B, E. O’Gonor (Mr. 8. A, Raoof with him;, for the 
appellant. 

Pandit M. L. Sandal, for the 

Richards, 0 J, andBANERJi *dh ^ l,[3 connected with 
this appeal are as follows- — Asuit II titut j I in the year 1911, 

on foot of a mortgage. Two persoub wtsxo xxxcde defendants to 
this suit, namely one Musammat Kadri Begam and Nizam-ud-din 
Shah. The usual preliminary decree was granted by tjie court 
of fii St instance Two appeals were filed in the High Court, 
which dismissed tho suit against Nizam-iid-dm Shah, but gave 
a deeiee against Musammat Kadri Begam The High Court’s 
decree was dated tho 17th of June, 1912. The Coiiit does 
not appeal to have been asked to extend the time and did not 
do so The present application wi,s one made on the 16fch 
of Man h, 1916. The application slated lhat Musamnuil Kadri 
Begam, I ho sob* defendant, had died and that Nizain-ud-din Shih 
was her heir. Th(' application was one for the preparation of a 
final decree under order XXXIV, rule 5. Several objections were 
taken by btizam-ud-diii Shah. He tried to setup that the pro- 
perty was waqf. He also objected that the application for the 
decree was feeyond time and that Musammat Kadri Begam had 
died more than six months before the application was made. The 
court helow held, and we think rightly held, that Nizam-ud-din 
Shah could not set up the plea that the property was waqf He 
could only^make such objections to the execution of the decree as 
Musammat Kadri Begam whose heir he was, could have made 
and she could not have raised the objection that the property 
was waqf. The learned Subordinate Judge overruled tl^e other 
two objections based on limitation. This Court has held in a case 
like the^ present that the High Court’s decree is the decree in 
respect of; which an application for a final decree is to be made. 
Jjt has alsb^ilild that article 181, schedule I. of the Tjiiniiha'hirtrj Anf 
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is iho proper article and ilial time begins to run fiom the peiiod 
for payment fixed by the High Court’s decree, see Qajadlmr Singh ---— 
Y. Kishan Jhuan Lai (i). Applying this luthurity to the pre- ms Rhah 
sent case time began to run from the 17th of June, 1912. The Bhiii 

application was accordingly clearly beyond time. Section 6 of brn. 
the Limitation Act will not help the plaintiff, because that section 
only applies to the time for the institution of suits or the time 
for an application for the execution of the deciees An applica- 
tion for a final decree m a mortgage suit is not an application foi 
execution of a decree It is clear, theicfore, that the application 
was beyond time. It is admitted that Musammat Kadri Begam 
died more than six months before the application was made. 

Order XXII, iiile 4.J provides that wheie a sole defendant dies 
arui the right to sue survives the eouit on an application made in 
that hehalt shall cause the legal representative of the deceased 
defendant to be made a party and shall proceed with the suit. 

Sub-section (3) further piovides that wlieie within the time 
limited by law no application is made under sub-rule (^1) the suit 
shall abate as agednst the deceased defendant. In the case of 
Muhammad MasihuUah Khan v. Jarao Bai (2) it was held that 
a suit for redemption is still a '‘pending ” suit after a pielimi- 
iiary decree has been made. It would, therefore, appear in the 
present cise that there ought to have been an application to 
bring the heir of Musammat’ Kadri Begam on to the record with- 
in six months from the date of her death. Otherwise the suit 
would have abated. It is not, however, necessary foi the decision 
of the present case that we should decide this last mentioned 
point. 


We allow the appeal^ set aside the order of the com t below 
and dismiss the application of the respondent. The appellant 
will have his costs in both courts. 




1918 

Jan>ua>y, 7 
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Befors SirEmy Rkhmds^ Knight, Chief dustioe, and Jmho Si> P a da 
Oharafi Banerji. 

- OHDLAM MUHI-UD-DIN KHAH iuoTsm (Dsohm.jioidses) ». 

DAMBAR SINGH (Objeotob) * 

Act Ko. IX of 1908 (Indzan Limitation Act), sohednle I, a>ticle 182- Exvlana^ 
tion I^Exeoution of dem ee-^Limitation Execution of dec ee of fl st cow i 
and of deci ee of appellate oou t fo> costs cam led out sepaj ately. 

In execution of a decree against S, D attached a deciee held hv R a 

p™.e..on of Property jro^t lta dZ 

had been the subject of an appeal by D and one other of the lud^emen d 
to one M whatever rights S mVLff and the receiver sold 

..00 for e.eep.o. 

more to realize under the original decree and tha J ^ V 

decree was barrdd by limitation ®^«°«tion of the appellate 

cii’rr 0*** 

appealed to the High Court an^ Dambar Smgh, 

with costs (Rs. 1,229-8-3) awarded to SrT 

Singh had obtained a decree a^ainRt q ' I>ambar 

attached the decree of Sri KiLn Das' 

attaching creditor he annltL ^^^^entioned above. As 

s ^.icuiDor ne applied to execute the decree nf ir- n 

^itrar.%rHr“ 

mo. to Poali.e’tho bak J'™ 

belonging to Kam;ChandarSingb, defendant ^ T Z 

the anm already realized had satisfied fh /i ’ " 

feet court and he was notibk !r 1 “f 

His obfeotion was allowed, if bet tlTf 

decree for coats of the first court hfl f 

decree which Dambar Singh was e^mntT’' ‘'•“t the 

decree for costs under which Ram Oh ^ Court’s 

Thisdeeision wasafllrmed on anneal 

49 of 1912 on the 7th of May ^91 2 ^s^flT f H A. 

quently declar ed an insoK,Z' B“bse. 

Bombay, 

Waijiourt Suborataate,Wge of 
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was appointed receiver. A question arose in the course of exe- 

cution as to whether after, the insolvency of Sri Kishan Das, ^ 

Dambar Singh, by virtue of his attachment, was entitled to execute ^muhi^ 
thedeciee or whether by virtueof themsolvency the decree vested ud-wk Kham 
in the official assignee and it was ultimately decided by the Dambab 

High Court on the 10th of November, 1917, that the effect of Singh. 

the insolvency was to vest the decree in the assignee and that 
Dambar Singh could not execute’^he decree. This decision is 
reported m Dambar tSingh v. Munawar AU Khan{l). The 
official assignee transferred the decree to Chaudhri Ghulam 
Muhi-ud dm Khan who applied for substitution of his name to 
execute the decree under order XXI, rule 16. The court below 
dismissed the application as barred by limitation. Chaudhri 
Ghulam Muhi-ud-din Khan appealed. 

Munshi Fanna Lai, for the appellant : — 

Although Dambar Singh was one of the judgement debtors of 
Sn Kishan Das, he was competent to attach the decree in execu- 
tion of his own decree against Sii Kishan. This had been held 
in respect of this very decree in an earlier execution ; Kalyan 
Shngh V. Damher 8i7hgh(2). Consequently any applications lor 
execution made by Dambar Singh would enure to the benefit of 
the present applicant. It is true that Damhai Singh did not 
take out execution against himself, but execution taken out 
against any judgment-debtor would save time against all the 
judgement-debtors, vide Limitation Act, article 182, explana- 
tion I. The present application against Dambar Singh was 
therefore within time under article 182, clause (5). 

Babu Piari Lai Banerji, for the respondent : — 

As the result of the court’s decisionin 1912, the decree forcosts 
of the first court had been satisfied prior to the 6th of September, 

1910, and the application which was made on that d.ay was there'' 
fore one to execute the decree for costs' of the High Court and 
any subsequent application that was made was also therefore one 
to execute the High Court’s decree for costs. As far as this 
decree was concerned, it was not against all the defendants joint- 
ly, but only against two, Karan Singh and Dambar Smgh. There 
had been no application to’ execute this decree either against 
(1) (191T) I, L.B,, 40 All., 86. (3) (1909) 6 A, L. J. 564 

“ 16 
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G-huiam 
Mohi-tjd- 
DIN Khan 

V 

Dambah 

Singh, 


Karan Singh or Dambar Singh and any application made to 
- execute this decree against persons other than these would not 
save time against Dambar Singh, as the persons against whom 
execution was sought were not jointly liable with Dambar Singh. 
An application for execution against one of several judgement- 
debtors ^ only saves time against the others, if the former is 
jointly liable with the others, vide explanation I, article 182, 
Munshi Panna Lai, was heard in reply. 

Richards, C J., and Banerji, J :-The facts of this case are 
somewhat complicated, but they can be shortly stated. One Sri 
Eishan Das obtained a decree. The decree was against one 
ambar Singh, Karan Singh and certain other persons. The 
decree awarded possession of certain property and costs against 
all the judgment-debtors jointly. Karan Singh and Dambar 
Singh alone appealed to the High Court, which dismissed the 
appeal with costs against Dambar Singh and Karan Singh. This 
happened on the 1st of December, 19U4 Dambar Singh had a 

decree against Sri Kishan Das, and he attached either the first 

m <18 by ‘he High Court (it is not qui.e clear wliioh)in exeou- 

.1,® «eoution against all the judgement-debtors 

oth J than lumsel. and Karan Singe. From time to time he 
realized money as the result ol these application, for ezeoution 
and eventnally it was held that he had realized the araounl 

ever 1 h ^ b ““““ 

ZJ Jr 8 ^P“>fi8ally of thedeoieeofthekgh 

Court, and It would almost seem as if it was the first court's 

Salter T T ™ executed 

Srn^T^tr, T® , ■“ “S'* -i8oree is eon- 

e, ned the last application for execution previous to the present 

one was in the year 1907. Sri Kishan-Das eventua Uy b Z* 
Tt roiZa'^r;:*' purchasers "t pubTe 

decrees :rwHre\tZeSr“ahZ “‘t “ 

h fch^^fore, entitled, (provided he is within H applicant 

It^iwhfehSri KisZ Drl J a I ‘'“t 

W.-iia ««|t»Btabar Singh for the allegec^ Wai^Ltm 
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due upon foot of the firsu court’s decree and the High Court’s 
decree. It seems to us quite clear that so far as the first court’s 
decree is concerned the full amount was already realized by 
Dambar Singh before Sri Kishan Das became insolvent. It is 
f argued that the applications which were made from time to 
time by Dambar Singh, the last of which was admittedly with- 
in three years of the present application, saved limitation and 
* entitled the present owner of the decree to apply for execution. 
We do not think that this can be so in the present case, be ’ause 
the money which it is n)w sought to realize is leally the money 
due on foot of the High Court’s decree, and that decree was 
against Dambar Singh and Karan Singh only. No previous 
applications since the year 1907 were made either against Dam- 
bar Singh or Karan Singh. Tnis being so, the order of the court 
below was correct and must be confirmed. We dismiss the 
appeal with costs. 

^ Appeal dismissed. 


Before Si! Sen y Btahatds, Kmght, Chief Justice, and Justice 
Si Ffamada Oharan Bauer ji 

EAQHUNANDAN LAL and othebs (DHaaKs-Hoi.DBBs) v BADAN SINGH 

AKD AHOTHBB (JBDQMJEHT-DBBTOBB)*. 

Act No IX of 1908 {Indian Limitakon^Aat), schedule 1, article l%^^)—‘Etoecution 
of dee ee —Limitation Application not aooompanied by a copy of the 
deoee—Oivil Procedure Code (1908), o>der XXI,rule 11. 

An applic ifcion foi execution of a, decree whioh complies witli the require- 
ments of clause (2) of lula 11, order XXI, of the Code of Oivil Procedure, can- 
not be said to be an application which is not “in acootdanoo with law " within 
the meaning of article 182(5) of the fiiat schedule to the Indian Limitation 
Act, 1908, only because it is not accompanied by a copy of the decree, which 
may be reqmiod by the Court under clausa (3) of the rule. 

The facts of this case were as follows : — 

An application was made on the Isb of March, 1916, foi 
execution of a decree for sale in a mortgage suit The applica- 
tion was in writing, and m compliance with the provisions of 
rule 11(2) of order XXI of the Code of Civil Procedure. It was 
not, ho vever, aooompanied by an affidavit, a receipt of in- 
spection of the registration office, and copies of the khewat and 

* pi-’St Appeal No. 307 of 1917, from a decree of Sbamsuddin Khan, Pirgt 
Additional Subordinate Judge of Aligarh, 4ated the 27 bh of April, 1917. 


1918 


Ghulam 
Muhi-ud- 
Diir Khah 

V 

Dambae 

SlHUH 


1918 

January, 7. 
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EAGHtTSAH- 
DAN LAIi 

Bams 

Singh: 


decree. The court granted time to the applicant to file these 
documents, and all were subsequently filed, except the copy of 
the decree. This not having been done, the application was 
struck off on the 39 jh of Mireh, 1916. A subsequent application 
for execution having been made, it became necessary to rely on 
the application of the 1st of March, 1916, as saving limitation. 
The court held that the former application was not an ” appli- 
cation in accordance with law, and accordingly rejected it. 
The decree holders appealed to the High Court. 

Muashi Panna Lai, for the appellants. 

Mr. A. H. G. Hamilton, for the respondents, 

Richards, 0 J„ and Banerji, J. This appeal arises out of 
an application for execution of a iportgagc decree An applica- 
tion was made on the 1st of March, 1916, and it is admitted that 
if this application was an application for execution “ in accordance 
with law the present application is within time. The application 
was m writing aadfsoems to have complied with all the provisions 
of order XXI, rule 11. It being an application for the sale of 
immovable property under a mortgage decree, the provisions of 
rules 12, 13 and 14 do not apply. The application, however, was 
unaccompanied by an affidavit, a receipt of inspection of the regis- 
tration o'fBce, and copies of the khewat and decree. The court 
granted time to the applicant to file* these documents, and all the 
documents were subsequently filed, except a copy of the decree. 
This not being done, the application was struck off on the 30th 
of March, 1916.^ The court below held that under these circum- 
stances the application could not be deemed an application “ m 
accordance with law,” and so time would run from the previous 
application for execution and the present application in such ease 
was admittedly beyond time. It seems to us that the view taken 
by the court below was not correct. No doubt under the provi- 
sions of order XXI, rule 11 (clause 3), the court is entitled to 
require the applicant to produce a certified copy of the decree 
and if the applicant does not do so, the court is entitled to reject 
the application; but the application in the present case when 
made fulfilled all the requirements of rule 11 necessary to an 
application for sale of property mortgaged in execution of the 
I^was only after the application had been 
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presented that the court made its order that the applicant should 

produce a certified copy of the decree. This being so, it seems 

to us that the application was “ in accordance with law” and 

saved limitation. We allow the appeal, set aside the order of 

the court below and remand the case to that cour^ with directions Sihqh. 

to re-admit the application and to proceed to hear and determine 

the application according to law. As we think that the decree- 

holder ought to have ^ had the necessary documents before the 

court and that the present appeal is due to his carelessness, we 

direct the partiej to pay their own costs of this appeal. 

Appeal allowed. 


Sefoi’e Sif Se^ity JRichardSf EfiiQht, CJiief JiistteB and 
JasiicB Sir Pramada Char an Banevji. 

NARSINGH DAS (Objectos) v. DEBI PBASAD (Decebb-hobdeb)* January^ 10. 

Execution of decree—Limitaiion—Deeree giving mesne ptofits to bo ascertained ~~ 

the execution department-,~Te) minus a guo. 

The decree in a suit for redemption of a usufrnotuaiy mortgage provided 
that certain mesne profits were payable to the mortgagor, the mortgage having 
been more than satisfied by tho pi ofits of the property. The amount of mesne 
profits was to be ascertained in the execution depaitmcnt. Eeld that, as 
regaids execution of the decree m respect of such mesne profits lime did not 
begin to run against the mot tgagor until the profits had in fact been asoor- 

taioed Muhammad Umarjan Khan v. Zinat Begam (1) followed. 

The facts of this case were as follows 

A suit for redemption was brought in which the plaintiffs, 
mortgagors, claimed mesne profits on the ground that the moit- 
gage had been satisfied by the usufruct of the properly and that 
a surplus was due to them, Tne court passed a decree in their 
favour and directed that the mesne profits should be determined 
in the execution department. This decree was made on the 22nd 
of November, 1904. lu 1907, the mortgagors applied to have the 
mesne profits ascertained, and they were finally adjudicated upon 
in the year 1910. Tne decree was axecuted from time to time 
and various sums were realii^ed. The present application for 
execution was made on the ISbh of April, 1917. It was objected 
that the application was barred by limitation The objection was 


* EiESt Aopsal No. 278 of 1917, from a daoraa of Gl. Q Alien* Sahotfiiaata 
Jafiga of Jaunput, fiatefi the 7tih of July, 1917. 

(1) (1903) I h R.. AIL, 385 





overruled, and the applicaiion for execution was allowed. The 
judgement-debtor appealed to the High Court. 

Babu Pr'eo Nath Banerji, for the appellant. 

Munshi OohuL Prasad, for the respondent. 

Riohaeds, C J , and Banerji, J. .--This appeal arises out of 
execution proceedings. The original suit was one for redemption, 
the plaintiffs alleging that they were entitled to possession of the’ 
property which had been mortgaged and mesne profits on the 
ground that the mortgage had been discharged by the usufruct 
and a surplus was duc to the mortgagor. This suit resulted in a 
decree for possession and a direction for an inquiry as to what 
amount of mesne proSts the plaintiffs were entitled to. The 
matter had been litigated up to the High Court and its decree 
was dated the 2nd of November, 1904. In pursuance of the 
decree directing the inquiry as to mesne profits an application 
was made for that purpose in the year 1907, and the mesne profits 
were finally adjudicated upon in the year 1910. The decree was 
then put into execution and various sums were realized from time 
to time. The present application for execution was made on the 
18th of April, 1917. The application was met with various 
objections. The objection insisted upon m this Court is that the 
^cree which must he deemed as now executed is the decree of the 
Court of 1904, and that accordingly its execution is 
barred either by the provisions of section 230 of the Code of Civil 
Procedure of 1882, or by section 48 of the present Code -These 
two sections appear to be almost identical, with one exception 
namely, that section 230 of the Code of 1882, speaks only of a 
ecree for " payment of money ” whilst the present Code speaks 
of decrees generally, except as therein jirovided The words of 
the present Code are “ where an application to execute a decree 
not being a decree granting an injunction has been made no 
order for the execution of the same decree shall be made upon 
any fre.h application presented after the expiration of twelve 
years from the date of the decree sought to be executed.” The 
aignmenkputfors^ardisthatthedateoftheprese^^ decree was 

le m 0 ovomber, 1904. If this contention be correct the 
application was uudcmbtedly time-barred and could not be granted 
Ihc matter is not of any very general in^ortance because 
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in future all decrees for mesne profits in a suit for recovery of 
immovable property must be made by the court which grants the 
decree for possession of the property (the rules provide for the 
making of a " preliminary ” and a “^final ” decree) The conten- 
tion put forward on behalf of the respondents is that the couit 
having directed an jinquiry as to mesne profits there was no 
complete, or (to adopt an expression used by their Lordships of 
the Privy Council) there was no “ operative ” decree until the 
mesne profits were ascertained in the year 1910. This very 
point was considered by a Bench of this Court in the case of 
Muhammad Umarjan Khan v. Zmat Begam (1). The learned 
Judges in that case referred to the judgement of their Lordships 
of the Privy Council in Badha Prasad Singh v. Lai Sakab Mai 
(2) and also to a Full Bench decision of the Calcutta High 
Court. We think that wo ought to follow this case, which is in 
accordance with the practice which has been adopted by the new 
Code of Civil Procedure and which, moreover, seems to be m 
accordance with justice Applying the principle laid down in 
these cases to the present case,it must be deemed that the date ” 
of the decree, so far as it related to mesne profits, is the i5th of 
February, 1910* w^hen the mesne profits were for the first time 
ascertained. Since that date there have been numerous applica- 
tions for execution which have saved limitation and made the 
present application within time. On the general merits we have 
heard the parties and see no reason to differ from the view taken 
by the court below. We dismiss the appeal with costs 

Appeal dismissed^ 

B-EVISIONAL CIVIL. 


1918 

Naesikqh 

Das 

w. 

DebiPbabad. 


Before Mr Jushed Muhammad 

DEBT PEASAD (Appeicaot) v. J. a, H LEWIS (Opposhtb pabtt) ^ 

Act m III of 1907 [Biovinoml Insolvency Act), section 16 (2), clause (d 

Bwoeduie Code, 1908, seekm 6Q—Insolvenoy~~.Attaohment of half th&'Sald^yf 
of the insolvenL 


1918 

January, 18. 


One of the creditors of a person who had hden declared an insolvent by the 
S mall Pause Court Jndge of Qawnpore, but wh o had smoe obtained employment 

* OiYil Eetisiott fjSfo. 10 bf 1917. 

(1) (1908) I, L. B.* 34 All., 386. (3) (1890| 1 D# B.; fS AU., 
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1918 Government Press in Calcutta, applied to the Court for attachment of 

— half the insolvent’s salary for the benefit of his creditors. Reid that it was 

Debi PEiBAD no valid reason for rejecting the creditor’s application that its allowance would 
J. A. H. leave the insolvent enough to live on. Bam Chandra Neogi v. Shyama 

Lewis, (^haran Bose (i) md. Tulsi Lai v. Qirs7tam{2) followed. 

The facts of this case vfere as follows 

One J. A. H. Lewis was declared an insolvent on the 21st of 
February, 1910, by the Small Cause Court Judge of Cawnpore. 
No receiver was appointed by the court to take possession of the 
property of the insolvent. The reason probably was that there 
was hardly any property to be made over ; only a few mondhas 
were available at the time. The insolvent left Cawnnore 
soon after. The applicant says that in 1916, when he went 
to Calcutta, he learnt that the insolvent was employed in the 
Government Printing Press, On his return from Calcutta the 
applicant presented a petition to the Court of Small Causes, Cawn- 
pore, on the 15th of April, 1916, praying that half the pay of the 
insolvent be attached and realized for the beneHt of the creditors. 
A notice seems to have been issued on the application, to which the 
insolvent replied by a letter to the court, dated the 15th of May, 

3916. In that letter he explained that he was a European, had 

a large family, was living in Oalcutta:and his pay was not Suffi- 
ciently large to admit of half of it being attached. The learned 
Judge, without hxmg a date for hearing and giving notice to the 
creditor, rejected the application on the 20bh of May, 1916, saying 
. that the creditor was absent, the insolvent was a European and 
was not large enough to admii of half of it being attached. 
The applicant went in appeal to the District Judge, who upheld 
the order of the first court, 

. . applied in revision to the High Court. 

Babtt Laitt Mohan Banerji, for the applicant. 

The opposite party was not represented. 

'■ one ^ ™ revision by 

, one of the credit calling in question the order of -the court 

• III°^ 19OT ®PP’’“‘‘™ ^'^8 ’rider section 16 of Act 

' ' • ’ wl .1 d M d ^ P»‘y' J- H. Lewis, 

. , . . ™ declared an insolrent on the 21st of February, 1910, by the' 

. ®“*“>lC!aa®Coart-Jud^of Cawnpore. No receiver w«a 
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by the coui’fe to take possession, of the property of the insol- jglg- 
vent. The reason probably was that there was hardly any pro- 
perty to be made over ; only a few 7no7iC^/ias, T am told, were 
available at the time. The insolvent left Oawnpore soon after. 

The applicant says that.in 1916, when he went'to Oalcutta, he 
learnt that the iiisolvent was employed in the Governtiaent Prin- 
ting Press. On his return from Calcutta the applicant presented 
a petition to the Court of Small Causes, Cawnpore, on the 15th 
of April, 1916, praying that half the pay of the insolvent be 
attached and realized for the benefit of the creditors. A notice 
■seems to have been issued on the application, to which the insol- 
vent replied by a letter to the court, dated the 15th ofcMay, 1916. 

In that letter he explained that he was a European j had a large 
lainily ; was living in Calcutta, and Ms pc,y was not sufficiently 
large to admit of half of it being attached. The learned Judge, 
without fixing a date for hearing and giving notice to the creditor, 
rejected the application on the 20th of May, 1916, saying that the 
creditor was absent; the insolvent was a European, and his pay 
was not large enough that half of it should be attached. The 
applicant went in appeal to the District Judge, who upheld the 
order of the first court. In his application for revision to this 
Court the applicant contends, and I think rightly, that the reasons 
given by the, courts below are no reasons at all for rejecting his 
application made under section 16 of Act III of 1907. When an 
of the income of an insolvent is made for the benefit 
of the creditors, the Court usually acts on the principle of giving 
to the creditors the surplus after allowing siifficient portion of 
income for the proper maintenance of the insolvent according to his 
position in life. The statute-law, in this country, has, however 


J. A. H. 
Lswis. 
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Befo e JustioeSt P amada Oha>an Bane and M Justice Tadball 
_ BUDDHU MISIBand others (Deceeb-holdees) v BHAGIPATHI RUN WAR 

(Judgement-mbtoe) * 

XXl,„U<ss^le-oeo-Mim of ^o,ee-T,m, 

A pBieliMea oortam immovaUc properly at an wolion sale heW m o«e„ 
bon of a deoree ana Hme ,fte. t. msfeued the pioj«,ty so pn.ohased to b the’ 
decee-hoMer £ applied under o.de, XXI, mie 96, of the Code of OmI Pil 
me foi an ordei for dolive-y of poss-ssion of the pioperty puiohased from A 
«nd an older was passed MM th.t no appeal lay from the orde. for delivoTv o, 
possessiga. Bhagwaii v, Banwan Lai (l) laferrcd to ^ 

The facts of tins case were follows : 

Buddhu Mieir and others held a decree against Miisammat Bha- 
gjrathi. In execution of that decree certain immovable property 

of Musammat Bhagirathi was sol 1 and purchased by one Sukh 

Na.am Lai a third party. Tne auction-purchaser, the said Sukh 
Naram, subsequently sold the property by „ * a 7 

Budlhu Misir and others, the decrl-holdL tL c W hi 
then applied under order XEI. rule 95, of the Col:! 
Procedure, to be pul in possession of the property. The aueln 
purchaser yendor, Sukh Narain Lai, admitted the sale-deed in 
vour of the decree-holder and supported the latter’s application 
The judgement debtor objected on the ground that order XXI rule 
96 , applied only to an auction-purchaser and a subsequent yenl! 
by private treaty fiom the auotion-pui chaser could not 
under that rule. The court of first instance overruled ^t/ 

objection and directed possession to be delivered to the 
holders On appeal by the jbdgemont-debtor, the District 1/ 

reversed the order of the Munsif, holding that the anclm! f 
ser alone could apply to he put in possession under order 
95 remarking. the law even prohibits purchase at af I ' 
Salem the name of another. If the vendee of Sukh N 

given the aid of the court, the provision of the k 

to would be defeated ” He also held tb t *• 7 

' — — — that se ction 146 of the Code 

^ * Owil Eevisioa No eToTig^' 

Ill IlftCfil T T, « 
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had no apphcatioa to the case. He was of opinion that section 
148 “ was enacted merely because a representative had no remedy 
under section 108 of the old Civil Procedure Code.” He further 
observed, “there being a special provision in order XXI, rule 95, 
about possession being delivered only to the auction-purchaser, 
section 146 does not apply to this case.” The decree-holders filed 
a second appeal as well as applied m revision against the order 
of the District Judge. 

The Hon’ble Dr. Tej Bahadur Sapru ( with Babu Ka'rri’a 
Kant Yarma), for the applicants ; — 

The District Judge has entirely misunderstood section 146 and 
order XXI, rule 95, of the Code. The decree-holders, having 
purchased the property from the auction-purchaser, are, as his 
representatives, clearly entitled to apply under order XXI, rule 
95, read with section 146. 

Besides, no appeal lay to the District Judge in this rase ; 
Bhagwati v. Banwari Lai (1). If no appeal lay to the District 
Judge, his order made on the judgement-debtor’s appeal, is 
without jurisdiction, and I am. entitled to come up to this Court 
in revision If the District Judge’s order is not ultra vires, then 
I submit that the view of the law taken by him is incorrect and 
my appeal should be allowed on that ground, 

Mr, Abdul Baoof, for the respondent: — 

The second appeal does not he, because there is no appeal from 
an order under order XXI, rule 95, which corresponds to section 
318 of the old Code. As for the revision, the appellants have a 
remedy by suit, and it has been repeatedly held that where 
another remedy is availabe, this Court will not interfere in revision. 
It is, therefore, submitted that the application in revision, should 
not be entertained, 

Dr. Tej Bahadur Sapru was not called upon to reply, but 
referred to Bam Narain v. Muhammad Shah (2). 

Banerji and TcrDBALL, JJ. The facts out of which this applD 
cation for revision arises are these .’—In execution of a decree held 
by Buddhu Misir and others, the present applicants, the property of 
the judgement-debtor was sold by auction and was purchased by one 
Sukh Narain. The auotion-^purchaser sold the property purchased 

fl) (1908) 1. L Bn dX All, 82 {2} (1914} 12 A, L. J., 899 
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by him to the decree-holders. The deciee holders purchaseib applied 
- for delivery of possessioa uudei oider XXI, rule 95, of the Code 
of Civil Proce lure. The court of fii&t instance granted then 
j application An appeal was pieieried to the Dntrict Judge and 
beheld that the applicants foi possession, who were purchasers from 
the auction purchaser, were not entitled to make an application 
under order XXI, rule 95, and accordingly set aside the order of 
the court of first instance. From this order of the learned 
District Judge the piesent application for revision has been 
preieried, and it is contended that the learned Judge had no 
jurisdiction to entertain an appeal from the order of the court of 
first instance. The contention is fully supported by the ruHng of 
Ae Full Benchin the case of Bhagwali v. Banwan Lai (C. 
That was, no doubt, a case undei section 318 of the Code of Civil 
Procedure of 1882 ; hut the place of that section has been taken 
by order XXI, rule 95, of the present Code, It is clear, therefore 
t at the court below acted without jurisdiction in entci taming an 
appeal from the order of the court of first instance. Moreover 

r language of section 146 of the 

Code of OmI Proceiuie, the applicant, were entitled to maintain 
heir application though they were transferees from the auction- 

purchaser and weie not themselves the auction purchasers. On 

behalt of the opposite party we are asked not to interfere as it 
IS the practice of^ thk Court not to exercise its powers of revision 
m cases m which another remedy is open to the applicant, that 
emecly being a suit for possession. No doubt oidmarily this 
^ ourt would not inteifero in revision in a case where a remedy 

mad Bhah (2), each case must be judged upon its peculiar 
c.rcumstances In the present case there were no complicated 
questions of fact or law, and the applicants were clearly Lit ed 
to obtain possession by virtue of their purchase from the auctW 
purchaser We allow the application, set aside the order of the 


L h. B., 8i Alt, 83, 


Applwation allowed 
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Befo e S% Em y Bi^hanh, KmgM, CJmf Justice, and 
JuskiG Si> Fiamada Cha an Bane ji. 

KIRPA DEVI (pLAiNTiFr) v RAM OHANDAR SAEUP (Defendant) ® 

Act [Local) No II of 1901 [Ag a Tenancy AotJ, sections 175, 177, 193—0/ cZe; 

yassed by a Bovenm Gomt staying o) ief using to stay a suit-— Appeal. 

Held that no apppeal will he to the High Oomt fiom the older of a Court 
of Revenue staying, or lefusmg to stay, a suit pending before it. 

Quceie whether any appeal lies at all. 

Two suits for profits were brought by the same plaintifi’ 
against the same defendant in the Revenue Courts, one in the 
district of Meerut, the other in the district of Bulandshahr. 
During the psndency of the suits it was alleged that the matters 
in dispute had been referred to arbitration. Applications were 
made in both Courts to stay the suit pending the arbitration, 
under schedule II, paragraph 18, of the Code of Civil Procedure. 
The Meerut court granted a stay ; but the Bulandshahr court 
rejected the application. The plaintiff appealed to the High 
Court against the order of the Meerut Court, and the defendant 
appealed against the order of the Bulandshahr Court. When the 
appeals came on for heaiing a prelimmaiy objection was taken to 
the effect that no appeal lay in either case. 

Dr. Stirendra Nath Se'n, for the appellant 

Mr. Nihal Chand, for the lespondent. 

Richards, C. j , and Banbrji, J, :“This and the connected 
appeal No. 18 of 1917 arise out of two suits which were 
instituted in the Revenue Court by the same plaintiff against 
the same defendant. The suits were suits for profits. The 
amounts in dispute were such that if decrees had been made 
appeals would have lain to the Civil Comb. During the 
pendency of (he suits it is alleged that the matters in dispute 
were referred to arbitration. One of the suits was pending in 
the Revenue Court at Meeiut and the other suit was pending fn 
the Revenue Court at Bulandshahr. An application was made 
by the defendant at Meerut bo stay the suit pending th$ arbitratipu 
paragraph 18, ^tlie Code of Civil Procedure. 

* Fust Appeal No 42 of 1917, feom an order of 
Qol]^otor,^fl»st of Meeiut, detect fee iTth of Fuly, I 9 i 7 . ^ 
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he Meerut court granted a stay. An exactly similar application 
was made to the Bulaudshahr Revenue Court. That court took 
M exactly opposite view to that taken by the Meerut court and 
refused to stay the suit. This was a most unfortunate situation 
for all concerned, and will work great hardship and tend to prolong 
a useless rtrgation. The plarntrff appealed against the decision 
of the Meerut court whilst the defendant appealed against the 

leMn The defendant raises a 

lies ‘I’D plaintiffs appeal that no appeal 

obLioL an exactly similar preliminary 

nrovir ri T 1^5 of the Tenancy Act expressly 

p ovrdes that no appeal shall lie from any decree or order passed 

This sTcr u “‘^T - thereinafter proved 

?p a whether^hey 

S?on m d , ” “> ‘•'a Civil Court, 

a right of “<i 

then only in certain class'^ oToMe^^’No Ipp ^ 

:s rs; if r R ™ F - ” -- - 

the meaning oTsiri 7 t 

appellant that sectrorr 193 of I a “ 

Code of Civil Procedure ,uH ^ f tenancy Act incorporates the 

<1- It is prS7a:i:\tr,c 

would mean that by ineorporaof glrSodeff ctil'p 

Wal is given hr the Revenue O^urt Tr 7 , P^e'xl'rre an 
tiat an appeal is given to the CMrcfurf w 7 “““ 

to say whether or not an annfiDi r • f invited 

do -t think that ttcouTf rr 7 

7 ™ttor. which is not before it ; rf°we d7 dToidTL*° 

iSthf bound by onr deoidL“ The' 

ipneilwiUcs!r ‘'‘® P™‘*'““"y objaoiton and dismiss the 


KjcurA D^vi 
V. 

Eam 

Ohandab 

Baijup. 




yoL. XL.] 


ALLAHABAD SERIES. 

EBVISIONAL CRIMINAL. 


221 


Before Ml Jushoe Fzggott and M> JasHce Wahh. 

EMPEROR u. OHHOTE LAL ^ 

Act M. XLV of imo (Indian Fena^ Codes J, seohon 14,1^ Ciimifial 
tiespa s— Necessary constituents of offence. 

Where a person is found in the house of anofchei m circumstances whicli 
would ^ imif/ocie indicate that the offence of criminal fciespass as defined m 
section 441 of the Indian Penal Code had been committed, and sets up the 
defence that he did not ontei the house with any of the intents lefeired to 
in the section, but in puisuanoe of an intrigue with a female living theie it is 
the duty of the trying court to give accused an opportunity of substantiaang 
such defence. 

If the accused succeeds in showing that his presence in the house was in 
consequence of an invitation from or by the connivance of a female living m the 
house with whom he was carrying on an intrigue, and that he desired that 
his presence there should not be known to the person in possession, then he 
cannot be convicted of criminal tresspass. 

If, however, it is shown that the person in possession of the house has 
expressly piohibited the accused fiom coming to the house, an intent to annoy 
may be legitimately inferred. 

The following cases were referred to Bam v Qhansammm 

(2), Empeio V Lahslman Raghu- 
nath (B), Empeior \ Mulla {i) Empero v Gaya Bhar {5) 

In this case one Chhote Lai was tried summaiily by a first- 
class Magistrate of the Banda district. The offence alleged was 

that of lurking liouse-trespass by night, and it is clear from the 

recoid that the prosecution led evidence to pro\o, not merely that 
the house of the complainant was entered by Chhote Lai under 
circumstances covered by the definition in section 443 of the 
Indian Penal Code, but also that the lurking house-trespass in 
question was committed with intent to commit theft The 
accused in his defence admitted having been caught at night 
inside the house of the complainant Badri under the circumstances 
deposed to by the prosecution witnesses. ,He suggested that 
those witnesses were not speaking the truth with regard to his 
having stolen or attempted to steal any of Badri’s property. He 
pleaded that his mtent ionrinjg^ting a secret entry into Badri’s 
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* Criminal Beferouoe No. 752 of 19 j, 7 

(1) (1894) . L R , 22 Calo , S9l (3) (i902) I. L. R , 26 Bom., m. 

(2) (1896) 1. L. R , 22 Gale , 994 (4) (1916 ) I. l, B., 87 ill., 3*93. 
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IW been to ^rry on an intrigue with the widowed mother 

Empbhob , ^ Badii, He pleaded, further, that he had entered the 

Onuo,;.. of tbie woman. The trying 

Magistrate refused to inqnue fuIJy into the facts, Ho left it 

unceitam whether there was any truth in the defence above set 

ou . 0 MI that, even on the accused’s own statement of the 

Sulltturin'r’'':, '"'‘■“S house-trespass 

y Ight, punishable under section 466 of the Indian Penal Code 

™ established. He convicted and sentenced Chhote Lai accord’ 

Piwftt^rf the being satisfied with the 

piopnety of the conviction, referred the case to the High Court 
The parties were not represented 

Piooorr, J.--Thia is a reference by the District Magistrate of 

a firs^cr °"m “ ‘” 0 d sumLrily by 

a firs -Ola s Magistrate of that district. The offence alleged was 

0 utbng house-trespass by night, and it is clear frfm the 

reoord that the prosecution led evidence to prove, not merely that 
e house of the complainant was entered by Chhote Lai under 

Indian Penal Code, but ato tit tt 

question was committed with intent tooommifciboft ThlT' 'd 

hons'e 

to hy the pi oseciition w itnesses ' Hfsng~!ted Zth 

were not sp.aking the linth with regarTto Ins h^LTsTo 7''“ 

intentL in^i- ^ P'^'^dod that his 

to oariy on !rlTrilTttT‘d""‘“d®“"“’^ 

Badri. He pleaded, farther, that I hl^enfared theho”' 
e^presh invitation of this woman Th7,; « 

to inquire fully into the facts He t, , f >^efnsed 

there was any truth in the defenfe abovett ouT^He^ 
even on the accused’s own statement of the facts 
namely, the offence of lurkincr T >r* 

^ under section 456 of the Indian Pen‘ql ^ punishable 

: ; --tictedpdeenten!d?ht^ He 

reftrring the case, has relied upon the reporied 






decision of a Judge of this Court in the case of Emperor 7 Gayob 
Bhar ( 1 ). It has been suggested that this decision is inconsistent 
with that of another Judge of this Court in the case of Emperor 
V. Mulla (2). In our opinion the two decisions are not inconsis- 
tent and we agiee substantially with both of them* When the 
evidence shows that a man has been found lurking at night inside 
the house of another person, a perfect stranger to him, or a person 
in whose house he has no apparent business, the prosecution will 
be entitled to ask the court to infer from these facts that there 
was a guilty inteniion on the part of the accused suflSeient to 
bring his action within the pur\iew of section 441 of the Indian 
Penal Code This was clearly laid down in the case of Balma- 
kand Ram v. Ghansamram (3), and also in the case of 
Premanundo Bhaha v. Brindahun Chung ( 4 ), at page 994 of 
the same volume. And in dealing with cases of this sort we may 
remark that Magistrates should not overlook the existence of sec- 
tion 509 of the Indian Penal Code when they are considering the 
allegation on the part of the prosecution that the entry by the 
accused into the premises in question must, presumably, have been 
with intent to commit some offence. Difficulties are only likely to 
arise wdien the accused himself pleads in his defence and esta» 
blishes, either by direct evidence, or by way of reasonable in- 
ference from proved facts, that he had some specific intention in 
entering the house, and that the intention in question was neither 
to commit an offence nor to intimidate, insult or annoy any person 
in possession of the house. The provisions of section 106- of the 
Indian Evidence Act (Act I of 1872) may also be referred to in 
this connection In the case now before us the accused alleged 
two things; firstly that he had entered the house at the request 
of one of its inmates, and, secondly, that he had no intention of 
insulting or annoying the complainant Badri, Presumably it 
might be suggested in his defence that this latter plea was 
sufficiently establishel by the precaul ions taken by Mm to conceal 
from Badri the fact of his premnee in the house. At any rate it 
was clearly no part of the ease for the prosecution that Badri 
knew of the evistence of any intrigue between the accused Ohhote 

(1) (1916) I Ij. B , 88 All., 517. (3) 1(1894} I, L. Un §2 Oale*, |9l, 

(2) {191&) I. I,,B.,87 AIT., 898. (4) (189S) t h. l94, 
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Lai <md hia mother, or had ever forbidden Chhote Lal’e acceee to 

^ of hr T tl e existence 

im ngue. We make these lemarks because we think it 
Uo. possible that the decision of the learned Judge of this Court 
the case Mmj,eror v. Gaya Bhar (1), may be intei preted 
too widely and may be held to apply to cases in which an accused 

knirt “■°'®”'^®"‘“0ly entered a house which he 

oZ thereof In f b“‘'''' 

charge of criminal tiespass for the accused to say that he 
personal y hoped that the owner would remain in ignorance of the 
fact of his entry. The eou.t may find on the fact 
intention to insult or annoy, undL such cirem 1 
clearly inherent in the acts of the accused as to f “ 

p»t Of the purpose with which on:;:::' r w :s‘ 
On this point the ■■'Sharks of the learned Jndges of the Zb 

High Court in the case of Bmmror v TnKJ, ® r, 7 

a further inquiry into thicj noors u b have been 

convicted or acquitted. He was UmlTflZuTtoluZoZh' 
complainants mother i SRnimon the 

Las given no valid reasons ZZ’ I ^ f T 

that this woman’s evilonce wmilrl f 

Magistrate as to the facts of the oare^orZ'M 

»me to the conclusion that the allegations made W®t‘r"'“' 

m his defence are wholly false and that b b ^ accused 

position by putting forward these allegations Zfd™™‘-'^ 

respectable woman into comt on the streLtr r b ® 

other hand, if the Magistrate finds the ffet to iZ'i, 

the accused, the case should be decided on 'tl * !■ 

laid down in the rulings to whiVh i, ^ pnncip’es of law 

decision of this Court in the oasrof Z 

(1), from which, if the principles laid doZ”^ 

ed and understood, we sle nn 

aude the oonvictm; Z sent^ce Tthif c''"Z 

not acquit the accused Chhote Lai of the offenoT' ] “* T 

the eontary we direct the Magistrate o nr Z 
' ' W U* W 8 . 88 All.. SI, Z!! hial, , 
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to inquire into the truth or otherwise of the defence set up and I 9 i 7 

to pass such orders in the case as appear to him correct aud 

appropriate. Bmpjibor 

^ WaLsh, J,— I agree. ^ hat I propose to say on the question La.!/, 

^of law referred to us, covers this case and also Giiminrl Reference 
No. 837 of 1917 before us for orders. I think it is a question of 
fact in each case. As Lord Justice Bowen once said, ‘‘the state 
^of a man a intention is as much a question of fact as the state 
of his digestion ” and the real question of law is whether, when 
there has been a conviction, there is any evidence of intention 
justifying the conviction. There is no conflict between the 
reported cases, and I venture to sum up the result of them in 
this way. They come to this, that if there is an invitation, or 
complicity by the woman, combined with an intention to preserve 
strict secrecy, then it is difficult to say that there is any intention 
to annoy a third pers6n, but if that third person has expressly 
prohibited the accused, then his act becomes a direct deflanee of an 
exp less order, and it is impossible to say that you cannot infer 
from it an intention to annoy the author of the Older. I think 
this is what has already been established by the decided cases. 

I agree with the decision of Mr Justice Knox in Emperor v. 

Mulla (1), that a man found inside the complainant’s house who 
makes no statement of his reasons for being there or gives an 
explanation which is demonstrably false, is cleaily liable to be 
convicted, on the ground that the burden of pi oof lies upon him 
and ho has not discharged it. I do not understand that Mr, 

Justice SuNDAR Lal differed from that decision. On the 
contrary he seems to have agreed with it. Mr, Justice Sundar 
Lal held, in Emperor v. Qaya Bhar (2), that mere knowledge, on 
the part of the accused, that he is likely to cause annoyance is 
not sufficient, and in coming to that conclusion he merely followed 
the case ofQu^een Empress v. Bayapadayachi (3), where it was 
held that although a man may know that his act is likely to cause 
annoyance it does not necessarily follow that he does the act 
with intent to annoy. And, so far, I think Mr Justice Sunda|i 
Lal and the Madras High Court were really giving effect to fife 
(l) (191?) I. L. E , 37 All,, 393. (a) (I 9 i 6 ) E., 38 AIL, S17. ' i- 

(8) (1896) I. L, 19 Hid., 240, . * . 
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«1) of ‘he word, found „ 

tiTf r '"■’*“0 f'o knowledge that 

OHHo.^-Lru, are likely to be wounded, is one of 

ingredients of the offence. This view is borne out bv T / • 
^;^Smp^ov^.lahhmanRagkunathil). to ivbi* ily tr” 

;a:et:s . - tr ™ 

debtor a. trespassed upon 

would not. But in thepartionLr cas- thf m'' f certainly 
them to do it, and it was held, and I agree wilh tfT''- 
in the face of his order directly forbiddine them 
committed within this section.^ There i,! „ ™® 

ment, which I adopt When itis ul ■! “‘“f Jodge- 

result will follow fas in the Msd ®'hiiii whether a particular 

to keep his conduct: “ft 

B« 1. «.« i„i.. iZliz: ‘ 

knowledge amounting to f i ™ ‘ a 

follow, iat it is t? Ltended T ^ 

must, obviously,.be had to all tit cLralttottH'” 

may sometimes happen, I suppose fo .vT ^ 

that a man who 'is making iL 1 ^ f ooimliy as in others, 

not merely with the tacit approval of ft T*' ’* 

of a conspiracy, if I may ns^the word b 

the wife to oimhlo (he wife to gel ' ' *"7™ * and 

find a protector. Such cases are rf f husband, and 

the man might not know that h’ ‘^“oh a case 

husband and might think that ha waTsucflfufr 

secret rntrigno, the truth being that he t 

the wife all the time. I take it tf * ™ husband was assisting 

those facts were established, and' althonfh'th 

against himself might have thought th„T V ^ ^ e ““ ““Plained 

mmoy, that he had any intention of t° 

agree -with the view tlTbv t I 

; , Oawnpore in the case which is hJf Judge of 

6S8. 
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Laid V Emperor''^, that if the accused knew that he had been 
expressly prohibited from entering the house by the uncle it is 
legitimate to infer that he intended to annoy by persisting. 
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Bmpueoe 

Another example is that of a son in disgiace who persists in Ohhotb Lab. 
entering his father’s house after a direct prohibition. I think 
this featuie of the case inEefercnce No. 837 of 1917 just marks 
the dividing line between the two cases. I entirely agree with 
the order proposed in the case 1 efore us. The facts must be 
ascertained lefoiethe final decision can be ariived at. 

Conviction quashed. 


t * In the case referred to the following judgement was 
delivered > 

PiaaoiT and WalsHj JJ. TMsis a case in winch a conviction ol lurking 
house.tre&pass by inght (section 45G of ‘the Indian Penal Code) has been 
recorded by the trying Magistrate and has been confirmed by the Sessions 
Judge on appeal. The case has come befoie us m revision, substantially upon 
the pleading that on the view of the facts taken by the learned Sessions J udge 
the latter ought to have held that no ofience had been pioved. One difficulty 
we must necessarily feel in dealing with the case on these lines is that the 
learned Sessions Judge has not definitely found the facts to be m accordance 
with the argument addressed to us m support of this application. The facts 
in question wore not alleged by the accused himself, but certain oiroumstanoes 
suggesting the possibility of their existence were deposed to by some of the 
witnesses calltd for the defence. The learned Sessions Judge has in effect 
said that, even supposing the facts to be as now suggested on behalf of the 
accused, the conviction must be upheld. In substance the case before us is 
really governed by the decision of this Court in the case of JlmferOJ* v. Mulla, 
(1915) I L. E , 37 All,, 395, and might well have been affirmed on those 
grounds. Apart from this, we have just been considering in connection with 
Criminal Beferenco No. 752 of 1917 the question of law which has been 
discussed in connection with the present application, and we need only say 
that we think the conviction in the piesent case could be justified along the 
line of argument followed by the learned Sessions Judge. In saying this we 
are hy no means admitting the facts to be as suggasted on behalf of the acoused- 
It would he unfair to do so in the face of the express denial of those facts by 
Musammat Bbagia (the young woman pimoipaliy concerned) in the evidence 
given by her before the Court We dismiss the application and confirm the 
conviction and sentence passed by the Magistrate, The accused must surren- 
der to his bail to undergo the unexpired portion of sentence. 
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An oocupmoy tenant made a usufmotuaiy moitgaae of 
Und computed xn his occapanoy lioldm/ TT. ol 

mortgagees possession, but refused to get tho\aortfix<.rTT ^ 

m consequence the moitgigees we.e obliged to bun/a suit to 

tion Whiht this suit was nandm^. thA„ ° ^ * compel legistra- 

lie « a JaS oTr4‘ yr' 

n.o.tgagea3. Ba,u„ an Uiaihy^ v UUanH,,,TuZ!aiT'‘^'’'° 

the facts of this caseare set forth in the followmo. c 
order of Rapiq, J;_ lOHoi^ing referring 

The facts which have given me to thi5 appeal are stnt,rl 
mjordei of remand, dated the ISth of April 1017 but ' ' 
to make the present judgement intelligible i prL “ *0 

some of the salient features of the case Tt ^ P " ^ lecite 

ant ATa k 1 , appears that defend 

aut No 5 has an occupancy holding. He executed ^ 

gage deeds of the said holding on the 7th of Julv i Qi t • ° 

of defendants Nos. 1 to 4. h!, howevl; denSxe 1'“ '7°“^ 

deeds before the Sub-Ecgistrai, and the mortgigees biourtt 

gulai suit for compulsory legistration. Before the conclLln oT 

the suit foroompulsory registration, the defendant No 6 onthein/b 

of August 1914, executed a lease of the same cccupan'oy hLinl 
which he had moitgaged to the defendants Nos 1 I 4 f„ , ® 

of the plaintiff appellant for Bve years. Subsequent to b 
tion of the lease the <lnfendant No. 5 entered into n 
with the mougagees and agreed to have the deeds „ 

registered. The deeds woie accordingly registered 
of July, 1915. It should be noted hie tw l 

decree of Rameshwar DayalSbarma Mrsfi A^i Wversiug a 
Jhe 80tjb of July, i 9 i 5 , * ^ MuQSif of Azamgach, 


(i) (1911) 88 111,779. 
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their mortgages and have lemained in possession ever since 
On the 26th of October, 1915, the lessee brought the suit out 
of which this appeal has arisen for possession of the occupancy 
holding on the basis of his lea-^e He impleaded in the case, as 
defendants, his lessor and the four nioitgagees. Various defences 
were urged in bar of the claim. The court of first instance 
decreed the claim holding that the mortgages were collusive. 
The claim of the plaintiff for damages was dismissed. He prefer- 
red an appeal from the demee dismissing his suit for damiges 
while the mortgagees picferred an appeal from the decice 
awarding possession to the lessee. The learned Judge who heud 
the appeals did not consider the question ot collusion between 
the defendant No. 5 and defendants Nos. 1 4, that is, between 
the mortgagor and the mortgagees. He decided the appeals on 
another point. He^ held that if the lessor himself could not 
recover possession from the mortgagees without paying the 
mortgage money, though the mortgages weie invalid at law, 
the lessee who claimed through him could not be in a bettei 
position, Tne lessee, therefore, could not get possession without 
paying off the mortgages. The appeal of the mortgagees was 
allowed and the claim of the lessee was accoidingly dismissed 
both for possession and damages 

The lessee, who IS the plaintiff in the case, has come up in 
secondappealto this Court, and has prefei red two appeals, one 
from the decree in the appeal of the mortgagees and the other 
from the decree in his own appeal before the lower appellate 
coui t. I remanded the case at the last hearing to the lower 
appellate court for the trial of the issue relating to the alleged 
cellusion between the mortgagor and the mortgagees, The 
learned Judge has returned a finding to the effect that no collu- 
sion has been proved The finding is one of fact and it must be 
accepted. The plamtitf appellant, however, contends that he ought 
to succeed on the ground of his having a legal title as against 
the mortgagee^. It is said that the mortgages to the defendahts 
Nos. 1-4 are admittedly invalid at law, while thbfeie in his 
favour is admittedly legal and open to no objeoldon on any legal * 
ground The case relied upofl by the court below is one that 
was between the mortgagor and the mortgagees. It was held xn 
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tl.iUhemoifg.,gew.6 n.vahd without paying off the LZ 

Both thepnities had entered into a eoiitiact too,. ' “““oy- 

invalid aud both of thorn weie equally wrong audit he' *’" 
goi derived any benefft horn the money raised on th 

It was but equitable that he should be Ldi to t ‘ 
before getting lach h.s pretty S' : " "'T 

«gued,douotappiytotheVL:u: ol: ■" 

the lessee hdb a peifeotly valid title if i«v ) i ^ ® 
have no buch title The nhin tiff ^^ortgagees 

called uDon fn H PianUifi s positaou ib such that be is not 

‘n"ilT 7 or 1 h 7 Z 

knew perfectly well of the eristenoe ollt^Sorter ‘S 
iather had attested one of the moit^ae-e deod ^rfT 
of the lessee is allowed, all that the 'ho d!r 

nancy has to do is to execute a mortgage de L,^ “ ^ 

the mortgagee and the next day give! \L^ , POMession to 
a third party and thus depri J fhe mortgager o'fT 
■nouey. The tesee need not be neoesaaulfe 
gage executed by his lessor. Both the les eo and 2 
derm their title ftom the oooupanoy ton uit .Id f . 
himself could not do lus lessee ought nut to' \e I I I 

rhereisnoeaseldwonthenoiDt ,t)o , ^ to do, 

Ba. I have no doubt that, wh'.diev" w^I ZIT T 
PcAity IS bound to go up in Lctfceis Pakiifc Annea) 
one which will probably aijse m lutme m nil 

and in Older to set it at rest once for all r ih , 

Wer the case to a bench of two Judges, akd X dl so' 
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the appellant ^ ^ ^(^komson) for 
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former. The equities being equal, the law must prevail, 
and the legal estate is with the plaintiff, the transfer to him 
being valid and the mortgage being invalid. The present point 
did nob arise in the case relied on by the lower court, namely, the 
case of Balioran Upadhya v UtHmgir (1). There it was the 
mortgagor himself who cape foiward to recover possession, and 
the couit held that he must refund the benefit first The ruling 
in the case of^Ghhiddu v 8heo Mangal Singh (2) is nob applicable 
to the present ease. There the plaintiff, zammdar, was aware of 
the^exisbence of the mortgage In the present case it has nob 
been proved that the plaintiff had acted in bad faith or in 
collusion with the mortgagor in order to defraud the mortgagees. 
It is not proved that he had any knowledge of the existence of 
the mortgage. The fact that the plaintiffs father was an 
attesting witness of the mortgage deed proves nothing ; mere 
attestation of a deed is no notice of its contents ; Nand Lai v. 
Jagat Kishore (3). There is no reason why the plaintiff should 
Le called upon to pay the mortgage mo ley. If a person transfers 
piopei by by a deed which is imperfect and then transfers it to 
another by a deed which is perfect and the seconl transferee sues 
the first for pos-^ession, it is nob open to the latter to plead that 
he shall first be repaid the money which he hxd paid to the 
transferor. Similarly where there are two deeds, one of which 
is unregistered and the ^ other registered, the holder of the 
registeied^deed can always succeed on the strength of hiS title 
and is never made to pay the consideration advanced by the 
holder of the unregistered deed 

Mr. S* M. Tusuf Hasan, for the respondents : — 

If the mortgagor himplf had been suing for recovery of 
possession he would undoubtedly not be given a decree for dis- 
possessing the moitgagees except on repayment to them of the 
money which they had advanced His lessee who derives |;itle 
from him can have no higher rights. To give the plaihtiff S 
decree for possession without requiring him to rbd^fa tie 
mortgages would be to allow the mortgagor in a rouftd iffout 
to defraud the mortgagees, which hc would ndtbe MiiWed to do if 
(1) (1911) LL.B , 88 lU., m% (2^) (1916) tL 89 All , l86» 

(8) (19X0| 14 J JL y , 1108 
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lie himself came iato court. The lease is an obvious dodge to 
defraud the mortgagee's ; the fact that it was given while the 
mortgagees were in possession shows that the mortgagor was acting 
dishonestly The mortgagees’ possession was sufficient notice to 
the Jessees. Equity demands at any rate that the lease should 
be transferred to the mortgagees until their money is repaid. 

Bahu Piari Lai Banerji, was not heard in reply. 

PiGGoTT and Walsh, JJ. : — The essential facts out of which 
these two appeals arise- are as follows :~.One Mabadeo, an 
occupancy tenant, executed, on the 7th of July, 1914, three 
mortgage-deeds, one in favour of Sarup and Manrup and the 
other two in favour of Earn Jas and Ram Phal. The deeds in 
question purported to give the aforesaid mortgagees possession 
of plots of land forming part of Mahadeo’s occupancy holding 
One plot was given in the first mentioned mortgage and six more 
plots were added in the other two. After executing these doom 
nicnts Mahadeo refused to get them registered, and eventually th. 
mortgagees were driven to institute a regular suit in order to 
obtain registration. When this suit was instituted Mahadeo 
declined to contest it, and it was decreed against him on his own 
confession, so that registration was at last effected in the month 
of July, 1915, almost dne year after execution. We must take 
it, however, on the findings of the courts below, that poslln 
lad at once been given to the mortgagees of the plots specified in 
their mortgages In the meantime, that is to say, on the 10th 
of August, 1914, before the suit by the mortgagees had been 
institute 1 and while the question of registration was still pending 
helore the District Registrar, Mahadeo executed another deed by 
whiohhe purported to lease 20 plots of land, including the six plots 
specified lu the mortgages in favour of Bam Jas and Ram Phal but 
not including plot Ho. 859 specifiedin the mortgage in favour of 
Sarup and Manrup, to the plaintiff Habibmllah at a yearly rent 
ahib-ullah failed to obtain possession, and thereupon brought 
impleading as defendants the four mortgagees the 

^ oonoerned. It would seem that in oourto below It was 

th« • f E ““ T 

urcgages in favour of Ram Jas and Ram Phal 
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only aiected six out of tlie 20 plots specified iii the plaint, ODhe 
case was contested as if the area affected by the mortgages and 
by the lease weie identical. The court of first instance held 
that the mortgages, being mortgages of an occupancy holding, 
were contrary to the express provisions of the Tenancy Act 
and conferred no title on the mortgagees. The lease in favour 
oi the plainfiff Habib-ullah, on the other hand, was a valid con- 
tract of lease for a period of five years, peimissible under the 
provisions of the Act, The learned Munsif, therefore, held that 
the plaintiff had a good title to possession over the land in suit 
aS against all the defendants, subject only to the framing of the 
decree in such a form as to safeguard the rights of the additional 
defendant Debi Din. With this qualification the court of first 
instance overruled all the objections taken by the mortgagees 
and decreed the plaintifi’s claim. There was an additional claim 
for damages, based upon allegations of fact which the learned 
Munsif found not to be substantiated by the plaintiff's evidence, 
and this part of the claim was, therefore, dismissed. There were 
two appeals to the Distiict) Judge, one by the plaintiff against 
the order dismissing bis claim for damages and the other by the ' 
mortgagee-defendants against the decree awarding possession to 
the plaintiff. The learned District Judge, referring to the 
decision of a Bench of this Court in Bahomn Upadhya\. VUam^ 
gir (1), has held that the plaintiff is not entitled td recover 
possession without refunding the mortgage-money, and he has 
accordingly dismissed the plaintiff’s claim altogether. On this 
view of^ the case the appeal filed in the court below by the 
mortgagees was allowed and the cross-appeal of the plaintiff was 

dismissed. Hence there are two appeals now before us, both 

brought by the plaintiff against the two decrees passed by the 
lower appellate court. The learned Judge of this Court before 
whom the matter first came found it necessary to remit enrtaiff 
issues for determination by the court below and ^er^ai-ds- 
referred the appeal to a Bench of two Judges f(^ bonsIcMatfefi' 
of the question of law involved, In our opinlcM tlib 
case are not covered by the ruling upofi th«lea^ae4Di8tri<lfe 
Judge has relied. The plaintiff abceiiWd leaSfi aftbt 1 

(%{ W) I Ja 4, f AIM * 1 I n I f ^ I 
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1917 execution of the three mortgages in question, but before their 
and it is certainly not proved by any evidence on the 
record that he nad notice of the existence of these morfcs'ao'es 

ManRUP rill • o 

much less that he was acting fraudulently or in collusion with 
the occupancy tenant in order to defeat the rights of the mort- 
gagees. Something has been made in argument of the fact that 
the plaintiff’s faiher witnessed the execution of one of the 
mortgage deerls, but, after considering the evidence given by this 

man Faqire in the trial court, we are satMecl that it is not 
proved that Faqire knew that the land comprised in the mort- 
gage-deed which he witnessed was also included in the lease 
afterwards taken by his son, Habib-ullah., Under these circums- 
tances it seems to us that Habib-ullah is as much entitled to” 
maintain the present suit for recovery of possession as lessee 
under the terms of the contract in his favour, as he would have 
been to maintain a suit against a rival lessee, that is to say, 
against a person to whom Mahadeohad also granted a lease of a 
portion of the same land, in respect of which it could be contend- 
ed that it was not binding on Habih-ul-lah either because it was 
subsequent in date or because it was for some other reason invalid 
in law. The equitable principle upon which the case of Bahoran 
Upadhya v. ^Uttamqir ( 1 ) was decided does not seem to us to 
affect a bond fide transferee from the occupancy tenant. If the 
mortgagees have any remedy, it is as against Mahadeo. 

The appeal before us challenges the decision of the court of 

first instance on the question of damages, This matter has not 
been adequately gone into on the facts by the lower appellate 
court, but we are content to say that no suflSoient cause has been 
- - shown toils for dissenting from the finding on the strength of 

w ich this part of the plaintiff'’s claim was dismissed by the court 
of first instance. The arguments hofor-A 
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instance restored The respondents will pay the costs in this 
and in the lower appellate court. 

' - Appeal allowed. 


Habib-uloah 

w. 
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Before Sir Henry Bichards, Knight, Chief Justice, and Justice Sir Bramada 
Oharan Banerji. 

AHMAD KHAN And othbes (Objectoes) v. MUSAMMAT QAUEA 
(Apbucant).* 

Act No. IK of 19QS {Indian Limitation Act), schedule I, article 191— Mortgage 
—>Suit for sale— Application for final decree—Limitatien. 

An applioEtioa for a final decree in a suit for sale on. a mortgnge being an 

application in the suit and not an application in execution, the fact that one 
such application has beea made within the prescribed period of limitation does 
not operate to extend the period of limitation in favour of a second application, 
the first having been dismissed for default. 

The facts of this case were as follows : — 

The respondent obtained a preliminary decree for sale on the 
27th of August, 1908, She applied for a final decree on the 26th 
of August, 19 H. but the application was dismissed for default 
of both parties on the 9fch of April, 1912. The respondent again 
applied for a final decree on the 10th of September, 1912, . This 
application was resisted on the grounds that after the dismissal 
ol the previous application the present application was not 
maintainable and that it w'as barred by time. The first court 
held that the proper remedy of the respondent was to apply for 
the revival of the previous application and that the subsequent 
application was not maintainable. The lower appellate court 
reversed the decision of the first court and remanded the case 
for proceeding with the application. The judgement-debtors 
appealed to. the High Court. 

Maulvl Iqbal Ahmad, for the appellants 
When the first application was dismissed for default, the 
proper remedy of the decree-holder was either to appeal against 
the order of dismissal or to apply under order IX, rule 9, of the 
Code of Civil Procedure for an order setting aside thp d i sm issal. 
The present application is neither in form nor. in ..substapce ap”* 
application under order IX, rule 9, and was pr^§p.jated, IpHg. after - 
the period prescribed for such an application by. artiifialds of. the ' 

; — 1 ...j 4'^. ! r 

Appeal No. 72 of I9i7, from air ' 

Additioaal Subordiuafco Judge of /auBjtui:, dftiieal tW’ Marbh, '» - 
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Jjimitiation Act had exp'ied. The present application, therefore, 
cannot be treated as an apjjlication for the revival of the fomer 
^ application, Even assuming that the application is maintainable 
It IS barred by time. ^ The present Code of Civil Procedure makcJ 
it clear that an application for a final decree is not an application 
in execution of a decree but> application in the sul itself 
Therefore article 182 of the Limitation Act is not applicable to 
the case, and the previous application made by the respondent 
cannot give a fio h start to the period of limitation. The present 
application is governed by article 181, As it was made more 
than three years after the expiry of the time for payment fixed 
by the preliminaiy decree it is barred by time. 

Dr, Jf, Sulctiman, for the respondent ; - 

No appeal lies from the order of remand passed by tho lower 
appellate court in this case. Every order of remand sending a 

necessarily appedlaL; 
Wahidmwsa. V. Eundan lal ( 1 ). In the present case the order 
of remand having.heen made in an appeal from an order and not 
rom a decree, no further appeal lies to the High Court The 
present apphoationis maintainable. The order of dismissal of 
of bri!™T- because of the non-appearance 

b!SdecM d of iTmitltioThas nofyt 

been decided by the courts below; it will be one of the questiL 
01 determination by the lower court when the case goes\aet in 
accordance with the order of remand. The period of three yea“ 
ouid be calculated from the date of the dismissal of the previous 

for Jaint 

Maulvi Iqhal Ahmad, was not heard in reply. 

money, It is stated in the petition filed bv tliB A 
hat no payment was made, He made an antb -iecree-holder 
* r “aaae an application on the 26 th 
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of August, 1911, for a final decree under oidor XXXIV, rule 6 . That 
application was dismissed for default oa the 9tli of April, 1912. 

On the 10th of September, 1912, the present application was made 
for a final decree. It was opposed on two grounds, first, that the Mcsammai 
order dismissing the previous application was a bar to the present 
application and, secondly, that the application was tinie-bi)>rred. 

The court of first instance allowed the first objection and did nob 
decide the second, It dismissed the application now made. 

Upon appeal the lower appellate court disagreed with the court 
of first instance and remanded the case lor proceeding with the 
application. 

So far as the first point is concerned the defendant's objection 
was without force, because, the first application having been dis- 
missed foridefault of appearance of both parties, a fresh application 
could be made, but thm second application ought to have been 
made within the period presciibed by the law of limitation. It is 
clear that the application was beyond time. The period of limi- 
tatmn which governs a case of this kind is three years, under 
article 181 of the first schedule la the Limitation Act, from the 
date on which the right to apply accrued, that is, from’ the expira- 
tion ol the time allowed by the decree for payment of the mort- 
gage money. In the present case the six months expired on the 
27th of February, 1909, and as the present application was made 
on the xOth of September, 1912, it was clearly beyond time, 

The court below seems to have overlooked the fact that in the 
present Code of Uivil Procedure a final decree " in a mortgage 
suit is a decree in the suit itself and an application for a final 
decree cannot be deemed to Le an application in execution. The 
second application cannot be regarded as a revival of an appli- 
cation which was disposed of. In this view the present applica- 
tion was clearly beyond time and ought to have been dismissed. 

We accordingly allow the appeal, set aside the order of the 
court below and restore the order of the court of first instance 
with costs in all courts. 
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On a question of the application of the doctrine of 
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The Hon blo Dr. Tej Bahadur Sapru, Babu Breo Nath 
Banerji and Maulvi Iqhal Ahmad, foi the respondents. 

Richards, C J., and Banerji, and the connected 

appeals arise out of two suits which related to ceitain propeity, 
movable and immovable, which belongel to one Manzur Ahmad* 
who died on the 2nd ol September, 1912. Manzur Ahmad,* 
although he had been married (four times, it is stated) never 
had any children. His heirs were, first, Fazl Ahmad (his 
paternal uncle), secondly, his mother Musammat Rahim Bibi, 
and thirdly his two widows Musammat Qamr-un»nissa and 
Musammat Jilani Begam. Under the Muhammadan Law’ of 
Inheritance, Fazl Ahmad v/ould have been entitled to 10 
sihams out of 24, Rahim Bibi to 8 sihams, and the two 
widows to 6 sihams between them Fazl Ahmad was not 
only uncle to the deceased, but he was also the father of 
Musammat Jilani Begam, his youngest wife. Before his death 
Manzur Ahmad was possessed of a considerable amount of 
property. He had deposited in the house of Lala Khub Chand 
(banker) the sum of Rs. 16,876. He had also in cash in hjR 
house the sum of Rs 8,500 and 4,000 sovereigns, (equal to Rs. 

60,000) which was buried in a house which was occupied by 
Jilani Begam. He had also Rs. 68,000 on fixed deposit with 
the Allahabad Bank. Besides this cash, the deceased was 
possessed of some house property and a considerable amount 
of zamindari property, including two villages called Mauza 
Bithauia Kalan and Mauza Amkhera These two villages 
were worth about two lakhs of rupees. The property of the 
deceased was worth probably between 5 and 6 lakhs (if jewellery, 
ornaments etc., be included). 

Very shortly before his death Manzur Ahmad had transferred 
the two last mentioned villages to his mother Musammat Rahim 
Bibi, He had also given her the 4,000 sovereigns. He caused 
the Rs. 16,876 deposited with Lala Khub Chand to be transfer- 
red to her name. The Rs. 8,500 in cash had also been brought 
to the house of Lala Khub Chand and placed to the credit of 
Musammat Rahim Bibi. It thus appears that the deceased 
translerred, very shortly before Ms dea^fi, property apd ttionoy ’ 

to the extent of Rs, 2,85,a7i ’ ' " * ' ^ ^ 
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by the deceased because he wished^to ^ineflt 

other heirs. In this view of the Le 

whether or not the illness of Man at, issue is , 

, gftt made in mans-ul^at are invalid finTTT, 
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(perhaps more or less illusory) and she has given away most of 
the money to her own relatives who are not heirs of Manzur 
Ahmad. We may mention here that the learned counsel for 
Fazl Ahmad in the appeal before us abandoned the contention 
that the deceased did not know and understand what he was 
doing when he made the transfer, and learned counsel laid no 
stress on the evidence of Fazl Ahmad or his witnesses. 

[Here their Lordships discussed the evidence and proceeded 
as follows.] 

During all this time and when the deceased died he was stay- 
ing in the house of Ala ud-dia In the same house also lived 
Wisal-ud-din, a nephew of Rahim Bibi, that is to say, the son of 
her deceased brother. Wisal-ud-din and his brothers are the 
persons in whose favour Rahim Bibi has since parted with the 
greater part of her property, and they were not heirs of Manzur 
Ahmad. 

As already stated, while the deceased was staying in this 
house he had sent to Dhundri to have the four thousand sove- 
reigns dug up from the house of Jilani Btbi in order that they 
might be re-buried in the house of his mother Rahim Bibi. 
Directions we|:e also given to bring the Rs. 8,500 to Khub Chand, 
banker. The latter money duly reached Khub Chand, hut the 
sovereigns after being dug up were stolen, (half were afterwards 
recovered). This happened about the 20th of August, or a little 
later. On the 29th of August the deceased executed a deed of 
transfer in favour of his mother Rahim Bibi in the following 
form— X, while in a sound state of body and mind, have abso- 
lutely sold of my own free will the entire 20 biswas zamindari 
property in Manza Bithanra Kalan, pargana and district 
Pilibhit, and the entire 20 biswa zamindari property in Mauza 
Amkhera, including the hamlets called Zahurganj, Manzurganj, 
Samaria, and Makruli, pargana Richa, tahsil Baheri, district 
Bareilly, and with all the appurtenances and interests appertain- 
ing thereto, without the exception of any right or share, to my 
mother, Musammat Rahim Bibi, wife of Sheikh Zahur Ahmad^ 
Sheikh, resident of Manza Dhundri, pargana Jahanabad, district 
Filibhit# for two lakhs of rupees, half of which is one lakh of 
rnpeesi and made over the possession of both the properties apld 
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to the vendee. Now neither I nor any of my repiesentatives 

have any right in the above mentioned propel ties sold. Outofthe 

entire sale consideration I have received Rs 10,000 in cash^ and 
have left Rs. 1,90,000 with the vendee with my directions, in 
order that she may spend it with her own authoiity and at her 
own discretion for good purposes, for the benefit of my soul in 
the^ next world. _ Hence I executed this document as a sale-deed 
giving authority m respect ol the sum held in deposit for charity 
on a stamp paper of Rs. 2,000 under article 23, and on a stamn 
paper of Rs. 15 under article 7, schedule 1, Act II of 1889 so 
that it may serve as evidence 

Registration was doly effected and the deed has the following 
endorsemeal.-“Letit be known that the executant is ill and 
he submitted a eemfloate of his illness given by the Assistant 

SbhfrT,; in charge of 

^ the ” Wlioation for issue of a commission whi!h is 

The “ertiBoate is as follows;-” I came to dress Sheikh 
Mansur Ahmad of Dhundri at the time when the deed was 
presented and execution admitted by him before the Sub-Eegis- 
tiar. I found his mental faculties unimpaired, and he answered 
to every question referring to the deed quite correctly." 

ihe deed was registered between 5 and 6 o’clock in the 
evening on the 29th of August, 1912 This cerliBoate was given 
y Dr. Chatterji at 5-30 m the evening. At 9-30 in the morning 

follows “ 

of Dhundri, this morning at the request of the Sub-Divisional 
Ma^trate and found his mental faculties not affected yet 
although his general oojndition is extremely weak ’’ ^ *’ 

^ It is pretty clear that the Sub-Registrar had ' some hesitation 
m registering the deed, having regard to the condition of ho 
deceased, and, nobwithstauiling the exnlanatinn .n i 

Chattegi gave when g-ing h/evidence we“ hal ht fi ; 

Ctlt7th?29fof - 

®»gii*.aiid Dr. Ohatt,,.;. 
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“found his mental faculties uot affected aie significant. 

Immediately after the execution of the deed men were sent off 
post haste to make collections at the two villages and to apply for 
mutation of names It was not the time of year at vhich collec- 
tions are made, and the collections which were in fact made were 
more or less of a formal cliara'^ter ; obviously the intention was to 
show that the deed had been acted upon and possession taken. 
Ceitainly these steps were taken with the least possible delay. 

[After discussing the evidence their Lordships proceeded as 
follows:-—] 

The conclusion that wt h.ivo come to is that the illness of 
Manzur Ahmad all along rapidly progiesscd and increased bet 
ween June, and the 2nd of September, when bo died, and tint it 
cannot possibly bo said that he siitfeied from a lingering disease. 
Theie is no very satisfactory evidence when consumption com- 
menced, but, even if we assume that the seeds of the disease were 
present for some time, the progress of the disease was rapid 
between June and the 2nd of September. We believe Dr. Chatterji 
when he says that when Manzur Ahmad left him on the 7th of 
August, the deceased was under the apprehension of death, and if 
this view be correct, nothing which subsequently happened was at 
all likely to lessen that apprehension. The sufferings of the 
deceased continued steadily to increase The evidence of Rahim 
Bibi herself shows that the deceased apprehended death and 
that she was frequently trying to console him and remove his 
apprehension. We think that the rwo certificates which Dr. 
Chatterji gave show that those about Manzur Ahmad believed 
fchat he was going to die, and that this apprehension was share 
by the Sub-Registrar. That these who wore about him (near 
relatives of Rahim Bibi) believed he was going to die is also 
shown by the very great haste there was in sending off men to 
make the collections at the two villages and filing an application 
for mutation of names on the 30th of August. What other piOople 
thought who werp daily seeing the deceased is not without srtmA 
bearing p what the deceased wae likely, to .tMnh inmiseli The 
learned J^gqx^feuing to the evidemp-oiAbdiil A^zi^ a witpesa 
for Fazl tha| th^ ^eeeased ,told th© witne# that 

he was nei^over he . wopld 
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8 low him the villages that required water. This is nnt ■* 
what the witness said Witness said flint t), i * 

> " If he recovered.” The leained nT" 

■Bj ‘Admitted fchat if there xvnq o >o -ri • Mim Bibi 

the time when the "D, ft” ‘ “'“’oase in the disease about 

ondei apprehens on® o th7 

ulZui Zld all ”7. ">« of 

8u0eiing from 01115'”“ ‘““I ‘'“--od had bean 

the gift io made 

Iiogering disease, and he w'as "1’" " 

approaching death and if t hi. f r ^ Wchension of near 

fandoughtlhel;rldt olllf^“““^ *=^e 

void “Oder the Muhammadan iL as hlLle^'*''’,, ‘7 

donor was suffering from his deatlillness IT f 
mar,.ul-maut is founded on the Koran ll’ ^ 7“ 

^i^eirs must inherit. Even thonf^h ’ “ ^ ordains that the 

some extent more .TuITb 

the deceased we are bound to administer tlTal^*^ ““““ 

voaiirofThr::^^^^^^^^^^ - the 

doctrine of d;es nljX“‘lTr? 

was the creation of a waqf bv th^ transaction 

would be good to the extent of Le-thirdlrth 

the deceased. If it ^ b o-iYf f t? t.- ^ of 

was altogether void. On the face 1? n'"’' ’* 

But it is abundantly olZ blt Z pl 

l«hhs of rupees whe'ell t llrer’'^" ‘*0 

[Their Lordshins nft ‘f>e property. 

proceeded as follow^—] *''® evidence further, 

As to the question of waqf. 

The deed does not sav that ft,., ;n 
waqf property. If the deceased w as 

there is no reason why he should 75'!*° “'® villages, 

them, as he did the propertt 1 ,71”" dedicated 

premous illness. H he did not tWnk h« ™ “““““ 

might have named himself *» die. he 

ite ^ ^mutawalh^ ^ll909,^or 


bo paid) was to be applied for charitable purposes at the disere- 1917 

tion of his mother. Looking at the evidence of Ala ud dm, of 

Rahim Bibi herself, the condition of the donoi and the surround- 

ing circumstances we have come to the conclusion that the hand- Eafm'bibi 

mg over of the sovereigns and the transfer of the Rs. 8,500, 

Rs 16,876 and the two villages weie m truth simply gifts made 
by the deceased to his mother and the provision in the deed that 
Rs. 1,90,000 should be applied in chanty at the discretion of 
Rahim Bibi was a somewhat ingenious device to give the trans- 
action the appearance of a sale so as to evade the Muhammadan 
law, which forbids a Musalman in his death-illness to make a 
gift to one heir at the expense of the others, 

[Their Lordships again dealt with the evidence and observed.* j 

On both sides, there was, as the learned Judge says, a con- 
siderable amount of hard swearing. Fazl Ahmad not only 
alleged, but stated in his evidence that the deceased did not 
even know the contents of the deed While we think that the 
deceased was m a very weak condition when he executed the 
deed, we agree with the court below that he understood what 
he was doing. 

[Here the evidence was discussed.] 

We have come to the conclusion that this appeal must be 
allowed. But to mark our strong disapproval of some of the 
evidence adduced on behalf of Favl Ahmad we disallow all costs 
of witnesses in the court below. The order of the Court is that , 
the appeal is allowed, the decree of the court below is set aside and 
the claim of Rahim Bibi is dismissed with costs in both courts, 
save as mentioned above. 

We direct the Receiver to prepare and bring in as soon as 
reasonably possible a final account with a view to his being 
discharged. 


A'p'pml allowed. 
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Befo e Justice Str Bntmada Gha an Bane, 3 % Mr Jusiioe FtrjgoU and 
Mf, JnskoB Walsh. 

BHABAI SINOH . tbj sinQH Am AsOTnDB ). 

Act {Local) No II of mi [Agi a Tenancy Act) see ions and im^Lamhar 
dm and co-sTiai errand for pofiU against lamha, dar-Beath of defendant 
pending smt- Liability of rep eseniahiefo, sum. not collected owina to 
negligence of lamlardar. ^ 

iPni construction of sections 164 and 166 of the Agra Temnov icf 

™ t T : b„. fflea asau.st» lalZr tht 

^ ^ a pan mg the suit, aufl his legal representative is hrotight on' the 

eeord .as aefentat, the representative IS, so tar ae the assets ot thf Loeased 

•mbai dar in hiB handa.are concerned, liable to the same extent as the lambardar 
that IS to not only lor money actually collected by the lambardi Tut ^o’ 

TrT, f T“““ misconducTTlVT 

VJtT TT '' '=> ^“‘“suished. 

Tm facts of *0 case fully appear from the following extracts 

JilTi tile appeal to the Chief 

Justice for the appointment of a Full Bench 

This IS a suit under section 164 of the Tenancy Act of IfOl 

Sms-T t^h^'T T a oo-sharer, against Kundua 

f, Umbiirdar and another defendant, the vendor oi 

he plamtdf, whose position is immaterial to the question raised 
m this appeal. The claim made was for the piaint.fi’s share oi 

the proBls which Kundan Singh had actually collected and also 

MJt orTm, conduct he td 

Kundan Singh died, and the present defendant Tej Singh, the son 
nd he. was brought on the record a, his porsona/reprl;iitative! 

“iesLVtre ““ 

opresentetive as such, m respect of the liability of his deceased 
Ixtentlm before the death of L father to the 

extent of the assets which came into the hands of the defendant 

as his father's representative. The son is not sued in hi 

.-W^^be^a^re^ ,,ii„e to Cfr!; o"! 
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the duty of lambardar, or misfeasance in carrying out the duty, 
after the death of Kundan Singh. The sole questions therefore 
in the suit are what would have been the liability of Kundan 
Singh under section 164, if he bad lived, and what is the liability 
of his estate now that he is dead. The lower court has held that 
the son is not liable for the misconduct and negligence of his 
father and from that decision this appeal is brought. In the sense 
that a son is n-^t liable for the torts of his deceased father, it is 
an accurate expression of the law, but in my opinion the negli- 
gence or misconduct mentioned in section 164 is not a tort at all. 
It is the brexch or neglect of an obligation of quasi contractual 
nature arising out of an agency or trust undei taken by the 
lambardar by the acceptance of the post and imposed upon him 
by Statute viz , section 164. 

There is a considerable bod^^ of authority that the liability for 
sums remaining uncollected does not survive under this section 
after the death of h le lambardar. By that authority I am bound, 
and therefore I must either dismiss the appeal or refer the 
matter to tne Chief JusticG for further consideration by a Kiill 
Court. 

“ The general rule ” says ^Villiams on Executors, Volume II 
of the 10th Edition, page IS^JfS, “ lias been established from veiy 
ear’y times witn lespect to such personal claims as aro founded 
upon rny obligation, contract debt, covenantor other duty, that 
the right of aciiou on which the testator or intestate might have 
been sued in his lifo-timo sui vivos nis deatii and is enforceable 
against his executor or administrator. Therefore it is clear that 
executors or adminstrators are answeiable, as far as they have 
assets, for debts of every description due from the deceased/* 
Again, on page 13 “I, after pointing out that in cases of tort, if 
the person by whom the injury was committed dies, no action of 
that kind cam be brought against his executor or administrator, 
the author goes on But the case is different where the act is 
not a mere tort, but is a breach of quasi contract, where the 
claim is founded on a breach of fiduciary relation or on failure to 
perform a duty.” I take it to bo impossible to deny that tbe duty 
of a latflhardar imposed upon him by this section, to take reasonablo 
care to collect the profits and to hand over what he has collected, 
1 + 10 * 
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j comes within the definition which I have read and the liability 
survives after death. ^ 

SAT 

H An examination of the section shows that ii contains nothing 

SQH. contrary. Sub-section (1) provides that a eo-sharer may sue 

the lamhardar for his share of the profits By section 166, the 
word ‘lamhardar’ there includes heirs and legal lepresentatives 
Sub-section (2) provides that in any such suit the court may award 

to the plaintiffsums remaining uncollected owing to the negli- 
gence or misconduct of the defendant. Plaintifi in sub-section (2) 
means co-sharer and defendant means lambardar. They are 
merely synonymous. Apart from authority, therefore, having 
regard to the common law and sections 164 and 166, I find con- 
siderable difficulty in seeing what defence a son has, in respect of 
assets in his hands, to an action brought against his father under 
section 164, during his father’s life-time. With great diffidence 
I think that the authorities to the contrary are not satisfactory. 
In this ca«e the defendant was, the lambardar when the suit was* 
instituted and the cause of action must be determined at the time 
of the commencement of the suit, and therefore there is a distinc- 
tion between this and the case reported in I. L. R., 29 All. 
16. I think the matter is one which I ought to refer to the acting 

Chie Justice with a view to having the question re-considered by 
a Full Bench, 

Dr. 8urendra Nath Sen, for the appellant :~ 

In a suit instituted against a lambardar under section 164 of 
t e Tenancy Aft, if the lambardar dies in the course of the suit 
what is the measure of the liability of his legal representative 
who IS brought on the record ? That is the question lor determin- 
ation in this appeal. The enforcement of the liability will of 
course bo limited by the amount of the assets of the deoefsed 

is wh7t representative ; the question 

IS what IS the extent of the liability ? If the lambardar had not 

pendente hte the plamtifiF would unquestionably be entitled 

under clause (2) of section 164, to get profits not only on the’ 

on sumrnr f by the defendant lambardar! but also 
EDhZr f owing to his negligence or misconduct. 

* of lelh ‘ defendant died during the pendency 

^ ^f *0 Bmt .would not alter the rights of the plamtiiT qr affect ihl 
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suit in any way, and the liability of the original defendant would 
attach unaltered to his assets in the hands of his legal represen- 
tatives, In other words, the right of suit survives in its entirety 
against thein ; the same cause of action and the same suit con- 
tinue against them. This is made clear from a comparison of the 
language of the present Act and of that of Act XII of 1881. In 
section 164 of c].'(2) of the present Act, the word “ defendant ” has 
been substituted for'the word “ lambardar ” in section 209 of the 
former Act, and a new provision introduced by section 166. By 
this change the Legislature has made it quite clear that a suit 
brought against the lambardar can be continued unchanged 
against his legal representatives. A consideration of general 
principles, apart from the enactment, also points the same way. 
The liability of a lambardar in respect of the payment of profits 
to the co-sharers is not of the nature of a personal tort, but is a 
quasi contractual liability. His position is like that of a trustee 
or agent of the whole body of co-sharers. Having regard to the 
nature of his position, the obligation is not merely personal but 
quasi contractual. That being the case, the liability is not 
altered by the mere fact of his death during the pendency of the 
suit and the substitution of his heirs on the record. The word 
‘ defendant ” m section 164, cl. (2), means the original defendant 
to the suit, who, in the present ease, was the lambardar himself. 
The case of Dip Singh v. Ra^n Charan (11 is distinguishable. 
There the suit was brought after the death of the lambardar, 
against his legal representative. The other cases mentioned in 
the referring order were decided under the former Act, XII of 
1881.^ Moreover the decisions were based on the view that the 
liability of a lambardar was a personal liability only. The case 
in the Allahabad Weekly Notes for 1886 at page 32 was, again, 
a case in which the suit was instituted against the heir of the 
deceased lambardar. 

Babu Piari Lai Banerji, for the respondents ; — 

In order to ascertain the basis of a lambardar’s liability it is 
necessaiy to consider his position. He is not a trespasser or a 
person in wrongful possession and cannot, like them, be m ide 
liable for mesne profits which he has not collected. But for 
(1) (190e)I.L.B., 29 All, 15. 
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section 16i (2), he cannot be made liable for what he has not 
^ — colleetecl. i.e., liable by way of damages Although this liability 
is statutory in character, it is really based upon a liability for 
damages, A lambardar makes no contract whatsoever with the 
co-sharers. He may, at the outside, be regarded as making a 
contract with the Collector. Negligence or misconduct in the 
performance of duty is always a tort. In confining tho lambar- 
dar’sliahility in respect of sums left uncollected to those sums 
which are proved to have been uncollected owing to his negligence 
or misconduct, the Legislature clearly shows that it regards his 
liability as being based on tort. This liability, being a personal 
one, based on tort, cannot be enforced against his legal represen- 
tatives. Where the estate of a tort-feasor has not been enriched 
tho estate as such is not liable, but the tort-feasor is only per- 
sona I y liable m damages. The leading ease on the subject of 
Uabihty of representatives is chat of Phillips v. Homfray (1). 
Eoference was made to Willmms: Law of Executors i Tenth 
Edition, pap 1852, 1386. The following cases also support the 

view that the liability of a lambardar in respect of non-oolleoiions 

i8 a ppaonaI one,basodon tort, and cannot be enforced against 
Ms heirs and legal representatives •. y. Paieh OhaL ( 2 ) 
Mamd-m-niasa v. Ghnlam Sajjad (3) and Sir Navain v’ 
(hrdhar Lai (i). Thenext question is, whether there are sufficient 
grounds for ppposing that the Legislat.no, in tho present Act 
altered its view of the character of this liability and regarded U 
as resting on some other basis. Tho alterations made by the 

present Ac t are the enactment of section 166 , and the change of 

W4f21 K r; ■ ■ "'^«f“<ianf in seftion 

164(2), By the first, suits were allowed to be brought in the 

Beveuue Courts against the heirs of a lambardar, whereas the 

hCdf ‘n f “’y against the lambaidar 

himse f Under that Act, however, a suit which had bln 

brought against the lambardar could, on his death, be oontiled 

paiMt his heim, who wore brought on the record, as happened in 
both the cases In I. L. E. 20 All . cited above. The continuation 

of the suit against the heirs is not a new feature introduced by 
■ 0)W^Oh.B..4.e. (8,a89i,i...a,.0Au..rr " 
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the present Act, and there has been uo change of policy so far as 
suits intituled against a lambardar, who happens to die 'pendente 
lite, are concerned. The second alteration, namely, that of the 
word “ lambardar ” to the word “ defendant/’ was necessitated 
by the fact that under the present Act a suit could be brought 
against the heir of a deceased lambardar By this alteration the 
Legislature clearly indicated an intention that the heirs of a 
deceased lambardar weie not to be made liable for the *non- 
collections of the lambardar. If the woid " lambaidar ” had con- 
tinued to stand as it was, then in a suit instituted against the heirs 
of a lambardar, a decree would be passed againrt them in respect 
of the sums left uncollected through the negligence or misconduct 
of the deceabed lambardar. In keeping with the view that the 
liability for non-collections was personal to the lambardar, and co 
prevent the liability from being enforced against his heirs, the 
Legislature altered the woid '‘lambardar” to “defendant.” 
Further, elaute (2) of section 164 deals with the powers of the 
court in passing a decieo; it fixes the limits of the decree to be 
passed. It is toasonablo, theiefore, to construe the word “defen- 
dant ” as meaning the defendant against whom the court is going 
to pass a decree. Clause (2) has reference to the time at which 
the court’s award or decree is to be made. If at that time there 
is before tlie court a person answciing to the description of a 
defendant through whose negligence or misconduct sums have 
remained uncollected, then the coart can pass a debree in respect 
of those suras against him. In the present case the defendant 
against whom the decree was to be passed was, obviously, not a 
person guilty of any such negligence or misconduct. It is quite 
clear from the use of the word “ defendant ” in clause (2) that 
where the suit is instituted against the heir he cannot be made 
liable for the negUgenoe of the deceased lambardar. It would 
be a recognition of the same principle to hold the same whore 
the lambardar was sued in the first instance hut died after the 
institution of the suit. 

Dr. Bwrendra Nath Sen, was not heard in reply, , 

Banebji, J.*— -This appeal arises out of a suit brought Tor the 
recovery of the share of profits of a co-sharer, for the year 1318 
Fasli, “l^he plaintiff is the assignee of the profits from the 
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00-sharer who is the second defendant in the suit. The suit » ' 
brought agamstKundan Singh, who was the lambardar in T 
y 1 in question. The plaintifi claimed a share, not only of the 
p 0 s aotmlly realized but also of the proHts which, accordinir 
0 im, had not been rea'izcd by the lambardar through gross 

lait “^:!i“:nTt“^-.egair ® ^ 

brought upon the record. He 000 ^ 0 “ «rke’'was® n^li 7 
for amounts which his predecessor in title naZ v ^ 7 

Singh, had neglected to oolleet. The court of firs^’ ' 
repelled this contem inn .,nri T * ^ ° ^ instance 

be the inL a decree for what it held to 

bti nXX" “ r Tr“ 

must be taken to have lli'S U 7t 

the legal representative of the lambard^ Ihe^ <Jofendant, 

oourt dismissed the suit holdinir that ti ’ “PI’®’'®*'® 

lambardar could not be held iLwe r ^®P~tive of the 

bar^r had through misconduct and leyg"! notloll ‘td 
as the amount actually collected fell fhort of the n ’ 

recover anything -‘entitled to 

bas been filed. The question le have to def 
m the circumstances of the present case, the conTenliollf t‘h®' 

defendant is a valid contention. It seem to L th v!l n " 
of the case turns unon fh^ * ms to me that the decision 
o uurxis upon the construction of section 

such suit the court may award to fho In any 

of the profits actually collected, but aC of 

plaintiff may prove to hnvo *1 such sums as the 

to omsider is what is the scope of this^ t 

answering the question is whether bv ‘®®‘ for 

tbetegislatn^e meant the original d^Ldl^rth' " 

person.who was in the arrav of doP , ‘be suit or the 
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legal represeniafcives, executors, administrators and assignees of 
the lambardar. The present suit was not brought against a repre- 
sentative of the lambardar but against the lambardar, himself, 
f Sub-section (2) seems to me to refer to the ease of a person who 
was sued as the origmal lambardar, and in that view the miscon- 
duct or negligence which would entitle the plaintiff to recover a 
share of the amount which remained uncollected, would be the 
^ % misconduct or negligence of the defendant who was sued, namely, 

(as in the present case) the original lambardar. If the person who 
was sued was the representative of the lambardar, he would be the 
defendant in the suit and he would not be liable according to the 
language of the section, as the misconduct or negligence could not 
be his misconducf or negligence. HoWevar, we are not called 
upon to decide that question in this case. In the present case, 
the original lambardar who made the collections ia the year in 
’ question was sued, and it was after his death that his represen- 

tative was brought upon the record. The word “ defendant ” in 
sub-section (2) of section 164 contemplates, in my opinion, the 
original defendant to the suit, and therefore the amount to 
which the plaintiff would be entitled would include such sums as 
remained uncollected owing to the negligence or misconduct of 
the original defendant, that is, of the lambardar. This may create 
an anomaly, but we have to construe the section ^as it stands. 
The case of Murad 'mi-nissa v. Ghulam Sajjad (1), to which 
reference was made, was a case under Act XII of 1881, Section 
209 of that Act provided that in a suit brought against a lambar- 
dar for a share of profits, the plaintiff would be entitled to 
a sum equal to the plaintiff’s share in the profits which 
# through gross negligence or misconduct the lambardar had 

t omitted to collect. That was a suit in which the heir of the 

i lambardar was subsequently brought upon the record on the 

t death of the lambardar. Having regard to the provisions of 

soofcion 209, the liability of the lambardar would be for amounts 
which he had not collected. The word ‘‘ lambardar ” in Act XII 
of 1881, did not include the legal respresentative of a lambardar 
and therefore having regard to the fact that the word lambar- 
dar ” was used in that section, the heir of a lambardar could not 
. (i) (1897) I,L.E.,20 AIL, 73. 
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^ be held liable That ease, therefore, does not seem to hire am 
bearing upon the question we have to decide with rcerence I 

to the p.esent Tenanoj Act. The case of Dip Singh y. Ban^ 
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Ins bands. In any case the I'abihtv of ii ^ ^ oaine into 

lambardar would not be a personal HabimT 

not ^en. that the assets of the deceased lambardTrThZw “ 
liabili y simply because the said lambaidor .■ , , ^ 

to make collections or was eniltv of “ogleoted 

to die after the expiry of tte year duiinr^ ““““dnet happened 
had to be made. In mv om'mon S which the collections 

contract arises under the cirouinstan'^"*"***'"' 

oase, as I have already said T; TT^pr^^’ 

section 164 , and I would oonstrLthe sectln InT 

have stated above. In my opinion thf cl “ion orth““?“ ' 
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was then open to Tej Singh to make any defence appropriate to 
his character as a legal representative of Kundan Singh deceased. 
If Tej Singh had been sued as an original defendant after the 
death of his father it would no doubt have been open to him to 
siy chat, uoder the Statute, the negligence or misconduct on 
whiih a certain liability was imposed must be that of the defend- 
ant in the suit, and that he himself could not beheld liable fo 
any negligence or nii,.onduct on the part of his father ; but such 
a defmce is, in my opinion, mappropiiatc to ihe character of Tej 
Singh 0,3 a legal representative of a deceased defendint brought 
upon the record under order XXII, rule 4, of (he Code of Civil 
Procedure. This was a case in which it could not be pleaded 
thau tne right to sue did not survive, within the meaning of the 
rule m question ; and, if the right to sue survives, it must do so 
against the legal representative of a deceased defendant in the 
same manner as against that defendant himself. In my opinion, 
on the wording of sections 164 and 166 of the Tenancy Act, the 
plamtift’s claim, based upon the second clause of section 164, was 
maintainable against che legal representative of Kundan Sinp-h 
after the death of Kundan Singh. ^ 

Walsh, J. — I agree. 

By the Court.— The order of the Court is that the appeal is 
allowed, the decree of the court below is set aside and the case is 
remanded to that court with directions to re*admit it under its 
original number in the register, and to try and determine the other 

questions which arise in the case. Costs here and hitherto will 
be costs in the cause. 

Appeal allowed and cause vemanded^ 
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morfcgage deed of the ISfch of May, 1909. At the trial it appeared igjy 

thiit one of the attesting witnesses was dead and the other, though * 

present, was not called. The court accordingly held that the S'®''''® 

mortgage-deed was not proved. But, relying on the deed so 
far as it might be evidence of a personal liability, it passed a 
personal decree against all three defendants for the amount 
found to be due. 

The plaintiffs appealed, asking for a decree for sale. During 
the pendency of the appeal an opportunity was given to the 
plaintiffs appellants of calling the attesting witness who ought 
to have been, but was not, examined in the lower court, but he 
died before he was-examined. 

The Hon’ble Sir Sundar Lai, the Hon’ble Dr. Tej Bahadur 
B tpru and Pandit Riidha Rant Malaviya, for the appellants. 

The Hon’ble Pandit Moti Lai Nehru and Dr. Surendra Nath 
Sen, for the respondents. 

Walsh, J.-— -The facts of this case are remarkably simple, 
though the questions which have been raised and discussed before 
us^ have covered a wide area. The plaintiffs, who brought this 
suit in the court oi the Third Additional Subordinate Judge of 
Aligarh to enforce a mortgage, or rather, as they alleged, two 
mortgages, dated respectively the 15th of May and the Slst of 
July, 1909, carry on business as bankers and commission agents 
in the city of Benares. The defendants at oi about the time 
carried on business as saltpetre merchants, and were, in the year 
1909, obviously in considerable difficulties. Through the medium 
of an ageot or general-attorney of the plaintiffs, one Beni Prasad 
Dube, It was arranged between the plaintiffs and one of the 
defendants, Sri Krishn Chand, that, inasmuch as a considerable 
sums was already due from the defendants to the plaintiffs in 
respect of commission and other dealings which had taken place 
between them, the plaintiffs, instead of pressing for payment, 
should render assistance to the defendants by treating the 
existing debt as a loan and taking security over their property. 

The present defendants were members of a joint Hindu family 
and carried on business together as such, Lalta Prasad being ^ 
father and Sri Krishn Ohand and Jhabbu Lai being the two sons. 

There was a good deal of delay in the completion of the necessary 



I? 




■ I 

I 1 V 

P f* 


Ail, 

mZTnlr7 “PP”“*‘y ‘“ 

MoirCEAHu between the H ^““™‘ °f tl'e outstanding account 

between the defendant and the plaintiffs at that date. This 

p°™ 7 - “ “'^Ibud, lecause the amount of the debt was 
gieed and there is in fact no dispute as to the substantial effect 
f the transaction which was enteied into. The whole diffioultv 
hat has been raised is one of form. A document w , p fp “S 
V a pleader, which was intended to ! a a mortgage to 00^ 
the arrangement which had boon ag.eedupon It wa “Pit 1 
by a soribo of the name of Makundi L ,1 .md iL „1 f 

attouiey Bern Prasarl 4. t ’ s general- 

y rrasad. accordiDg to hn o^nl accoimfc, with cortoin 

absent. It is suggested that ho was kcepinn out of th 
account of the pressure of his creditor^ T ®^ ! 
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parties met with a tiV. f ^ ^ occasion when the 

signed only by the two sons document, and it was 
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clause in his own hand I cobtained a 
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quite clear that his signature was not attested by either of the 
attesting witnesses to the deed. The document, having been 
thus executed and registered and being at that time clearly 
regarded by everybody as a complete, valid and properly executed 
mortgage-deed in accordance with the strict provisions of the 
law, was discovered to contain a slip by the scribe. The agree- 
ment had been for a rate of interest at eight annas per cent, per 
mensem, but only eight annas per cent, per annum was provided 
in the interest clause. It became necessary to conect this 
blunder, and by couaent of every body a fresh deed was entered 
into on the 21st of July, 1909, with this object. The terms and 
effect of that deed it will be necessary to consider with some care 
hereafter. It was duly signed by Lalta Prasad, the father, and 
by both his sons in the presence of two attesting witnesses, It 
was duly attested by Janki Das, one of the attesting witnesses to 
the foimer deed, and by Makundi Lai the scribe, and it was 
registered according to Uw on the 16th of November, 1909. 
Default having been made, the plaintiffs instituted this suit on 
the 18th of Apiil, 1914. Substantially there was very little 
contest about the merits The mam controversy turned upon the 
question of the attestation and the admissibility of the deed of 
the 15th of May. 1909. One of the defendants Jhabbu Lai put 
in no appearance. The other two, the father and one of the sons, 
admitting their signature, and, denying that the amount entered 
in the deed was correct, alleg* d that the deed had not been duly 
executed and that the signatures had not been attested according 
to law. The first court held that the document was inadmissible 
^under section 68 of the Evidence Act for the following reasons. 
At the trial it appeared that Sheobandhan Dube was dead. 
Janki Das was in court. Ho as not called. The document was 
one which was required by law to be attested and no attesting 
witness, although one was alive, was called, as required by 
section 68 of the Evidence Act. lie had been summoned and 
was present in court. The expression "called” used in the 
section clearly means tendered for the purpe^e of giving evidence. 
The learned Judge therefore had no alternative but to reject the 
document^ and w© agree with the course which he took and with 
the reason which he gave for So doing. Very little attentsion 
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deposit the necessary fees and expenses, we order that this case be 
put up on any near convenient date, and summons to issue for the 
attendance of the said witness, Janki Das, son of Khiali Earn, 
caste Mahajan, resident of muhalla Mufti Saheb, in Farrukhabad, 
in this Court on such date.’^ Difficulties arose in carrying out 
that intention owing to the illness of Janki Das. Adjournments 
weie applied for fiom time to time, which were granted in the 
hope that the whole thing might be settled by hearing the evidence 
of this witness, who might have been tendered in the court 
below. Unfortunately, the witness got worse and died, and it was 
therefore, impossible for the appellants to call him. The case, 
therefore, came on for re*hearing before us in the condition in 
which it was, when it was originally opened before us in appeal, 
with the addition which we had made by the order we passed on 
the 29th of March, 1917, On this occasion the respondents put 
in an appearance, and seveial questions have been argued in 
attack upon and in suppoit of the decision of the court below. 
The real question which we have to decide is whether in fact the 
plaintiffs, in the events which have happened, have been able 
to establish by legal evidence the execution in their favour of a 
mortgage for this debt over the property of the defendants, and 
whether they are entitled to *an order enforcing it in this 
suit. Now it is abundantly clear that the loan was made, that 
it was obtained by the defendants offering a substantial 
and valuable security, that the money is still due, and that 
the defendants have no merits of any kind. The case is an 
illustration of the pitfalls which the prudent provisions of the 
Legislature made for the protection of ignorant and foolish 
persons may possess for the ordinary men of business and the use 
that knaves may make of them. There are in evidence, some 
copy of letters, dated one of the 19th of May, 1909, and two each 
of the 1st of J'une, 1009. These, if genuine, are conclusive as to 
one material fact in dispute, namely, the attestation of the 
father’s signature. Due notice to produce the originals of these 
letters was given to the plaintiffs through the Court on the 26th 
of January, 1915, Beni Prasad, the general -attorney of the 
plaintiffs, was cross-examined with a view to explaining the 
absence of the originals, which were not forthcoming Se 
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- fitter. Clear notice was given to the plaiSi 
Of tbe ezistence of these letters. They were called upon to 
produce them, and the defendants were entitled to nse^^ their 
copies._ We have examiaed the defendants’ press copy letter 
in which these copies are contained. It is, relatively 
speaking, well kept and we are both satisfied that it is a genuine 

^ These copy letters show thiee things. Firstly, that after 
being wrjtten out the day before, the document of the 15th of 

attested by Sheoban- 

ather had not signed it. Secondly, that registration was de^iyed 
until after the 3Ist of May, 1909, when the document was 

SeduTnTf r. no: 

reristered Z d ' ' *6 defendants would have 

r gistered the document without it, regarding the execution 

to complete, and, thirdly, that the defendants were in need of 
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inje pardy and that they were anxious to do all they corld to 
complete the security 

What happened at the trial as to the failure to call the 
first court and I.,, i T ! judgement of the 

no cfped TfiTrr delibeiately 

t called. ^ Thisfaot alone pi events tbe document by virtue cf 
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of finality. It was made at an ex pdxte lioaring. The respon- 
dents ought not to be allowed to improve their position by the fact 
of their absence. But it appeared to us that, apart from the 
debatable point as to whether the learned Judge ought, in the 
circumstances, to have given a deciee for the principal money at 
all, It was possible that the omission of the plaintifis in the first 
couit vas a mere error of judgement which it was not too late to 
repair, and that by allowing them to repair it justice might 
be done by penalizing them by some older in respect of costs 
for their cnor. But it now appears perfectly clear that their 
act m refraining fiom calling Janki Das was due to their 
deliberate decision as to the conduct of their case. The letters 
of the 10th of May, and the 1st of June, 1909, though on the file 
had not been printed in this Court’s book and had unfortunately 
been ignored m the judgement of the first court and had not 
been considered relevant by the appellants in their presentation 
of the evidence. When we made the order of the 29th of Mamh 
1917, we had no notion of their existence. They now make it 
plain that the plaintiffs’ general-attorney endeavouied to prove 
the due attestation of the document of the 15th of May by 
the grossest peijury. He swore that the signatures of the 
father and tho two sons were affixed in his presence and in 
that^of Janki Das, Sheobandhau Dube and the scribe. Jhabbu 
Lai, he said, “read the document and the other defendant-q 
(that includes the father, theie can be no mistake 
lear ^ it. The fact is that the father was not there, Further 
he said in oioss-oxamiuation « nobody signed the document on the 
day It was written. The signatures of the witnesses and tbe 
executants were affixed on the following day. Lalla Prasad wa. 

not present on the day the document was written. He came the 
next day, and the signature was affixed on the same day.” These 
statements are ^ clearly deliberate falsehoods. Moreover, the 
evidence of Bom Prasad made «n unfavourabJe impression upon 
he learned SuHordinate Judge who was nok inchned to belfeye 
hat Beni Bmsad ws pxrnmi even when the doonment was signed 

Maktndi^rw'^^ ^^c^nolusmn hi very likely covmeu 

Makandi I^| w^s Wore to e»mination-in-ohief 

« ly with etobomto ^nd ymd 
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1917 doiaii and identified JaaLi Das as having attested all the three 
Mon OHAiirB on the same afternoon. He described in minute detail 

«. the process of execution and stated that Lalta Prasad affixed his 
Peasa\ s%Dature first of all. 

W^hat the condition of Janki Das s mind may have been it is 
idle tospeculate, blithe could not, if called, have stated what 
the contemporaneous documents now show to have been the facts, 
without destroying the piaintifts’ case and casting discredit upon 
both their general attorney and the sciibe. Had w^e known on 
the 29th of March, the loal state of the evidence on the record, 
it is unlikely that we should have granted any indulgence to the 
plaintiffs who had conducted their case with such materials. We 
think it was upon to this. Court at any time to hear further 
argument and finally to refuse to allow additional evidence to be 
given. Our previous order, made by us under a misapprehension, 
cannot be used to enable the plaintiffs to avail themselves of 
section 69. We hold, therefore, that the document of the 15th 
of May cannot bo used in evidence in the sense contemplated by 
section 68, that is to say, as a mortgage which is re(|uired by law 
to be attebted and has m fact been attested. 

The three letters to which I have reforred further show that 
the document was not in any case duly attested, one of the 
signatories having clearly signed it at another place and on some 
date subacquent to the attestation by the only witnesses who are 
alleged to have attested It was urged with gi eat force by 
8ir bmidar Lai, on belialf ol the appellants, that it might be 
treated as a document duly signed, attested and execute 1 ^by two 
members of a joint Hindu family dealing with joint family 
property and that the consent of the remaining member of the 
family, in this case the father who alone could object, could be 
proved by any method known to the law. Speaking for myself 

to decide whether this contention is 
t or no becanse in either v^, the provisions of section 68 
aaviug been complied with, the document cannot be used as 

^ either requiring attestation or in 

attested, t 
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any other purpose. It is obvious thut section 68 is subiect to 
some hmilation, e.g. if the document tvere tendered in some 

0 her proceeding for the purpo^e of proving the hand-writing of 
he scribe, It could not seriously be objecteJ to upon the ground 
that, no attestmg witness being called to prove it, it could not 

bo used in evidence at all, The second deed ot the 21st of July 
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terms which were to govern the new contract. We think it oufti 
clear that we are entitled to look at the document of the 15th 

01 May identified by releience, as it cli-arluis i»i +i n 
ol the 2Ist of July, in order to as o f f ’ , 

were If th^v had boon " f these stipulations 
were. If th-y had been contamod in some other kind of docu- 

meat, clearly ideutifled, to which lb,. .....r , , 

lilt wnicu wie parhos agreed thnt, -rAfaTt 

ence bh mid bo made for the puroosi ol infn ^ ?• ^ ^ 

and obli^^atiouM . i ^ lateipiolmg their rights 

a ob i ataous, such a doemnoiit wonld clearly be made 

admissible by the act and contract of the parties, oven though as 

an ijidepondoxit legal documpni- if i/- 

derives its ■ulmiss,bim.. f rteolf inadmissible. It 

derives Its admissibi ity from another soureo which binds the 

pai tns. This would apparently be BO according to English law 

under what is desciibed in Tavlor nn 17 • i isn law, 

exception to the rule of iuadmdlh 1, T . T" “ 

11 *1 .f. duo to the absence of an 

attesting witneaa, if the pai tv obioptinrr f.. -i. . , ^ ^ 

r 1.1 1 1-. j oDJoctmg to It took somebonefif! 

irom the latter document whioh Iro-if ri fi t « yenent 
This is not the case here I thTpan?^^^^^ 

a greater burden. But I think m truth ^ undertook 

«.LuTnnfnthA ml a , V really an 

exception to the ^rule at ail, but merely an illustration nf 

document to which the rule in Eno-hn ? • r -li ^ ° ^ 

the rale in India, that is to say section 

able in the present ease fovt ’ 

ame in we present case loi the purpose of dcdrlino- hi 

to « aVi'^s 

ease the decision hf the Chief JiisticlktBAL a«i t vi ^ ^ 

(if asm 18 L T in the 
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staiement ol facte tit page 57 of the Law Journal Eepoit, is 
^ precisely the objection now laiscd to the admissibilityof the docu- 
ment of the 15th of May, I ut an exceptionally strong Couit of the 
Exche<^uer Chamber ovei ruled this objection and held that the 
document was admissible. The case oecuired before the Common 
Law^^Pioceduie Act of 1864, and the rule of law which had to be 
dealt with, namely, with regal d to the necessity of calling a sub- 
scribing witness in older to render a document admissible at all 
m substance did not diflei fiom section 68. Baron Parke in 
giving judgement gave as the reason, that the memoiandum 
endorsed, which corresponds in this case to the document of the 
2ist of July, incorporated the oiigmal agreement. I prefer the 
judgement of Coleridge, J , as repoited in the Law Journal 

Kepurt, who added his own itasou in these words : ‘‘There is 

a complete identiHcation by words of reference.” It is some- 
what remarhable that when a similar case arose at a later stag© 
with reference to its admissibility having regard to the stamp 
the Chief Justice was overruled for treating the earlier docu- 
ment as incorporated thereby, following the dictum of Parke* 
B {vide 22 L. J., 0. P,), But the principle is clear, Although the 
language m which it is expressed m the published report of the 
judgement may not be scientifically accurate, and we find it 
difficult to draw any distinction between that case and the case 
befoieus. Wo are leferrcd toa fuithei decision which is also 
very much in point. In 1885, in the case of Mdchell v. Mathura 
Das (1), which went to the Privy Council, the question aiose as 
to the due registiation of a deed of conveyance. There had been 
an^earlior deed of 1870, which was not registered. The transac- 
tion was sought to be earned out and put m force through a sub- 
sequentdeed,namely of 1878, which, no doubt, did a little more 
than the document of tfee 2Jst of July does, actually re-affirmed 
and repeated in its entarcty the deed ol 1873, refeiring to it m 
expiess feims and setting it^p|t in a schedule as pait of itself, 
namely, the deed of 1878. ^ when presented for registration, the 
memorandum of registration vas ■yiritten not on the first sheet, 
but at ti e end of t|.p^ deed which was annexed as a schedule to the 
^ deed of j 878. I talse that sfatement from the judgement of Sir 
PARiti^ PeacoOK, on p. 10 and it would appear from that, that 
1813 had actually been copied out or itself annexed 
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as a schedule to the subsequent deed of 1878 But there can be 
no difference in principle whether the document is incoiporated 
by actual physical annexation, or by reference in unmistakable 
terms of identification. The High Court in that case had 
held that the registration was insufficient because the latter 
'document hod not been reghterod h,nd the endorsement upon 
the deed in the schedule being upon a document which in 
itself could not be pioved, could not be looked at. The Privy 
Council overruled that contention in these woids; — (p. 11) 
‘'That document (that is, leferring to the earlier document) 
uas not proved. It could not be proved because it could not 
be given m evidence. But the fact that the deed itself 
could not be given in evidence was no reason why the deed of 
1878 should not be given in evidence and that deed (referring 
to the deed of 1873) was proved to have been executed ''and duly 
registered.” That language covei^s, in our view, in almost 
express terms, the point raised in this case, namely, as to whether 
the document of the 21st of July, having been duly executed and 
at (nested does not in sufficient terms refer to the earlier document, 
winch was inadmissible in itself, so as to make it admissible as 
part of the latter document. 

The question of interpretation lemains. This of course is 
totally distinct from the question of admissibility. What is the 
effect of these two documents, beaiing in mind that ve are not 
entitled to treat the document of the 15th of May, as a mortgage 
at all or even as a document in itself binding upon the parties 
for anything ? On the whole we think that the document of the 
21at of July, 1909, hypothecates the property described in the 
specification, for interest at eight annas per cent, per mensem on 
the sum of Bs, 82,9l4i-»3-9, from the 16th of May, 1909 We 
also think, although we feel some doubt about it, that it 
sufficiently hypothecates the property for the ptincipal sum It 
clearly repeats or incorporates the clauses m the deed of the 
15thof May, which relate to interest It nays *‘we shall pay 
interest on the debt due to the Babu Sahibs, at Rs, 6 per cent. 

amium, which is equal to eight annas pe| cent, per mensem, 
m accordance with the stipulation lard in the afdresaid 

mortgage deed ” The document must, at any rate, therefore be 
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““stmed as having contained within it, in esnresa t» 
least cWs i, 2 and 3 of thedocumen of iTlSth 7^ 

2 P™vides that if the interest is not paid wit t « „ 7 
the ceoutants shell ho liable to pay ooneponnd intent at ! , ! 
amaa per cent per mensem, and further 'that, (after fulfil 
of certam provisions which involve a lefeienoe to7 ,7 

the document to ascertain the meanin.r of tb '’'’‘^7“^' 

above term”) "the sa'd n,l 7 n ® "the 

executants ” The indebtednecs for the’ pSlri ' 

aolmowledged by the deed of the oift „f b, 7 “ 

difficult to give effect to clauses 1 2 and 3 , 7 T 
^oorpmated and accepted in the ’documem 0 ^ 2 ^ 'tZtr'' 
g verning the payment of interest together with the o ^ “ 

for non-payment without also givin.! “ffcol to T 
which govern the payment of the° principal The^’T 
dissolubly connectefi. The DrnnJf ^ ‘ 

speeifiod in the later document of tL 2^1 of 

only means that a power ofsale is to , 2 can 

Sihihs for non-payment, and clause 3 referr 
ean only be read bavinp- regard o Z which 

as meaning sale. The ter, of f ,- of clause 2 

«0 A mortgage is the transfero? !n^„tt7• “ 

mortgage money and agrees e\nr> I *° Pay the 

event of his failing to’’ pav be 

mortgagee shall have a rioht L ear7® ““‘'“t, the 

the proceeds of sale to he^applied ib ‘o be sold and 

money, the transaction is called a simp^7r^°! of the mortgage- 

that that is what all three ex-r-nf p ’ We think 

^“C—" "f"?, .% 

obvious. The only doubt is as to wLhl 7 “ 


ALLAHABAD SERIES. 


269 


* » 
i 




VOL. XL] 


SO happens that out of extra precauiion they did repeat and 
reiterate those terms vhich we Lave mentioned and thereby 
impliedly gave the morlgagee a povmr to sell not only for the 
new rate ol interest but for the principal. A mortgage need not 
be contained in one or any other particular number of documents. 
It maybe collected fiom a variety of dooumonis so long as the 
effective document is a duly sigied, attested and registered 
instrument m accordance with section 59 of the Transfer of 
Property Act. We think tbati this is the leal legal effect of the 
document which was duly executed and attested on the 2'stof 
July, and that therefore the plaintiffs are entitled to succeed in 
this suit upon that giound. It is not the ground upon which 
the ease was first launched in the plamb, nor upon which the 
case was fought in the first court, nor is it the ground upon 
which the pliintiffs by their memorandum of appeal sought 
relief in tliia Court, bui wo think it is the ground which gives 
60oct to the real tiansactiou between the pirdos, and wiii^h 
does substantial justice in spite of the mistakes the plaintiffs 
have made. The plaint and the memorandum of appeal must be 
treated as having bv.en duly amended for the purpose of raibing the 
chim in this foim based upon the suhsoquoat document of the 2i&t 
of July, 1 909. But we do not think th it the omission by tho plain- 
tiffs ill the conduct of their suit ought to stand m tho way of our 
doing what nobody can doubt is substantia! justice in the case. 

On the other hand we feel it impossible to pass by without 
maiking our sense of the conduct of the plaintiffs in presenting 
their case to the trial court. As one would expect, no attempt 
has been made by their representatives in this Court to defend 
or justify it. We think that so far as that is concerned, the 
justice of the. case will bo met by altering the decree of the court 
below and giving them a decree for sale of tho mortgaged 
property without costs either of the suit or of this appeal 

PiQGOTT, J.—I agiee generally. The only difficul Ly I have 
felt is with reference to the piincipal of tho mortgage debt. I 
may put my point m this way ; as regards the interest at six 
per cent, per annum if seems to me that, when the parties entered 
into the contract embodied in the agreement cf the 21-sfe of July, 
1909, it was a definite part of the intention of the executants of 
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that document to charge the extra late of interest 
operi 


by the deed of the 1 5th of May. They may have done this only 
by way of eitra precaution ; but on the terms of the deed of 
tho 21st of July, 1909, even considered by itself alone, it «eems 
to me that a hypothecation of the property specified at the foot 
for payment of the interest therein covenanted for is made by 
necessary implication. If the intention of the parties had been 
otherwise, I do not believe there would have been any specifica- 
tion of the property in this deed athall. As regards tho piincipal 
my difficulty is this, that the parties conceived themselves to 
have alreday effected a valid mortgage of the same property as 
security for the repayment of this principal, "and it was presum- 
ably no part of their intention on the 21st of July, 1909, to make 


any distinction between the effect of the transaction of the 2 1st of 
July, in respect of the principal and its effect as regards the 
interest. Broadly speaking, what the law requires is a register- 
ed instrument, duly executed and attested, in order to 'effect a 
mortgage; we have such an instrument before us in thd^ so- 
called agreement of the 21st of July, 1909. I think that we are 
entitled to read it in connection with the eailier document to 
which it refers, and that the results stated in the judgement of 


heii of the simple money-decree passed by the court below a 
decree for sale be dravn up in the proper form in resptct of the 
property specified in the plaint. Interest must be calculated at 
the rate of six per cent per annum on the amount claimed up to 


from this date. The decree will embody the usual provisions as 
to the consequences of payment or non-payment on the part of 
the judgement -debtors, and the same decree will carry future 
interest at six per cen.t per annum from the date fixed for 
payment until realization, ffor reasons which we have already 
leaye the parties to bear their own costs in both courts 
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lALlJT II. SITAL* 

Ad So. I of 1872 (f han Evhkn% irO, 'irdhn VE.- Ad No. XLVof 18C0 

{Indian Venal Ci>!e\ irc'ion lO')~~Wifne<}^~^now ftv a *ement madslnj a 

wiNmi in qimnri en hneo is pAvtleged 

A person wLo wMlbfc gmng Gvulenoo a'' t. Witness m court haa made a 
statemeni wliieli primd fade amounts to defamation under section 499 of the 
Indian Peaal Code may plead ouj or other of the oxcopfmna to that seofion, or 
he may olann tho piotectl''n of Dm proviso to motion 172 of the Indian 
Evidence Act, 1872 , but in the D'tcr ca e he must 'shov, that he was conipelUd 
to make the stitemont alleged to bo dofimatory in the sense that he had asked 
to he excused from answering the question which led up to it and the court had 
obliged Mm to answer it. Qiicaav. Oopal Doss {1}, Queen Empress v. Moss (2) 
and Emperof v Ganga Vrasad (3) referred to. 

The facts of the ease fully appear from the following judge- 
ment of the Sessions Judge. 

This is an application in revision. It raises a point of law of very consider- 
able difficulty. One Sarju made a report to the police in which he charged one 
Bital with theft. The ease was investigated and Barju’s report was found to he 
false. Sarju was prosecuted under section 182 for his report, and Bitai was 
examined as a witness. Hip deposition is in the usual narrative form. The 
questions are not recorded Tho relevant portion of it is as follows *.—>“1 did not 
steal the Ex. 0 Sarju bears enmity tome because we had a quarrel with each 
other about the middle common wall of tho oouityard. I had illioit connection 
with Sarju’s aunt Musammivt Ohhotki, The accused and Mukhiva Sita Bam, 
when they came to know of it, ware grieved. Sita Earn has come to court 
to-day and IS outside. BitaBaiu is a bimdrii of the accused and he, therefore, 
told me not to go to Musammat Chhotki 'I listened to him and gave up visiting 
Musammat Ohhotki Even then he was not pleased with me as I had secret 
connection with Ohhotki ” The fact that 8ital had made ihes^statements about 
himself and Musammat Ohhotki became known to the Ura^r%. The parties 
are Kadihis, and a pmilha vat was c illed, in which Bital was asked whether he 
had made these statements in court, to which ha replied that he had j and 
whether they Were true ; he replied that they were true. Eallu, the husband 
of Ohhotki, then made a complaint against Sarjn for defamation. The learned 
Magistrate took the 'evidence for the prosecution and then discharged the 
accused. Eallu has made the present application in revision against that order 
of discharge. 

* Oriminal Bevision No 7 28 of 1917, from an order of E. D. Simpson, 
Bession ^fc lge of Allahabad, dated the Oth of duly, 1917. 

(1) (1881) IL.K., 8 Mad , 271. (2) (1898) 16 All.,|88. 

(3^ (X907) IJi.B , 29 All, 68S 
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The first question is whether a Iwitjiess can be prosecuted at all for a 
defamatory statement which ho makes in court. It is settled law in England 
that he cannot. But the Indian law on the subject is contained in the Penal 
Code. Section 499 lays down a law of defamation which differs on many impor- 
tant points from the English Law on the subjout. Id was framed with great 
care and .no less than tea exception.^j are onunieratacl. It seems quite plain that 
if the Legislature had intended to embody tho English Law on the subject, they 

would have done so in a special exception to section 499. For this Court, the 
matter is concluded by authority in Ganga Fm iad's (1) case. It was held by 
two Judges against the third that such a prosecution lies. The decisions to the 
contrary were considered and clissented from. Therofore the present prosecution 
lies. 

The next question is whether Sita! is entitled to plead the bar of section 
182 of the Evidence Aot. Section 132 runs as follows “ A witness shall not 
be excused from answering any question as to any matter relevant to the matter 
in issue in any suit or in any Civil or Criminal proceeding, upon the ground 
that the answer to suoh question will criminato or may tend, directly or 
indirectly, to criminate such witness, or that it will expose or tend directly 
or indirectly to expose, suoh witness to a penalty or forfeiture of any kind 

“Provided that no suoh answer, which a witness shall be compelled to 
give, shall subject him to any arrest or prosecution or bo proved against him in 
any criminal proceeding, except a prosecution for giving falsa evklenoe by 
such answer.” 

The meaning of the word ‘ compelled ' has been the subject of some differeuce 
of opinion ; but it was held in Moss’ case, that ‘'"compellod ” only applies where 
the court has compelled a witness to answer a question, and not to a case in which 
the witness has not aBked to be e.xousod from answering a question, but gives 
his answer without any claim to have himself excused. This was the decision 
of a High Court Judge So far as I know it has not been overruled. In feho 
present case the witness did not object to the question. So seotjon 132 will 
not avail him. . 

I now roach the difficult point in the case. . If ssotiou 499: applies to 
witness, then a witness can only defend himself by briuging'Rimsolf within one 
of the exceptions and the exception pleaded in tho present case is the 9th. 
This will, as a rule, be the section which the witness will have to set up* 

“ It is not defamation to make an imputation on the oh a racier of another 
provided that the imp taticn bo made in good faicb for the proiootkn of 
theintorestof thepersonmakingit, crofany other person or for t,ho public 
good.” , ' , . ' 

Now the person who pleads an oicoplion has thrown on Lira the burden 
of bringing himself within it. This is laid down in sootion ,1.05 of tho 
Evidence Act. “When a person is aoci^Gd of any olleneo. the burden of" 
proving the existence of circumstances bringing tho ca.so within any of the 
general exceptions in the Indian Penal Code, or within any special m-ception 
or proviso contasnod in any other part of the same Code, or in any kw ^efinin^r 
the opnee, is upon him, and tho court shall presume the ab.s6noe'% such 
- ' tl) (1907) I. L. B., 29 AH., 685, 
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tsiroumstances/’ Therefote it is neoessavy for a witness to prove tLat be made 
the imputation in'[;ood faith. Now in such a ense as the present, it is clear that 
there can be no good faith unless the imputations aro trao. It might appear, 
therafore, at first sight that it is thrown on the witness to prove that the 
impnlatian is trim But this cannot ba the intention of the Legislature. It 
would throw an intclarable burden on a witness. A witness is brought to court 
on summons, possibly against his will, Ha is then compeliod to take an oath 
that lie will speak the truth and the whole truth. Then a question is 'put to 
him. Let ua say, that the question is, “ Have you had illicit intercourse with 
B’s wife ?” He replies truly that he has. B proceeds to prosecute him, and it 
is thrown affirmatively on the witness to prove to the satisfaction of the court 
that he has had intercourse with B’s wife, it may be iqnito impossible for 
him to do so. B’s wife may not choose to admit her own dishonour. The 
witness may have taken particular pains that there should bo no evidence 
in existonoe of .the intrigue. Therefore I am prepared to hold that a 
person acouaed of an ofience under section 4-99 who proves affirmatively 
that the imputation was made In the course of a deposition in court 
and that it wa.S' relevant to the matter in hand, has proved enough. The 
court will then go on and presume that the imputation was made in 
good faith, although it will not make the same presumption when the 
imputation was made out of court. It will then be for the other side to 
prove that the statement was untrue and therefore could not have been made 
in good faith. I have been able to find no authority for the proposition; but 
I think the language of the Code will bear such % construction and that the 
result of the opposite view is a reduetio dd alsurdum. If this principle is 
applied, the order of discharge appears to be right. The prosecution has not 
proved that the statement of Bital Din was false, and ^therefore I presume that 
it was made in good faith. It was certainly relevant to the ease and made in 
protection of his interest. The subsequent statement made before the pailchayat 
was a necessary result o! the deposition. He was asked if ha had inada the 
deposition. He could not but admit that ho had. Ha was asked if it was 
true. Ho could not but say it was.” Tho application in revision is therefore 
dismissed, . 

The complainanl} Kallu applied in revision to tho High pourt, 

Bahu Piari Lai Banerji, for tho applicant. 

Mr. B, K. Sorabji for the opposite party. 

PiGGOTT, J, — The circumstances out of which this application 
for rev^ision arises are as follows. One Sarju made a report to 
the, police in which he alleged that Sital, W'ho is the respondent, 
to the present application; had committed theft. Upon 
investigation this report was found to be false and a prosecution 
was instituted against Sarju, under section 182 of the. Indian 
Penal Code, for having given false information, to a public 
servant. Sital appeared as a witnesb ibr the ‘ prosecution in this 
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case. He began by deposing thafc he had not committed the theft 
of which Sarju had accused him. The next question put to him 
must ha-' 


against you ”2 He replied that Sarju bore him enmity and -went 
on to explain the grounds of that enmity. He said, first, that there 
had been a quarrel between them about a partition-wall between 
their courtyards. Apparently he felt it necessary to explain 
farther, though it is impossible to say whether or not this 
explanation was added in reply to a direct question. He said 
that there had been for some time an intiigue between himself 
and an aunt of Sarju named Miisammat Ohhotki. It appears that 
this Ohhotki is a married woman, and the result of the statement 
made by Sital in court was to bring social discredit on Kallu, the 
husband of the said Ohhotki. It is in evidence that proceedings 
were taken by a panchayat of the brotherhood to which Kallu 
and Sital both'belonged. It is quite clear, therefore, and is not 
denied, that SitaPs statement with regard to Ms intrigue with 
Musammat Ohhotki was defematory of Kallu within the meaning 
of section 400 of the Indian Penal Code. It is also quite 
impossible to hold that at the time when he made this statement 
^tal had no reason to believe that this imputation would he 
harmful to the reputation of Kallu, It may be that, before tMs 
matter can be completely disposed of, the trial court will have to 
direct its mind to the question whether Sital made this statement 
intending to harm Kallu's leputation, or whether the harm thus 
resulting to KaulFs reputation vi as present to his mind when he 
made the statement, so that he could he said to have made the 
feme knowing that it was likely ” to do harm. These 
considerations would be relevant on the question of sentence, 
But at the very lowest it cannot he denied that Sital had reason 
to helieve that the imputation would do harm. If Kallu had 
believed the afeertion made hy Sital as to the unchasMty of 
Musammat OhhotKi to be true, he could have pro|eouted him on 
Ms own admission for having committed an ofienoe punishable 
under section 497 of the Iqdian Penal Code. Apparently Kallu 
believes that imputation to be false ; he has accordingly institut- 
^^d^a profeettiou against Sital for the offence of defamation 
Hinder section 499 of the Indian Penal Code. The 
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Magistrate who tried the case seems to have thought that he 
ha I only to coiiMler whether the imputation made by Sital 
against the chastity of Kallu’s wile had been made maliciou-ily 
and, as he says, “ merely with a view to disgrace Kallu,” or 
whether it w as made as a necessary part of the narrative which 
Sital had to lay before the court in the course of his deposition, 
Holding it not to be proved that the imputation had been made 
“ with intent to cause disgrace,” the Magistrate passed an order 
of discharge. Kallu bi ought the matter before the Sessions Judge, 
asking that court to set aside the order of discharge and to direct 
further inquiry The learned Sessions Judge has disposed of the 
matter in an elaborate order in which he has discussed the previous 
decisions of this Court bearing on the question of law involved. 
The conclusion which he comes to is that, if a witness makes a 
statement in the course of a deposition in court, and the statement 
is one relevant to the matter in hand, the court will presume the 
said statement “ to have been made in good faith for the protec- 
tion of the interests of the person making it, wdthin the meaning 
of Exception 9 to section 499 of the Indian Penal Code. I do 
not myself think that this is a sound proposition of law, and I 
am quite eortain that it is not to be reconciled with the decision 
of the majority of a Full Bench of this Court in the case of 
Em'peTor v. Ganga Prasad {V). I do not altogether agree with 
the learned Sessions Judge when he says that the ninth Exception 
to section 499 of the Indian Penal Code is the only one to which a 
witness could apply for protection in respect of a defamatory 
statement made by him under the sanction of the oath in the 
course ol a judicial proceeding. The ninth Exception is intended 
primarily to apply to statements which the accused cannot prove 
to have been true in fact, or which are mere expressions of 
opinion, or otherwise of such a nature that the question whether 
they are or are not true in fact does not arise. Ordinarily, the 
first Exception would apply to statements made by the witnessed 
in the course of judicial prcceedings, provided those s|atetoaenta 
are true. They must be true in fact iu order to "come under* 
the first Exception at all j and if they are true in fact 
and also relevant^ t4|tiiG mattef undpr investigation, it is 
- (1) ItL.B., 29, Al]„ 
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® ‘'“t t!>«=y ‘.tould bo nude In Iho 

psent ease these considerations arc not of gical impoUanco ' 

conuLtf® r “®“r- Ohhotki 

there were no other provision of the law to bo eon.ider'od 
e-wept section 409 of the Indian Penal Code, tie p.,siii„u ol a 
witness in respect of offences under that s.caon would b .a 
difficult ono. Ho would be liable to pio.ecution wilh iild o 
any statement made by him of a defamat ay natuio and on snob 

K^ecution being i^titnted. the prousioos^of -00110010," ; 

Lveve^ ‘"‘•‘'''^“‘“‘aments neieinfact tiue. The Legislature 
L seems to me to have fully leahacd this difficulty and to 
have made adequate provision for the same by means ffsotom 
^3 0 the Indian Evidence Act. To my mind the real 
this case IS oneoftbe interpretation cf that ^ection\nd its 
application to the facts of this ease. A witness giving evffile n 

tianZlT I ’■ ■ " solemn affirma 

the tenth I ^T o* *e court, to state, not merely 

blr h' the matter in cue! ion 

before the court. Now under se i qa t t Hi^tstion 

Ari- ar.cr, T • 1 ^ SB .tioH 134 of the Indian Evidence 

Act no answer which a witness is compelled to uive wlmn 

eyidenoe as to any matter relevant to ho lum-’ n 

any suit, or in any Civil or Criminal prooeodm; n suh 

evidence by suTh^tweT^l^^^' Piosecution for giving false 

in the course of his deiZ*'f^ ^ statement 

buo projection otthis section is ab^nlnfaitr „ r 
long as he has told the truth Tf k a&soiutely safe so 
T, j if he has said what is not +t*Tjri 

he can be prosecuted for mvina- m w mu is not true, 

»i~i. ™ t t - 

protection of the court hoW ^ tmder the 

j - 11 . ' ®®“Pelled to make, within the 
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meaning of seotioa 1,‘]2 ot the Indian Evidence Act, the present 
prosecution would necessarily fail, and the order of discharge 
passed by the Magistrate Tiould bo perfectly eoireet. The 
quedion of the meaning of the woids “no such answer which a 
witness is compelled to give,” in the latter part of the aforesaid 
section 132, was considered by a Full Bench of the Madras High 
Court in the Quee% v. Gopal Doss and others (1) and also by the 
Chief Jiibtioe of this t ourt in tlio case of Queen Empress v. Moss 
and others (2). In both these cases it was laid down that the pro- 
tection afforded 1 y section 132 of the Indian Evidence Act must be 
claimed by the witness before he mikes the statement in respect 
of which a question is su’^sequtntly raised. Obviously no foim 
of words eanbo pie-s^Tibed in which this claim is to be made j and 
I conceive that cases may aiise in which the courts will be com- 
pelled to hold that the claim has been made by implication, or 
that the wdtnoss was placed under practical compulsion to answer 
certain questions by the mere fact of bis appearance in the witness 
bos. Whether this be so or not, I think the principle laid down 
in these rulings fully applies to the itets of the present rase. 
After Sital had stated that the charge brought against him 
by Sarju was false and made because of antecedent enmity 
existing between them, and that this enmity resulted from a 
quarrel about the partition-wall, he should either have contented 
himself with that statement, or have claimed prptection of the 
couit. It is not obvious on the face of the record as it stands that 
Sital was under any real necessity to go further. It has been 
brought to my notice that Kallu was one of the winessess sum- 
moned for the defence iufthe case in which Sarju was on his trial, 
and it is open to argument whether SitaFs conduct in alleging 
the Existence of an intrigue between himself and Musammat 
Chhotki may not have been, in part at any rate, intended to 
discount beferehand the value of any evidence which Kallu might 
give in Sarju's defence. If he really felt that the court could not 
otherwise properly appreciate the nature of the grudge borhe him 
by Sarju, and the strength of the motives which impelled Sarju 
to make a false report to his disadvantage, he ought to have 
claimed the protection of the court, -^he statement which he 
(1) (1880) mB., 3 Maa., sih (2) (18§3) 18 AI., 88, 
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proceeded to make was one against the character oi a \v uman. It 
was seriously injurious to that woman’s husl^aiid, who Wiis not a 
party to the proceedings then before thecouu ; and one cannot 
help remarking that it was a statement which a man yitli any 
sentiment of honoui would ha\ e been very reluctant to make. 
Assuming in Sital’s favour that this particulai delaiuatoiy slalc- 
mentw'aa exiractel hom Inm hy some further questnm, I cannot 
avoid the feeling that it is a statement yliichhe should naturally 
have shrunk from making. It would have been eu'^y fjom him to 
reply that the quarrel about the partition wall w is connected 
with another matter, in respect of which ho could not lay the 
entire facts before the com t without making a slakment which 
would eliminate him or expose him to prosecution oi other penalty 
It seems to me at least possible that^ if he had Said thi-, the court 
would not have compellM him to answer the que^ion, unless 
such answer had been pressed for by Sarja himself in the exercise 
of his rights as an accused person ; and, of course, if Sarju had 
chosen to press the question, the responsibility for the answer 
would have rested largely upon him and the witness would have 
been completely protected by the provisions of the statute law. 
In my opinion the order of dibcbarge in this ca e cannot be 
supported on legal grounds, nor am I prepared to allow that the 
case is one in which the technicalities of the law should bo 
regarded as bearing hardly upon the accused person. I set aside 
the order of discharge in this case and send tlie_^case baejk, through 
the Sessions Judge, to the trial court, directing the Magistrateto 
proceed wdth the trial of the case and to diispo^e of it in the 
light of ptincipics which I have taken it upon me fo lay down. 
In reply to a suggestion made to me on behalf of the applicant that 
the case is one which might be more ofliciently tried by a 
Magistrate with a knowledge of the Euglish language, I think it 
su^oient to say that, while it seems to me right and proper that 
the case should be sent back to the Magi'^trate w'ho passed the 
order of discharge, my order is not to be interpreted as preclud- 
ing the District Magistrate from exercising his power of ten fer- 

I |i|g«^|Ii^^^se,^i#he should see adequate reason te do so* 

hi* > h ! I ^ ' Orier s4 asitk, 
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IN THE GOODS OE MRS. B. B. W. MBIK .# 

Act JKo VII of 1870 (Oourl Fees Act), ssottom 19, vni , 191 ; solieduh I, iVo, 11, 
and seJiedida III -Gout t fee—Gomyiitaiion of duty payable on ptobate or 
letters of administi ation 

Eeld oa a construction of th.o Court Foes A.ofc, 1870, that no duty is payable 
in respect of & grant of probato or lettois of administration wheio the value of 
theestato, after making the declue tions specified m annexuro B of tho third 
schedule, is less than Es l.OOO. 

This was an application raa-le by Airs. A. S. Thompson, a 
sister of the deceased, for letters of administration to the estate 
of Mrs. E. E. W. Aleik, The gross value of the estate was 
Rs, 1,428-3-3, but after deducting tho amount of debts sot forth 
in annexiire B to the afRdavit of valuation, the net value of the 
estate came to only Rs. 900-9-3, The applicant thereupon urged 
that, according to the provisions of section 19, viii, of the Court 
Fees Act she was not liable to’pay any duty at all on a grant of 
letters of administration. 

It was contended on behalf of the Board of Revenue that 
duty was payable on the gross value of the estate, or at any rate 
on the value of the residue after de luctxng the items set forth 
in aniiexure B of the affidavit of valuation, although such residue 
was below the value of Rs, 1,000. 

Mr. A. H. G Hamilton, for the applicant. 

Mr. A. M. Byves, for the Board of Revenue. 

Richards, G. J. A question has arisen as to the proper court 
feo *payabl6 in respect of this eatrte. It is admitted that the 
assets of the deceased, if no deductions are to be made for the 
debts or funeral expense of the deceased, exceed Rs. 1,000 in 
value, On the other hand, it is admitted that if the debts and 
funeral expenses of the deceased are deducted, the assets are less 
in value than Es. 1 000. The administratrix contends that no 
court fee is payable. On the other hand, the Boaiffi of Revenue 
contend that duty is payable either on the gross assets or -on the 
net assets after deducting debts and funeral expenses. Section 19 
of the Court Fees Act provides, inter alia, as follows Nothing 
contained in this Act shall render the following documen ts charg e- 
# TestamentaPy Okaa No. 7 of 1916. 
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able with any fee.” Amongst the documents set forth is “Letters 
of administiation, where the amount or Yaliie of the property m 
respect of which the letter‘d shall be granted does not exceed one 
thousand rupees.” It is admitted here that the couit fee, if pay. 
able at all, is payable undei the pu vj&ions of the Act. Section 
19 I provides tk.t no order entitli ig a puiitionur to letlois of 
admiuistrali on shall be rnnh upon, an appheifion tor sudi giant 
until the pebitionci h,ij filtd in murta, vahiatiunof the property 
m the iormsetfoith u the thud .,elic lulo, and the court is satisfi ‘d 
that the Le mentioned lu No. 11 of the first sclii diile has Itccn paid. 
Schedule I, No. 11, provides, amongrt of her things, that letters of 
admimstraiion are subject to a fee of Es 2 per cent, on the amount 
or value. The second column is a repetition of section 19 vin 
providing that duty i-, payable when the amount or value of the 
property in respect of which the gra it is made exceeds Es, 1 000 
hut does not exceed Rs. 10,000. Scnedule III contains the foim 
of valuation referred to in section 19 I together with a form ot 
affidavit to be made by the applicant. The first paragraph is a 
statement by the depjiient that he has set forth in annexure A 
to the affidavit all the property and ciedits of which the deceased 
was possessed at the time of his death, Paiagraph 2 is a state 
ment by the deponent that he has set forth in annexure B all the 
Items which by law he is entilLd to deduct. Annexuie B mentions, 
amongst the items which the admniistiator is allowed by law 
to deduct, debts duo from the deceased and payable by law 
out of Ms assets, together ivith his funeial expenses. At the end 
of annexure A, which contains particulars of the gross assets, the 
following words appear “ Deduct the amount shown in an* 
nexure B not subject to duty” and concludes ivith the words “Net 
total,” The argument put fonvard on behalf of the Board of 
Revenue is that section 19, viii, only permits letters being granted 
without a court fe^ where the amount or value of the property 
in respect of which letters of administration are granted does 
not exceed^ Rs, 1,000. It is contended that the letters of 
administration cover all the gross assets, and that therefore the 
duty must he paid on the gross assets j and that, even if this is 
so, the duty is at least payable at the rate of 2 per cent. 

^ , assets deducting such debts and other things 
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as arc permitted by law to be deducted. It seems to us that this 
last eon ten cion cannot bo sustained, because either the duty is 
payable, as provided by the express words of the section, upon 
all the gross assets without any deduction or not at all, If 
section 11b clause viii, stood alone, this would appear to be tbe 
meaning of the provision, although no doubt it would appear to 
work some hardship. The duty is really payable by the persons 
beneficially entitled to the estate. Wo may give an example 
of the inequity that such a provision would appear to cause. A 
deceased person dies possessed of an estate worth Rs. 900 without 
any debts. The persons beneficially entitled to the estate pay 
no duty. Another man dies leaving a gioss estate w'orth Rs. 1,500 
hut debts amounting to Rs. 600, The beneficiaries m this case 
must piy duty upon Rs, 1,500 although their interest in the 
estate is the same viz., Rs, 900, It is not easy to see why the 
beneficiaries in an estate like the last mentioned should even 
pay duty on Es. 900, if the beneficiaries in the first mentioned 
escape. It remains t^ be considered whether upon the true 
construction of the Act, notwithstanding any hardship that may 
arise, duty is nevertheless leviable upon the gross value of the 
estate, We think that we are bound to read the] schedules to- 
gether with the Act, Section 191, to which we have already 
referred, expressly provides that tho| petitioner for letters of 
administration must file a valuation in’accordanee with the third 
schedule, and that the fee is to be paid in accordance with such 
mluation. Again, turning' to the third schedule, which contains 
the form for giving the valuation, the petitioner for letters of 
administration isfstated to be allowed by law to deduct the debts, 
funeral and testamentary expenses, and in aimexure A, which 
is headed “ Valuation of the movable and immovable property 
of the deceased the “ net total ” is made the total after deducting 
all the items which are set forth in annesure B, and which the 
petitioner for letters of administration is allowed by law to 
deduct, We think that on the true construction of the Act no 
duty k payable where the value of the estate after making the 
deductions specified in annexure B of the third schedule is less 
than Rs, 1,000. We accordingly hold in'the present case, that 
the applicant is not liable for any court fee. 


In the aooi» 
03? Mbs. E 
E. W Meik. 










* Criminal Werence No. 14 of 19l8. 
lioa No..2il5 of I9l0, decided on tlje 2l3fe of July x9-io 


January, 8. 


Before Justice Si)* Geo ge Enoz, 

EMPEEOB. V. BAKHTA-WAR.# 

dot Wo. XIII of 1859 {Workman's B reach of Gon^raci Act), seeiitm H’^Advmoe 
givanhy mixiloysr on agreement by im.hman to ivork for him for "h certain 
' Sjjcoi/ted perml—Breach of agreement, 

A workman living in Oawnpore took an advance of Ra. 10 from liis employer 
and entered into an agroment to work for iiim.for len moniha on tki irndar- 
sfcariding that one rupee waa to be deducted from his wages each month, ffeld 
that such a oontruct contained nothing, repnguaEfe to Act Ho. XIII of 18*S9 and 
was oapable of being enforced under the proviaions of ecctiona 2 and H of that 
Act. Lticfli' v. Bflinai 5wfpA(l} followed, u 

In this case ona Bakhtav/ar, a workma:! living in Ca-v.npore 
where Act A'o, XIII of 1869 is in force, entered into an aarc-c* 
raent with his einploj^er, having raceived an adva.eee of iis, 10 to 
work for him for months, mid lliat one rupee should bo deduc- 
■ted from his wages each month. Bakht iwar w orked a .short time, 
and then lelused to go on ivorking. Broctiidings were taken 
against him under Act No, XIII of 1859, and the Jo\‘ut ACagistrate 
of Cawnpore took action under section 3 and ordered Bakbtawar 
to perform his contract on a bond for Es. 50 with one surety in 
Es» 50, 01 in default to undergo two weeks' riogrou.s imprison* 
ment, The Sessions Judge disagreeing with the decision of the 
Alagistrate referred the case for the orders of the High Court. 

Knox, J.— The learned Sessions Judge of Cawnpore has report- 
ed thi.s case for ordons. The case i.s thus stated by him i—One 
Bakbtawar, a workman already in the service of a nmsicr, whose 
name is nob given, took an advance of Ks. 10 and proniised to 
work for ton months on the umlerstanding that one rupee was to 
bo deducted oacli month from his wages. He worked for a very 
small portion of the time and then refused to go on workino*. Xho 
Joint Alagistrate of Cawnpore directed him to perform, Ihe contract 
on a bond of Es. 50 with one surety iimEs. 60 or in default to 
undergo two weeks’ rigorous imprisonment. - The learned Se.ssions 
Judge considers it absurd to allow an employer to tie down a 
servant to work with him for ten months on a mere advance of a 
*sum amounting to Re. 1 for eacb month of the service. Bub he 
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apparently feels that the language of the Act is too strong for his 
view unless it can be held that there is some lawful or reasonable 
excuse for refusal to perform the eontract. Iii his referring 
order he says that Bakhta war, so he is told, is perfectly willing to 
payback the Es. .10 and considers that an offer on Bakhtawar’s 
part to pay back the Es, 10 would constitute a reasonable excuse 
for refusing performance of the contract. Further, the learned 
Judge says that it is not clear whether there was any evidence of 
such an offer by the appellant, as the record is summary, and 
suggests that the High Court will be prepared to hold that any 
excuse is a reasonable excuse under section 2 of Act XIII of 1859 
for not performing an unreasonable contract. Apparently the ease 
of G. J. LueU8 Y, Mmnai Singh (I),^ decided on the 21st July, 
1910, was never brought to the notice of the learned Judge. 
The difficulties which occurred fco the learned Judge were put for- 
ward in that case and considered. That was a Division Bench 
case, and I am bound by the ruling. Over and above that I am 
not prepared to hold that such a contract is uhreasonable or 

* (1) Judgement— -Tlio parties to this application enfered into an agreement, 
dated tlio 27 th of Alavch, 1903, The agaemont v?as, as it purports to he, under 
Act XIII of 1S59, This Act has been in existence in the town of Mirzapur, from 
which the case comes, for a number of years, and is an well known in the factories 
of Mirzapur that wo need not he under any apprehension that persons w'ho 
enter into contract under it arc ignorant of the law or do not know the* nature 
of the contract into which they are entering. "We have examined that 
contract, and, in spite of what the lear'nc'cl Judge .says, we are satisfied that it is a 
contract that is contemplated under Act XIII of 1859, The learned Judge has 
guite misundcrctood the provisions of the law and also the terms of the eoatraet, 
and he has needlessly gone out of his way when ho says that the order of ' the 
Magistrate hefore him was silent as to how the ba-kne.c of the advance was to 
ho paid or hew long the appellant was to work for Mr.iuoas. The- contract was 
for a term of 50 months, and as soon as those 50 months have expired and the 
money advanced under the contract has been ro-paid, Eamai Singh is free' 
to enter upon any other work and in any other place that may seem good to 
him. What the learned Judge writes about Eamai Singh incurring the possibi- 
lity, under this order of the Magigtrato, of having to- work foB^tho teBtof-MsHife 
and_yet the balance bo not lo-paid could only bo true if-Ramai, JSihgh does--, npt . 
pay up. tha balance that may be due from him. As soon-aa-thsJBfty nsoni^ara’ - 
over Ramai Singh can pay the balance the very ns-xt* -d^yi = TiR that ti^e ho , 
must carry out tho terms of the oonlraot into whioh h-d hasi'mteted,. We are 
most unwilling 'to interfere incases of this bmff*haCw6''fe6l "tEat 'the terms ’of 
(X)Cr.'B.2a6 of 1910, . _ 
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absurd ; the more so when the contract is made and breach of it 
occurs in a town like Oawnpore, where, unless it is pioved to the 
contrary, every workman knows that there is a law like Act XIII 
of 1859 and enters into a contract voluntarily and willingly 
When a man enters into a contract lie must cany out the terms 
of the contract into which he has entered u dess he can show some 
reasonable excuse. One of the terms of the very simo contract 
can hardly be afterwards held up as leasonablc excuse for non- 
performance. Let the record be returned with this expression of 
opinion from this Court 

rekmied. 

the learned Judge’s judgement may be so misohievously interpreted that we are 
compelled to mterfaie, Wa set aside the oidoi of the learned District Judge and 
we restore that of the Mag strata It has not been shown to us that the terms 
of the bond are at all beyond the moms of Eamai Singh 
B^mai Singh will work from the date the order of this Ccuit is ceitifiad to the 
court below until he has completed fifty months of work from the date of th! 
contract and will pay up the sum of Rs 19.4. Until ho has worked for this 
period and paid up this sum he will continue to be liable for work. Anv 
period for which he worked in the past and has worked since the 6th of Febru- 
My, 1910, IS to ba deemed as work under this oider and any payments made 
suhsequmt to the eth. of Pebiuary, I9l0, and accepted by Mr. Lucas are to be 
deemed as payments made in liquidation of the sum of Rs. 10-4, otherwise tho 
order of the learned Magistrate will hold good. 

APPELLATE OBIMINAL. 
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, Befoie ifr. Justice PtggoU, 

EMPEROR V YUBUE HUSAIN. • 
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to "by tibeir GYidonco, T should h ivo been acting in the Iiwful exercise of a 
light of privito di fence.” 

Queea-Emprcj^ Piag Dat (I), Queen Evip/ 0 ‘,s v, Tuntiial (2) and BMnERoE 
Emjgeroi y* Qnilu (3) reftiiefi to. y-ol'nir 

This was an appeal from an order of the Sessions Judge of Husain. 
Allahabad, convicting tlio appellant of a i offence under section 
308 of the Indian Penal Code and sentencing him to three years’ 
rigorous imprisonment. The facts of the ca'^c are fully stated 
in the judgement of the Couru 

Mr. 0 W. Dillon and Plan Lai Banerji, for the appellant 
The Government Pleader fBabu Lalit Mohan Banerji), for 
the Crown 

PiGGOTr, J. : — On the 26th of June, last, m the moring, in a 
frequented part of the city of Allahabad, a scuffle took place 
between Yusuf Husain, who is appellant now before this Court, 
and one Musi Eaza. The two men camo to the ground, the 
appellant being underneath and Musi Eaza uppermost. When 
the souffle ended Musi Eaza was found to be bleeding profusely 
from wounds in the chest. There were two distinct wounds, one 
of which was on the right side of the chest and the other on the 
left, over the region of the heart. The wound on the light side 
was long and superficial, and^ so far as the medical evidence goesl 
might have been caused by the knife or other weapon which had 
just inflicted the wound on the left side slipping along the 
body. The wound on the left side was of a peculiar character 
and seems to have honestly puzzled the medical officers who 
examined it The most remarkable feature about it was that 
it was angular in shape, with two distinct limbs each about three 
quarters of an inch long. The medical officer whose evidence 
appears the more reliable was of opinion that this wound had 
most probably been inflicted with a knife, but that both the 
injuries on the chest looked as if they had been caused by % 
single blow, the knife having slipped round after penetraidugsaai ^ ^ ^ ^ j 
then slid along the body in the course of a scuffle. It sdf hft|3ip®ie(l - J 

that the wound on the left side, while dangerous, did prove 
fatal. The pleural cavity was not penetrated, and ttou^b on# of 
the minor arteries was severed and there w#s eerioua effusion of 
(1) (1898) 2a M,. 459. (2) (1899) I.L B.. 21 Ail., 122. 

P) WelMy 1904, p. 113. ‘ *5 
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blood, at one time thrcalening (o pro™ dangeions to life, the iu 
^ry yielded to skilful treatment and Musi Earn recovered rtisuf 
nsaiu was committed for liial on a cliargo framed under section 
307 0 t o Indian Penal Code. The learned Sessions Judge has 
found lhat Yusuf Husain stabbed Musi Eaea with a knife hat 
he did so with intent (o cause death, or at least to c,inse such 
bodily injury as he Imow to he likely to result ,n death, but 
tha^ even It death had resulted, the case would have hoen covered 
by Exception I to section 300 of the Indian Penal Code, in that 
Yusuf Husaui had acted under sudden and grave provocation. 

He has accordingly oonvieled the appellant under section 308 of 

the Indian Penal Code and has sentenced him to rigorous impri- 
sonment for three yeara ^ P 

The rnemorandum of appeal to this Court, apai t from calling in 
qMstion the seventy of the sentence, laiscs two distinct piL 
r he first is whether the prosec, .lion evidence, even if accepted at 
tne value p„ upon ,t by the learned Sessions Judge, justifies a 
nding that the appellant intended to cause death or even injury 
likely to result in death. The other is that the appellant wi 
acting m the lawful exercise of his right of private defence and is 

Penal Code. On this latter point there has been considerable 
argument before me, With regard to the log.al aspects of the 

case, I h.avo been refcired moie particularly to thiee reported 
®sesof this Court. queen-Bmpress v. Frag Dal (1), Queen 
Bmpros V and Bmperor v. OuUu (3). 

on te! ‘"’“T 

f f ' ^ stress upon the provisions 

0 section 105 of the Indian Evidence Act, and there can le “ 

doubt whatever that, if the present appellant is to secure an 

of private defence, it must be because the court finds this 
if if o' P-f- *he accused 

d goes very eonsHerably beyond anything 

^was decided in the case Itself, The learned Judges did not 


1 1 ^ f ™ ^ 8- SI aa. m 
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of private defence lud not been pleidel by the pci -.nn^ e 

case tliGV were considerine. The eonteniiau befoio Ibein on “7 — — — 
. ^ Imij hoh 

behalf of the probociition did not limit lisolf t*"* ibis i ir*!-, but it ^ 
was pleaded fui tbci " that was no evidence on the record Hisuv 

upon which any drcuinsfcaiice could be inferred wbich would 
substantiate a plea of private defence, ” This w'as the conten- 
tion which found fa\ our with the Court and upon which the case 
was definitely decided. There is nothing lo the coniraiy in the 
third of the eases to which I have abo\o leferred. Tlio right oi an 
accused to defend himself upon a criminal charge can only be 
limited by the provisions of the statute law, and in this case 
the provisions to be considered are tboso of section 105 of the 
Indian Evidence Act already referred to. I cannot see anything 
in the law to prevent a man on his trial on a charge of homicide 
from sotting up an alternative defence on some sufii lines as 
these 5 — “ Firstly, I was not present at the occuircnce referred 
toby the prosecution witnes.scs, and they are giving false evidence 
against me ; secondly, even if I fail lo persuade the court of this 
fact, I can show’' fiom the statements of the prosecution witnesses 
themselves that, if I had caused the death of any per-^on in the 
manner and under the precise circumstances deposed tu by their 
evidence, I should have been acting m the lawful exeicise of a 
right of piivate defence.’* 

Now in the prc'^ent case the accused has done something like 
this, but not precisely this, He said that ho was coming along the 
load (mills bicycle when he was set upon anl assaulted by Musi 
Raza; that he fell off his bicycle on to the ground, and Musi Eaza on 
the top of him, the two of them being mixed up with the bicycle, 
wMcb fell to the ground at the same time, Musi Raza received his 
injuries in the course of this fall, and they must presumably have 
been caused by some portion of the bicycle. The defence as thus 
set up was not substantiated by the cvidenco. If it were necessary 
forme to go into the matter, I could give my reasons for concurring 
in the finding of the learned Sessions Judge that Musi Eaza was 
not inlnred by falling on the bicycle, but that be was structr’in 
the eliest by the appellant Yusuf Husain, holding a pen-knjfe” or 
some similar implement in his hand. Ydo not fcbl caflecl upon 
to go into this question in (Jetail,^ because the appeal" has be^ 


r 


argued before me, in substance, upon the admission that this was 
what actually happened. It is unfortunate that Yusuf Husain 
%as not sufficiently well advised to have admitted this fact 
fiankly in the trial coiut. The result has been to involve him 
m that necessity for arguing two inconsistent defences on vhich 
stress is laid in more .than one of the rulingjj to ftLich I have 
just refeired He endeavoured to support his position by calling 
a number of witnesses, and these witnesses themselves laboured 
under the disadvantage which the accused had imposed on 
the entire conduct of the defence. They gave evidence as to the 
circumstances under which the affray between the two men 
commenced, which evidence has in the main been accepted 
by the trial court in preference to that of the prosecution 
witnesses. They described Musi Raza as the aggressor, and as 
having set upon Yusuf Husain while the latter was riding by 
on his bicycle. They said that the two men fell together on 
the ground with Musi Raza uppermost , but there they had to 
stop, unless they were to give avay the defence principally 
relied upon at the trial. None of the defence wutnesses 
would admit that he saw Yusuf Husain strike a blow with 
any weapon or instrument whatsoever. They could only say 
that when the two men stood up Musi Raza was bleeding at 
the chest. ^ The defence evidence given undei these limitations can 
not be relied upon further than it has been by the learned Sessions 
Judge himself. It was not accepted even by the assessors, who 
would have preferred to find the accused not guilty. They were 
both of opinion that the injuries on Musi Raza's person were caused 
by a blow or blows struck by Yusuf Husain. On the principles 
already laid down the only question which remains is whether the 
plea of private defence can be made out on the evidence of the 
prosecution witnesses themselves. I have to criticize that evidence 
in connection with the other plea taken ia Ihfe memorandum of 
appeal, and I need not anticipate those criticisms* It fe sufficient 
for rne to say that even the evidence of the witae^'^^dar Husain 
who is certainly the most reliable of the prosecution witnesses, Mis 
0^^ a satisfactory answer to the charge on the 




•with Musi Eaza on the top of him, and that Musi Eaza had his 
hands, one on the bick of the a^ciisjed’s neck and one underneath 
it ; then ho says he saw two distinct blows struck by the accused, 
stabs on 

statement fiom Yusuf Ilusain himself that he was being throttled, 
that the pressure upon his nook was such as to inspire him 
with fear for his own life ; in fact, 'Re have no exposition 
from the accused him&oli ol the motives for his action, Oa the 
evidence, therefore, as it stands I am not prepared to find that 
the right of piivate defence oi the person in favour of Yusuf 
Husain, even admitting such right to have arisen in consequence 
of an assault commenced by Musi Eaza, was nqt vitiated by the 
fact that harm was caused more than was necessary for the 
purposes of defence. 

At the same time I think that the ease comes very near the 
limit, and that it is at least possible that a full defence on 
these lines might have been made out if the appellant bad 
been better advised at his trial. It does not seem to me at 
all necessary to take as serious a view of this case as has 
been done m the court below. The prosecution evidence is 
scanty to a degree. The statement of Musi Eaza is corroborated 
by two witnesses only — Safdar Husain and a woman named 
Musammat Sakina. The learned Sessions Judge has distrusted 
the evidence of the woman, and 1 think it sufficient to say that 


aside as altogether unreliable. The long and short of the matter 
is that Musi Eaza elected to come into court with a version of 


the origin and commencement of the affray. He found it difficult 
to get any witness to support his false statements on this point. 
The learned Sessions Judge remarks that the investigating Police 


t&ss not appear to have adequately appreciated 
the importance of this remark. What the investigating officer 
found difficult to obtain was etidence supporting Musi Eam’s 
version of the fact% and his diffietilf;f arose simply frSm the 
fact that theshon^eeners oi the neisrhbourhood saw no adequate 
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reason for perjuring theinsolTe to oblige Musi Eaza. Their 
sympathy for the accused amounted to mere disinclination to’^see 
him involved in a serious charge upon a version of the facts 
which they knew to be in material points untrue. When a 
number of them finally decided to come in court as witnesses 
for the dcfencG, they unfortunately thought thcmsolves to be 
pieduded, under the circumstances already referred to, from 
telling the whole truth ;_but their vdrsion of the commencement 
of the affray has been in substance accepted by the trial court. 
The result of this is that Musi E,aza has been disbelieved by the 
learned Sessions Judge in very material parts of his evidence and, 
this 1 eing the ease I do not find myself able to follow the 
learned Sessions Judge in accepting as established beyond 
reasonable doubt Musi Eaza’s version as to the particular 
manner in which he was struck by the accused. The medical 
evidence is not merely consistent with the assertion that only 
one blow was struck, but it tends to make that assertion 
probable. The appearance of the wounds as described by the 
medical officer, whose evidence I agree with the learned 
Sessions Judge in accepting as reliable, suggests that the theory 
foi mod by that officer as to the manner in which the injuries 
were caused is probably correct. I think it cpiite unlilalythat 

Musi Eaza is speaking the truth when be says that the super- 
ficial cut on the right side of his chest was inflicted first and 
was followed by a stab aimed directly at his heart. If true 
that Musi Eaza’s statement on this point is to some ex’tont 
corroborated by the evidence of Safdar Husain. The latter 
speaks of two distinct blows being struck, though of course ho 
cannot? say which of the two injuries was caused by which blow. 

In some respects Safdar Husain has shown hims^elf an impartial* 
witness, andl do not see that the learned Sessions Judge was in 
any way justified in rejecting that portion of his evidence which 
ears out the ^statements of the defence witnesses as to the 
position of Musi Raza's hands at the moment when 'tlie accused 
$truck him. It must he remembered, however, thatThis witness 
is admittedly a friend of Musi Raza and that his account of 
ia, which the affray commenced has been rejected hy 
Se^ions who has preferred the vei^ioa 
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given 1-y the defence witnesses. It seems to me thhfc to hold 
that Yusuf Husain struck two blows at his assailant, or even 
to hold that the ciiiiously shaped injury on the left si^de of Musi 
Raza’s chest was the result of a blow intentionally annul at that 
portion of his anatomy, is to place an unwarranted dcgieo of reli- 
ance on the veracity of Pafdar Husain and on his opportunities of 
observing precisely what took place in what must have been a very 
brief scuffle. 

In my opinion the prosecution evidence, fairly considered, so 
far from warranting the conclusion that when Yusuf Husain struck 
at Mubi Eaza with the pen-knife, or whatever other implement 
he had about his person at the time, he did so with the intention 
^or knowledge refeired to in section 299 of the Indian Penal Code, 
does not oAon justify the conclusion that the hurt which he intend- 
ed to cause or knew himself likely to cause was grievous hurt, 
reference being made to the provisions of section 322, The offence 
committed, therefore, would be that made punishable by section 
324 were it not for the fact that the appellant acted on grave and 
sudden provocation. This has been found by the learned Sessions 
Judge himself and I agree with him. '1 ho offence committed, 
therefore, must be reduced to one punishable under section 834, 
Indian Penal Code. The result is that I set aside the conviction 
and sentence in this case, j convict Yusuf Husain of an offence 
punishable under section 334, Indian Penal Code, and sentence 
him to pay a fine of Rs, 100. I allow one week within which the 
fine may be paid, the appellant's security remaining in force till 
that period. In default of such payment the appellant will suffer 
simple imprisonment for a period of one month. 

Conviction altered, Sentence reduced. 
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Before Sii H&niy Bichaids, Kmqht, Chief Justioa, aftd luiitice Sir P amada 
Chit an Banei^i 

MUHAMMAD ISHAQ KUAN and othdbcs (PLAiNMrrE) v MUHAMMAD 
RUSTAM ALT KHAN’and' ANOT nrp.(DEiBNDAKTs) and ihd COLLEC- 
TOR OF MUZ \FE ARNAG A R (Pr j' in nrr ) ^ 

Cfittl Proccdute Code icctton 11, Ezplaiiafton 7, ordet XX, }uhl‘i-^ 

Suit fo) pos 2 e$i>t 6 n and mei>nep ofih—Dcc ce silent lecja ding fuiwe me^m 
profits — Fieslisuitfo tuchproJiti>not haued. 

The plainliQ claimod possession o£ mimovablo propoi fcy and mesne prohts 
to the date of suit , also mesne profits pendente Me and subsequent to deciee 
The court gave a deeieo for mesne profits to the dito of suit, but the deoioe 
was silent as to mesno pto^ts pendent e hie or subsequent to decree. 

jSeZi, on suit by the pJamtiff for further mesne profits to the date of his 
obtaining possession, that there was nothing m tho present Code of Civil* 
Procediue of 1908, any more than m the former Code of 1882, to bar such a suit. 

Bam Dayal v Madan Mohan Lai (1) followed Do aieiuami Ayyar v. T, 
Subramania Ayyai (2) refeiied to. 

The piainliffs were trustees under a waqfnamali executed by 
Nawab Muhammad Azmat Ali Khan of Karnal. On the death 
of the Nawab in 1908 the defendants, his step brothers, entered 
into possession of the waqf properties. The plaintifis instituted 
a suit against the defendants in 1912 for enforcement of the waqf 
and possession of the waqf properties In the plaint the plain- 
tiffs prayed for a decree for possession, and for tho sum of 
Rs. 81,034-9 as past mesne profits. They also claimed pendmte 
Ute and future m^pne profits till delivery of possession The suit 
was aftef* contest decreed by the court of first instance (the 
Additional Subordinate Judge of Meerut), and the decree was, 
on appeal, confirmed by the High Court. [For the judgement of 
the High Court .see Rustam Ali Khan v. MusMalc Husain 
(3)].^ The issue relating to mesno profits framed by the 
Subordinate Judge was as follows : — Are the plaintiffs entitled 
to wasilat ? If so, to what" amount ?” Tho court found that 
“ Rs. 65,390-6-5 is the total of the profits for three years. ” The 
operative portion of the judgement ran as follows Ordered, 
that plaintiffs’ claim for possession as trustees be decreed as 

* First Appeal No. 3 of 1917, from a decree of Mau Mobau Sauyal, Additional 
Judge of Meerut, dated tbe SOtli of August, 1916. 




prayed. The claim about the waailat up to the date of suit 

is decreed to the extent of Rs. 57,664, and also for Es, 1 2274-4 ■ — 

amount of cash deposit. Remainder of the waBilat aLd cash STha” 
profits in deposit being not proved, claim about it is dismissed ” muhLha 
T he decree as drawn agieed with the judgement. The plaintiffs 
instituted the present suit to recover mesne profits from the date 
of the institution of the first suit till the date of delivery of pos- 
session by the defendants to the receiver appointed by the High 
Court. The defend ints contended, inter alia, that mesne pro- 
fits now in suit having been expressly claimed in the former suit 
and refused, the claim was res judicata and was, under section 
11 of the Code of Civil Procedure unsustainable. The lower 
court gave effect to this plea i«ud dismissed the suit. 

The Hon ble Dr. Tcj Sahadur 8apru {with him Pandit 
Kailas Nath Katju and Maulvi 8heikh Ahdullah), for the 
contended that the suit was maintainable and the 
claim as to future mesne profits not having been tried at all in 
the earlier suit, section 11 did not apply. The plaintiff could 
not in that suit claim any decree for pendente lite and future 
mesne profits as a matter of right, no cause of action having 
arisen for the same at the dite of the institution of that suit. It 
was entirely in the discretion of the court to grant or to refuse 
relief as to future mesne profits. Non-exeicise of the discretion 
in the plaintiff’s favour would not take away his right to future 
mesne profits when they actually become due; Ram Dayal 
V, Madan Mohan Lai (1) and Man Mohun Sirhar v. The Becre- 
tary of State for India in Council (2), The lower court is of 
opinion that by reason of some change in arrangement and 
phraseology there had been a change in the law and tbe decisions 
under the old Code were no longer good law. This was not so. 

The language of sections 211 and 212 of the Old Code and order 
XX, rule 12, of the present Code was substantially the same, and 
the two sections in the Old Code had now been amalgamated into 
one. It was a well-settled principle of construction that the 
lle^slature was presumed to know not only th^ general 
principles of law hut the construction which the cpnrfcs had 

But UBori -naTilii/iTilflit* a 
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which had received a judicial loa^liuciioii was lo-eiiacted 
in the same words, such re enactment must lo treated as 
a legislative recognition ol the constriiclion ; IHx parte 
CamphU (1). It tho Legislature had mtendtal (o ovoriulo 
the unainmous deei'^ions of all the High Couits on the point, 
It Mould have done so by the use ot dtar and apt language and 
not indirectly and by mere implication. Under the piesent Code 
all matters and inquiiies relating to mesne piofits vveie lo be 
dei ided m tho suit itsclt and could not Le relegated to the execu- 
tion dtpariment. In that view the letentiou of clauses (Ijand 
(2) and the piovi-o to section 244 of the Code ol 18^2 had bocomo 
useless, and consequently no similar piovision-^ weio to bo found 
m section 47 of the present CodOj’vvhicli had been ontiiely recast, 
The inseition of the piovii,o to stetion 244 ol the old Cede iindei 
section 47 of the present Code, would have been entiitly mean» 
ingless and out of place, and its omission theieforo did not at all 
imply that a separate suit foi future profits not dealt w ith by the 
decree would no longer he Eeports of select committees were 
not admissible on questions of construction of statutes, and the 
lower court ought not to have referred to the report of 1903. 
But even if the report were looked at, it would favour the plain- 
tiff^s argument. The report of 1903 referred to by the lower 
court was appended to a bill which contained an express clause 
purporting to change the law and to overrule tho previous 
decisions. But that bill bad been withdrawn and in tho 
report to the bill which was subsequently inti educed and 
passed, theie was no indication that any change in the law in 
that direction was ever contemplated, the lovier couit had relied 
upon the decubion of the Madias High Court in Rarnasami Iyer 
Y. 8r%Tmgamj$> Iyengar (2) but that case had been subsequently 
overruled by a Bull Bench of the Madras High Court ; 
Roraimami Ayyar v. T. Bulramanm Ay far (8). 

The Hon'ble Sir Sunday* Lai (with Mm Mr. il . M, Ryves), 
for the respondents, submitted that, if it were open to him, he 
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was one by which the Court was bound, it wa, subrai.teJ that mis 
t .re had been a ohango m the law, and by the amalgamation of 

oil sec tons 21. and 21 2 in one see, ion in tie present Code the iCTC 

epsla me had intended to place claims to all mesne profits mmmr, 
(w letaer past or future) on an equal fooling The tause of 
action for reoove.yof immovable property an^d its r<n,rand 
mesne profi s was one and indivisible, and thepltin'iff having 
once claimel mesne profits, c^nU not bring a f.e,h sni- for the 
same purpose On a pripor construction ot order XJT rule 1 > 
be could have in^is'ed lb. a decree for futme meme profits The 

omission of any piovision in the pie.ent Codo corresponding to 
the proviso to section 244 of the old Code was most s.gnifi ant 
and indicated that Expkna, ion V, appeiided to section 11 or the 
preseat Code, w ould Inlly apply to the pi escni ease. Ho referred 
to section 34 of the prebeut Code, 

Pandit Kaihs FafJi Kafja, in reply, siibiuiHed that mu'^es of 
action for recovery of immovable property and for its mesne 
profits were separate and distinct ; Nandan Singh v. Ganga 

Richards, O.J., and Banerji, J. :^Tiiis appeal arLes out of a 
&uit for mebue profits. A previous suit had beea broiioht in 
which possession of the bud had been claimed. A ceumn sum 
was also claimed as mesne profits for the poiiod pnor to the 
mstitution^ of the suit. There was a fuither claim foi mi^sne 
profits duiing the peadency o the suit and ai er decree. Tne suit 
resulted in a decree for the pi lintilfs for possession of the land and 
also a decree for a portion of the amount claimed by the plaintiffs 
lor mesne profits. The rest of the plaintiff's claim was dismissed. 

On referring to the judg ^menr it is quite clear that the court 
never dealt or purported to deal with the mesne profits during 
the pendency of the suit or after decree. In the piesent suit 
mesne profits are claimed from the date of the institution of the 
si|it up to the dite of delivery of possession. The defence is that 
the decree in the previous Puit opentes as res judicata, and reli- 
ance is placed upon the provisions ol section lb MEpknation Y. 

Section 11 provides that “ Ifo court shall try any suit or issue in 
which the matter directly and substantially in issue has been 
(1) cwiaf I. Xs, B., 0fi AU., m (61V). 
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directly and substantially in is'-ue in a former suit between the 
same pirties . . in a court competent to try such subsequent 

suit.” Explanation V provides that “ Any relief claimed in the 
plaint which is not expressly granted by the decree shall for the 
purposes, of this aection be doeinod to have been refused.” This 
explanation correspondb exactly with Explanation III of 
section IB of the old Code. Eeliince is also placed upon 
the provisions of order II, rule "2, wliich provides that ” Every 
suit shall include the whole of Iho cl im which the plaintiff 
is entitled to mxke in respect ol th > cnise of action,” The 
contention on behalf of the defendants is that the court in 
the previous suit not having granted mesne profits during the 
pendency of the suit and from the date of the decree up to the 
date of delivery of possession must bo deemed to have refused it. 
Further, the decree ought to be interpreted as having expressly 
dismissed the suit in respect of mesne profits save to the extent 
that mesne profits were granted. The very same question had 
frequently arisen in the High Courts in India before the coming 
into operation of the present Code of Civil Procedure. All the 
courts appear to have held that, notwithstanding the provisions 
of the old Code, a suit for mesne profits pendsnte lite and from 
the date of the decree to delivery of possession could be maintain- 
ed. This was expressly held in the case of Ram Dayal v. Madan 
Mohan Lai (1). In that case, just like the present, there had 
been in a previous suit a claim for mesne profits prior to the 
institution of the suit and also future mesne profits. Neverthe- 
less the court held that the subsequent suit for mesne profits from 
the date of the institution of the suit up to delivery of possession 
could be maintained when the court in the previous suit had not 
decided the right of plaintiff to these mesne profits We think 
‘ that we are bound to follow this decision, unless it is shown that 
the Legislature,, when enacting the present Code of Civil Proce- 
dure, altered the law. It is a recognized rule that where there 
have been decided eases before an Act is amended, if the amend- 
mem; does not expressly show that the law as interpreted by the 
r decisions is altered, the rule laid down by^tbe decisions, is to be 

^ , fl) (189f>) T. L. R., 21 Al]„ 42S. 
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We now propose to consider whether the provisions of the 
Code of Civil Procedure of 1908 altered the law in respect of the 
matter with which we are dealing. Section 211 of the Code of 
^ Civil Procedure of 1882 provided that in a ‘^suit for the recovery 
of possession of immovable property yielding rent or other profits 
* the court may provide in the decree for the payment of rent or 
mesne profits in respect of such property from the institution of 
t the suit until the delivery of possession to the party in whose 
favour the decree was made.” 

It is to be noted that in this section there is no reference to 
a claim in the plaint being made for mesne profits. Section 212 
provided that where the suit was a suit for “ possession of immov- 
able property and for mesne profits which have accrued on the 
property during the period prior to the institution of the suit 
and the amount of such profits is disputed, the court may either 
determine the amount by the decree itself or may pass a decree 
for the property and direct an inquiry into the amount of mesne 
2 profits and dispose of the same on further orders.^’ 

The provisions of these two sections seem to have been amal- 
gamated in the provisions of order XX, rule 12, of the new Code. 
That order provides that “ where there is a suit for the recovery 
of possession of immovable property and for rent of mesne profits, 
the court may pass a decree {a) for possession of the property, 
(6) for the rent or mesne profits which have accrued on the 
property during the period prior to the institution of the suit or 
directing an inquiry as to such rent or mesne profits, and (a) 
directing an inquiry as to the rent or mesne profits from the 
institution of the suit until (i) the delivery of possession to the 
^ decree-holder, (ii) the relinquishment of possession by the judge- 
ment-debtor with the notice to the decree-holder through the court, 
or (iii) the expiration of three years from the date of the decree 
whichever event firsu happens.” Clause (2) of this rule provides 
“ where an inquiry is directed under clause (b) or clause (c) a final 
decree in respect of the rent or mesne profits shall be passed in 
accordance with the result of the inquiry.'* 

Under the old Code the practice was that, excepting those 
cases in which the court had actually found a certain amount due 
for mesne profits, the court Qxecutmg>he decree used to be called 
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upoii to mike an inquiry and to ascertain in execution the amount 
oi mo'ine profits, whether they were mesne profits which had 
acciued p'iur to the institution of the suit or mesne profits which 
had acn lied between thit date and the delivery of possession 
Tt e authoriiy to make tins iuriuiry was confei red on the court 
e^eculm^ the decree by section 24-4 of the Code of Civil Proce" 
du.e ot 1882, to which we sha 1 presently lefer It would seem, 
therefore, tliat the only substantial change that has been made in 
the law IS th t it is tho coiirD which heais the suit which is to 
ascertain ttie mesne profits, whether iho'e mesne profits be me^ne 
profits which accrued hefoie the institution of tlie suit or after- 
wards up to date of delivery of possession, and it is this court 
W’hioh is to make the fmd decree for meme profits which has to 
be executed by the c^art executing the decree Wo do nob think 
that any significance is to bo attached to the fact that in section 
211 of the old Code there is no refoience to a claim for me-aue 
profits or to the fact that order XX, rule 12, purports to deal with 
suits in which mesne profits are claimed. Section 244 of the old 
Code dealt with certain matters which were to he determined by 
the court executing the decree and not by a separate suit, and 
amongst other questions the very first mentioned were questions 
regarding the amount of any mesne profits as to which the decree 
had directed an inquiry. There is a proviso at the end of the 
siobion in the following words Nothing in this section shall 
he deemed to har a separate suit for mesne profits accruing 
between the institution of th& first suit and the execution of the 
decree therein where such profits are not dealt with by such 
decree.*^ The corresponding seot|on of the Code of 1908 is 
section 47 In this section refefeS.ee to all questions of mesne 
profits is omitted and the proviso which we have quoted from 
section 244 is also omitted. The argument is that this last 
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but; that it might be contended that the provisions of section 244 
would preclude a second suit, and accordingly the words of the pro- 
viso are not that nothing “ in the Code ” shall be deemed to bar a 
sep irate suit for mesne profits, but that nothing “ in the section *’ 
shall be deemed to bar such a suit. It becomes apparent that the 
retention of this proviso in the new Code would have been altoge- 
ther meaningless and out of place, because in section 47 of the new 
Code there is no reference to inquiries as to mesne icrofits at 
all, and order XX, rule 12, to which we have already referred, 
expressly takes away the jurisdiction of the court executing the 
decree to make any inquiry in respect of mesne profits. The learn- 
ed Judge in the court below has referred to the report of the select 
committee on the provisions of the contemplated amendment of 
the Code of Civil Procedure. If it were permissible to consider 
the leporb at all, the inference would seem to be rather against the 
respondents than in their favour. The quotation had reference bo a 
Bill which was subsequently withdrawn. In this Bill there was a 
provision which would have made it quite clear that a second suit 
ior mesne profits could not be maintained. This provision does not 
find a place in the measure whi ih was actually enacted. If any 
legitimate inference could be drawn at all, it would st em as if the 
Legislature, knowing well the course of decisions in the Courts in 
India had come to cjncliision that ic was Lest to maintain the 
rule of law as e3tab]i-.hGd by the cases. In this connection it may 
not be altogether out of place to suggest that there are.sorre prac- 
tical difiiculdes in the way of ascertaining mesne profits pencil 
and p .rticularly future mesne profits in the original suit. 
Where there are more defendcuits than one, their liability may 
nob be altogether the same, and the final asee-tainment of the 
amount due for mesne profits from the date of the decree to lihe 
time of delivery of possession can never be mido until possession 
is actually taken by relinquishment} on the part of the defendants 
or through the court. W^e may mention here that the question 
recently arose in the Madras High Court in the case of ^Dorod* 
swo/Tni Ayytir v. T . Suhramoifnia Ayyoir (1), in which the majori- 
ty of a Pull Bench of that Court were of opinion that, notwith- 
standing the provisions of the new Code, a suit for mesne profits 
liKe the piesent could be maintained, 

(3.) I, Xi, jgg. 


1918 


Muhammad 
I&HAQ Khan 
«. 

Muhammad 
Rustam Am 
Khan. 





I 



1918 


Muhammad 
Ishaq Khan 
». 

Muhammad 
Bcstam Am 
Khan. 


1918 

January, 10 . 


THE INDIAN LAW EEPOETS, [VOL. XL. 

We allow the appeal, set aside the decree of court below and 
remand the case to that court with directions to re-a'lmit the 
suit in its original number and to proceed to hear and detsimine 
the same according to law. The appellants will have their costs 
of this appeal. Other costs will follow the event, 

A.ppG(il deoTeed dnd gq,ub& TeMcnndsd^ 

Befo'-e Mr. Justice Figgott and Mr. Justice Wakh. 

JAtURDEO SINGH (Defendant) v ALI HAMMAD and others 
(Pdaintiffs) * 

Act CLmilJ M II of mi (Asm Tenancy ActJ, scelim. Si-Fe-cen occupyua 
lani wduai cement of tonlUnci-Mteclmcnt-lfen^ugancy Zint 
—Usufructuary mortgagee entitled to pot,session. 

The plaintiffs waia the usufructuary mortgagees entitled to possession ot 
the mortgaged property. The defendant having acquired a part of the Jntv 
D redemption asseited a right to the possession of some of the sir kndl 
comprised in the mortgage without tendering the mortgage money and 
somehow managed to get into possession of certain plots. ^ ^ ^ 

Beldy that section 84 of the Agra Tenancy Act, 1901, applied and tha 

Itfnr rtf ^ - possession of lanf;: c l 

bT i as If l^ewereanomocoupanoyTenant 

Ballt V. Naubat Smgh (i) followed. “ui-anoy tenant. 

t «™frao‘“ary mortgage'e^outed before the present 

Temncy Act came into force the plaintiffs were in possession of 

certain plote of sir land as Mortgagees. Th! d Zdan 

eoame the owner of a portion of the oouitv 
of redemption. Subsequently the defendant took possessiol of 
»me of the plo^ „f .f, land. The plaintiffs sued fa the T lue 
Court for ejectment of the defendant as a n,m .. 

fa^nt.Thedefendantp]eadedthat there wasnocontractorZZ 

between the parties and that he was in proprietary posse ion ! 
a co.sharer m the mahal. The Eevenue Con.f as 

section 199 (1) (a) of the Tenancy Ac, referred th; 
the Cml Com. The final decision of the Civil Court 2 to th! 

effect that these plaintiffs were entitled to exclusive possessio! 

o_f the plots_^u fructnary mortgagees, and that the defrdZ 

” ^ No. 118 oflm, 

of Azamgarh, dated the 9th of December 

0ov»d Atm, 

18th of July, 1914 
ifW 9 A, L. 3 ,'jfl, 


$ 


* 


I 





by becoming a co-sharer in the mahal had acquired a share in 

.ho equity of redemptiou. Following this decision the Assislant 

ste iTTf the 'simT” 

Status of the defendant could only be deemed to be 1 ha i nf ” 

n™.ocoupanoy tenant. The defendant appealed to thl r 
inissioner, who held that a qnostion of proprietary title w« stm 
in issue between the parties and that the appeal lay to the Distr^ 
defendant then appealed to the District Judj/e 1 
held that no such question was any longer open hetf 
parties, as it had been finally determined brthe Civ Core 
that the appeal therefore did not lie to him Agains t tht d ’ 
the defendant appealed to High Court. After some of thl TT 
otated above had been fonnd upon a remand by the dLu t 7 

Maulvi Iqbal Ahmad, for the appellant 
ihe District Judge was wrong m holdinir th«f 
not lie to him. The fiudiug of the Assistant Co lootorT f 
defendant was a non-ocoupanoy tenant of the pllt fft 
challenged m the appeal on the ground that the Sfl 
a proprietor and nobody’s tenant. So, a ones tiou o7 
title was stall a matter in issue in the appeal and 
y T(s) of the Tenancy Act the appeal thf Di“t Tf™ 

The plaintiSs came to the Eevenue Court on^h „ 

that the defendant was their tenant Upon the f f 
the defendant is not their tenant. It* “ “ 

trespasser without title tho nkfnHffa ^ ^ 

round and claim to eL him r ! 

Court cannot enteitain a suit to eject 

plaintiffs came to court with wron^ all *'^®"P“ser. The 

themselves to thank if aiter ^ ^S^tions and they have 
that the suit must L l^Lll 

suit were decreed on the ground th P^^^'tint case tho 

a trespasser, the result would be Ih t * 

never go to the Civil Court tn • < ^^mitdars need 

-Plei they would su^l 

allegation of tenancy, and when the all ““ “ 

thp.m, ^ When the allegation was found acifainof. 

t 
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atrebpa^cer. Tile jmisd.otion of the Civil Court would thereby 
^ to?" f ““lively oubted. It is sigmhoant that the court fee payable 
y. f 58 of the Teoaney Act is differen t from 

that for a in the Cml Court tor ejectment of a trespasser. 

In the case of y. mu (I) ti,e suit was instituted in 

a court which could properly pass a decree for eieolment on the 
acts aa found. The diflieulty ui the present case is that the 
Keveuue Court was not the proper court to eject a mere trespasser ■ 
the suit should have been hi, .ught in the Civil Comt ’ 

196 and m of the Tsuamy Act apply only t" eat i‘n- 
appeal would ,n any event he to the Disti.ct Judoe, alfhourrh 1 

am was instituted lu the wrong court. They .«e not f 

b-ic, tor au ap,*al from a suit unde- section 68 of the^ T 
Act oidioarily he .o the CommiSbionor ; It 
Nandnmi l)as(2), ^ v. 

Mi. 8. M. Ftimf Hasan, for the respondents:-- 
On the facts ieuud it is dear that the de.fendant has no • a 
to remain in pobsession of tho plots in dispute. Lart ? 
techmcahties, that is the real question betLen tt “ 
namely, whether the defendant should be ejected and t'Lfr*’'’’ 
be determined 1 y the Court now. The dotend n’t t ^ 
passer, and the Cvil Court has an iol erent jurisdiotioT"’'t ‘'T 

Stan hug teohnioaUties and formal defects if a, t ' 

instituted, to pxss a decree for ejectment in ao=or,fan“e v' Tu 
rig ts of the parties. Sections 151 and 163 of the Code'of 
iOtedure are intended to me.t the roquiiements of a 
the piesent. and give very wide powers If 
decreed the defendant's ejeement, he ooul i ’h-ve lo" 
eaying that he had been taken by surprise or h ''°’ 

“"yvay S'oi-, in tie civil suit betwee^he parae7'Tt “ 

instituted in accoidance with section 199 (1) («, of H “t 
Act, tie defendant had an ample opportuniti of ■ 
pleas which he could possi ,iy have rafarf by wa^y of TP® “ r 

pumtiffs had originally sued for ejectment ^70 CMn' 

Technically, also, there is nothing , gainst the pa^, 'f f 

ejectment m the pretent snit as brought. Ithasbe«LlJZ 
of section 34 of the Temnfvtr a i. “ ^ 

8r« AU, *88. ,2, tie 

V , " (1914) 12 &. L, 3-., 902, 

^ ^ -ri ^ ^ ^ 
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conclusion feliafe a trespasser who is in cultivatoiy occupation of 
land without ^he consent of the zamindar can be ejected by the 
Berenue Court as a non-occupancy tenant j BaUi v. Naubat 
Singh (1). 

Maulvi Iqbal Ahmad, in reply 

Sections 151 and 153 of the Code of Civil Piocedure do not 
apply to suits instituted m the Revenue Courts; vide section 
193 of the Tenancy Act. Tne case relied on by the respondents 
was not correctly decided. Section 34 finds a place in Chapter 
lY of the Tenancy Act, which chapter deals only with “ deter- 
mination, eic ” of rent; there is no corresponding provision in 
chapter V, which is the chapter dealing with ejectment by the 
Revenue Courts. That shows that the Legislature intended that, 
though a trespasser could be sued in the Revenue Court for rent 
he could not be ejected by that court. Sections 57 and 68 of the 
Tenancy Act are exhaustive of the grounds on which a person can 
be ejected by the Revenue Court, and a trespasser does not come 
within those sections. The latter portion of section 34 emphasizes 
that a trespasser does not become a tenant until he pays rent. 
The Full Bench case of IFandan Singh v. Oanga Prasad (2) 
considered the provisions of section 34 and doubted whether the 
Revenue Court could eject unless the relationship of landlord 
and tenant existed between the parties. 

Riggott, J. : — These are four connected appeals which have 
com 5 before us under the following circumstances 

The plaintiffs instituted, in the court of the Assistant Col- 
lector, Azamgarh, four suits, for the ejectment of the defendant 
from certain specified plots of land, in each ease with the allega- 
tion that they themselves v ere mortgagees in possession of the 
proprietary rights over the said plots, and the defendant was 
a non-occupancy tenant of the same. The defendant replied 
that there was no" contract of tenancy between himself and 
the plaintiffs ; that his possession was proprietary in its nature 
and that he was in possession as of right, because he was a 
co-sharer in the proprietary rights of the particular sub-division 
of a maJml to which the land in suit appertained, On this the 
learned Assistant Collector took action under section 199 of 

1901| r§,quiring t]|ie defendant to file a suit in the 

^ (1) im2) 9' A te 3-., m: (2 (1918) t L R., 315 AIL. 512. 


Jaqardeo 

SlNOH 

V. 

An Hammav. 


Singh 

V. 

Ali 


cletermmed ti,„ question in lavour of the present a 2 \, . 

«as, of oonrse, the plaintiff in the CMl Court nf ’ , 

however, this decision was reversed. The cnm ' 

case has boon ^r, largely as to the at^Z “f f 

app. ate court s decision in this litigation. The decision °f 
considered, amounts to this, that the plaint, ff fau-Ij 

defendants in the Civil Court) held n ^ ^ respondents (the 
-pent of the ploi: of iZ ^ 

exclusive possession of the same as such mlT “‘'"'a' 

present defendant had acquired a share in th 

‘hat is to say, in the equity of LemZr n 

gage held by the opposite party. The ’ ™ ‘'l® ”°“- 

Assistant Collector, who was bound to disposroTT 

emt then pending before him in aooordannf -.u l ‘ ®J“‘“ent 

of the Civil Court He passed a t ef olTf ‘ ^ 
m view of the decision 01 the Civil Court the d 

only be regarded as m possession of the had in f “"‘<1 

tenant, thatistosay.anon-ooonn . m suit a, a sub- 

heing Hr lanil) from the pkintittZZ™!*^*'® “ question 
to be ejected accordingly*^ The defenL^t "firl 

the Commissioner’s couft, who refutrt ! “ 

thataquestionofpropri;tar;,irwl:„r-‘"“ 

the patties. The defendant then went b 1 
iu appeal, who dismissed the appeal holdtJth 1 

proprietary title, originally in iL,«’ h , i^ ^ of 

pletelydisposedofZhesZaZ^^^^^^^^^ — 

no question left for detormiaatL m th, 
uot excUisively oognisable by tho Kevenue P ! """ 

this decision &„ second appeals hav7 b 
case.origxnally came up forTearLg Z I T ‘ 

us thcyaronow.andaLrder wZaid f 

Judge to entertain the defendant? ^ Erecting the Distiiot 
oertain issues of fact. ^ “W""* “d to determine 

4j We have now before as the finding • , 

P ed on admitoioM made by the parties nl 
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holding since 1902, was a nlorfcgage of the specific plots of nr j^q^^jjdeo 
land which are now in suit. The mortgage itself had been con- Singh 
tracted prior to the passing of the present Tenancy Act; so no AuhImmad 


mortgage, the plaintiffs, as t ransfere js of the mortgagee rights, 
were entitled from 1902 and onwards to actual possession and 
enjoyment in respect of the land in suit. 

The defendant, having acquired a part of the equity of 


airlands, without tondenng the mortgage money. In prosecu- 
tion of this claim he somehow succeeded in obtaining possession 
of the plots of land now in suit. The question specifically raised 
by these appeals is whether the learned District Judge was 
right or wrong in holding that no appeal lay to ins court. 1 
should be prepared to hold that that decision was correct, but 
the matter has now gone somewhat further. After the order 
of remand and the ascertainment of the facts, the real question 
before us is whether the Assistant Colleotoi* was right in order- 


by a learned Judge of this Court in Balli v Nauhat Hingh (1), 
the Assistant Collector was clearly right. It has been suggested, 
on the other side, that this decision was doubted in a Full Bench 
decision of this Court, in the later case of N'andan Singh v. 
Ganga Fmaad (2) (See specially the remarks at page 616), As 
a matter of fact the decision reported in 9 A. L. J., page *171, 
was not specifically considered or in terms overruled, though it is 
open for the appellant to contend that the remarks of the learned 
Chief Justice, when delivering the judgement of the Full Bench 
suggest that he was not prepared to accept the correctness of 
that ruling. We find, however, that the principle laid down in 


i®iii 


■ 


J.U 1 JI.UWOUI ciiuuc uiioiu uBOioion was pro* 

Bounced. Eeference may be made to the notes by Mr. M. L. 
Agarwala in his valuable commeatary on the N.*W. P. Tenancy 
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rdtiXh TTf. ‘“d fo^ ouhivaUHg purposes, 

tons fullest extent. In this state of authorUtes I 

should be prepared personally to stand by the reported decisions 
irectly bearing on the question befoie us. Moreover, I think 

merits, ,t is not incumbent on us to go out of our way to insist 
upon any legal technicalities for the sake of enabhng the def"! 

Ohampa Kuar v, Jpah Mmn (1) is h^r ihc q ^ 

of the present Board of Revenue- Vrd s ^ 

thanof n and it is quite clear that if 

the defendant had got what he asked for. namely, a re oousidera' 
tion of the Assistant Collector’s ordei bv tha^bi„l,a p “ 

c„.. a, ^ it.,-'- 

deoidedTnfllur aLelTntZMZTl ‘'"T '’“™ 

at 'y the Assi cleTo:. “-ed 

of ’'holly unlawful, and the order 

of ejectment a proper order on the merits. ThereTre bus 

*^“w^^shT°“t these appeal,. 

V. Annte ’( 2 ) anroLirta? t Z7l A T(T/T 

correct expression of the law T \ ^ 

iPimdan v. Gan^a Prasad fl ihe Fn 1 r‘ “ 

to dissent from tf.ecase of Ba// [r , ^ 

a.foo.ap,g. 515 i„ 8 S AIJ i.i,., f ^ 

Appa.j*eiit}y the Chief Tn<«+T +k UTthor considora ion. 

•» ». k.d - uth.« ' a, - 

in the section are not >• ™n . andlord. The words 

that the words porL„ „ P®"”®ion.” I am satisfied 

the landlord" mom ’ '’''°'‘'*^‘"h'^““‘^'"'thoutthe consent of 

express consent or ivithoni .^'r,r “'''’ “““Potion without 

tt) (1916) SSMi.„ Cases "* 

■ ' <»)(1919MtE,56Ay:S 
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Two reasons seemed to me very strong to show this. If section 

34 can be walked only against a person who having entered as — 

a trespasser continues in possession “ wi hout peimiesion ” of 

the hndlord, it is difficult to see how the landioid is to get lent AlihImhab. 

from a person who rcm-iias in possession with his permission. 

Secondly, ^uen a person is said by the section not to be deemed to 
hold the land within the meaning of section 11 of the Agra 
Tenancy Aco until he begins to piy rent. Section 11 deals only 
with tenants, and, I cannot see how suffi a person could be deemed 
to be a tenant withi i se tion 11 so as to make it necessary for 

the Legislature to exclude him from the operation of section 11 

unless he was occupying with the permission of the landlord 
I think this consideration lends additional weight to the view of 
Sir George Knox and of the Senior Member of the Board and 
I aoree with my learned brother that the defendant is liable to 
be ejected by the Ke venue Couits. 

By the Court We dismiss this appeal with costs. 

Appeal dismissed. 


KBVISIONAL OBIMINAL. 

Be foie Ml. Juskoe Ptggok and Mi. J'uskee WalbJi. 

^ EMPEROR u. RAM DAS * 

Ontn„ml F Code. ..“m Sm-Froced^ e-Junedutum-MMalo 

aa^nglohmeimMoubynaMt. of the tmmfo, of coeo mitna 
hefo e him to another eoait- Evidence not necet.sarxly to be re heard 

Section S 50 of .he OunaaHP:ooeduroOode applies as much fco cises m 
which a Magistrate oeases *0 «xeroiaa pmsdiotion so far as the particular case 

^^othet oouri as to cases la 
which the Magistrate ceases to exercise junsdictioa by reason of his own death 
01 transfer to another post. 

MoheshOhandraSahav. Empeior (i), Kudrutulla v Emmoi (21 and 
Pdlamandy Qoundany A/iwfje/oi (3) followed. 

The facts of this case \tere as follows 

Indian Penal Code, and tued by an Honorary Magistrate ererei- 
_ ^ng eecond class poweis After the w hole of the proseontion 

* Criminal Boferonde No 977 of iSlTi 
(1) II908) SS Oalc, 46T. (2) (I9i2) I.i, J?., 89 Oalo , 78L 

(8) (19P8) I. 3j. B-i 52 Mhd., 218, 
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CTidenoe and a portion of the defanoe evidence had been recorded 
Earn Dae applied to the Dietricl Magistrate to have the cal’ 

hniould nltlTf °tr “ undertaking that 

hould not ask for the ro-hearing of the entire evidence 

n^o hut would be satisfied if the court to which the case ZZ be 

tansferred proceeded to hear the rest of the defencTe“ fen™ 

Den w • ^“S'tlrate transferred the ease to the court of „ 
Deputy Magistrate of the First Class and directed him to Z ^ 
with the tiial from the stage to which it had ZZl 
of the Honorary Magistrate. Earn Das abidedrhfa undl! T 

for tted^r'^ after taking the remaining evideZe 

plnTctf 823. IndLn 

■nont. ne SeLlZ 7 d 7 Z ““ ‘“P"“n. 

xiie Sessions Judge before whom th^ . 

revision, referred the ease to the Hitrh Court d ■ “ 

Criminal Procedure Code with ^ ^ 

conviction he .uashLllnegi: “ ‘l^o 

ira«t F»r4for\herpplioanrf7 

or Ma^strltfrnTuvtlnTy^^^^^ 

Eurept m so far as this principle is modified byTtatute 
or magistrate has no iurisdietinn f ^ a judge 

which only has been recorded by hi.7elT°“d”'^®“r'‘ 

another officer. And, ercept where the L '“'“‘i 

waiver, no consent or undertaking given by'theT^’'"^? canotions 

of an illegal procedure can oonfef ili ^ n 

lost by reason of his consent- JT’’ n-™’ '‘‘Si’*'® “^e not 

Pandurang (l). The Deni’, Sahharam 

Kumar Ghoeeiil tL onlfmori^r'™^™"'’ ''' 

mentioned above is to be foufd Z l ® ^"“‘P'^ 

Criminal Procedure and fh • of 

that section. That section appllT^Ttrc^' T 

« do j^not apply rterr! "^"T’ 

“ oaeo IS transferred from one 

r..a.»6Bom„50. m(™,l2 0,w.K,l40 







court to another. If the case itself remains where it was, but the 
individual Magistrate is succeoded by another incumbent of the 
same post, seetion S50 applies. But if the Magistrates remain, 
where they were, and the case itself is removed from one court to 
anodier, the section doeb not apply. This construction of the 
section was accepted m the following cases ; Queen- Emyreea 
Madhe 1', Queen- Emioress v. Angnu (2 , Queen- Emprees v. 
Bashir Khan (3) and The Deputy Legal Reme'inhranter etc., v. 
Upendra Kumar Ghose (4). A different view was taken in the 
recent case of King- Emperor v. Nanhua (5'. That case, 
however, as well as one of the cases which it followed, namely 
Palaniandy Goundan v. Eiaperor (Q\ were distinguishable on 
the ground that there the proceedings in respect of which the 
question arose were only preliminary inquiries and not regular 
tiials. The decisions in those cases not only recognized, but were 
influenced by, that distinction. In the case of an “ inquiry ” no 
consideration of possible prejudice to the accused can arise,, and 
the matter stands on an entirely different footing from that of a 
trial. The Gases q( MoheshGhandra Saha v Emperor (7) and 
Kudrutulla v. Emperor (8) are at variance with the former case, 
already cited, in 12 C. W. N., 140, In the second of these cases, 
the cross-examination of the witnesses for the prosecution, as well 
as the whole of the evidence for the defence, were heard by the 
Magistrate who convicted the accused ; so, there could be no 
prejudice. In the present case the question of prejudice may 
fairly be said to arise. The order of transfer requii’ed the Magis- 
trate to whose court the case was transferred to hear the 
remaining witnesses for the defence, without giving him any 
option to re-hear the witnesses who had been heard by the other 
Magistrate. I here was no room left for the accused to exercise 
his privilege if be wanted to , and the discretion of the Magis- 
trate was absolutely fettered. There was only the ‘ anticipatory ’ 
consent which had been given by the accused before his right of 
option had even accrued. A plea was also taken as to the severity 
of the sentence. 

it! ‘ ^ ^ 30 All., 31S. 

(2) Weekly mm. 1889. p., ISO. (O) (1908) I L. R., S2 Mad., 218. 

(4) (1806) 12 O.W.H.. 140. (8) ( 1912 ) 1. L. R., 89 Oalo., 781 
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called upon, 

PiGGoiT, J. — The case before us is a reference by the learned 
Sessions Judge of Ghazipur, recommending that the conviction of 
one Earn Das on a chaige under section 823 of the Indian Penal 
Code and the sentence of ligorous imprisonment for one month 
passed on him be set aside, on the ground that the trial in the 
Magistrate’s court was vitiated by illegality. It appears that the 
complaint fled ag inst Ram Das was relened fgr trial to the court 
of an Honorary Magistrate, exercising the powers of a Magistrate 
of the second class. Tins court recorded the whole of the 
evidence for the piosecution and a poition ot the evidence for the 

defeMO. Whea it had reached tWo stage, Bam Das applied to 

t e District Magistrate to have the case transferred to some other 
court. He gave an undertaking that, in the event of such 
transfer, he vould not ask the court to which the transfer was 
made to re-hear the entire evidence de novo, but would be 
satisfied If that court proceeded to call and examine the remainder 
ot the deftu-e witnesses and pronounce judgement on the 
iTOtenals then before it. The case was then transferred by the 
District Magistrate to the court of a stipendiary Magistrate of the 
first cto Ram Das made no attempt to evade the undertaking 
Wkch he had given to the District Magistrate ; that is to say, he 
d^id not demand that the witnesses, or any of them, who had been 
already examined by the original trial court shou’dbe re-summon- 
ed andro-heard. The first class Magistrate accordingly heard 

’beLfTr D ’'«'=esses named on 

section 3.3 of the Indian Penal Code and sentenced him to 
™ impi^onment for one month. The le.rned Sessions 

tbs.ttbe Tr ground 

tit LnTvT™ t-‘r Code 

dt^not apply to cases which are transferred from one court tn 

another, and that the first class Macn*qtr«+ - • 

fnr fvi.,! K / Magistrate on receiving this case 

for tiial was bound to commpnf'A i i 

all flm nrol 1 ^ by theexamina- 

_ P oution witnesses. There is authority for this 
W one single case of this Court, 
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^ liad hieu prejudiced hv t]f t ^ aecused 

«5U piyjuaicea by the cour^se adopted 4.1 

had been some complaint on his part ao-^inc;'- ^ 

fche evidence had been recorded h! il ^ w which 

donot Whowfar;“^^^^ We 

by this consideration in passing 

learned Sessions Judge has r^rpyrnri + ne did. The 

Pniipf n Tf ° ^ Sirred to another decision of thiq 

Court, Queen-MmpressY, Bashir Khan (2). He is euiitlL I 

rely upon the opinion, expressed by the leartd T„d , 4^ ““ 

eed of this ease, by .ay o( oHter 

for decision was different. On the facts of . , P”"* 

assuming that the provisions of section 350 Crimkll “r’ 

Oode, did apply those provisions had bee'n contiavenoStT ' 
order quashing the proceeding, was obviously light on tht cr! 3 
aloue. In a recent case, Emperor v NanZ„ f 41 v ® 
committed himself to a contrary viox^ q ^ 
deciding that case on the fact that tha vras laid in 

from one court to another were only -I l-ransferrod 

accused person would require to be 

the case of the transfer of a trial than in fh ^ “°“S»'ered in 

preliminary to commitment. It the same 

that either the provisions of section 3jo" Criminal 'p’*"'* 

Code, do not apply at all to cases of fcranlr oHh 

trials just as much as to preliminn™ ; ■ *° 

based on oertam recent pionounceineDte of tr^'l '’“‘’Wn is 

High Courts. It is snfsLnt to lefer to the c s “•‘dras 

^ctha Y. Emperor ( 4 ) Kudrvfufi ej ^ C'/mitdra 

a case of an inquiry preliminarv t «’s° 

(1) Weakly Hots., wro.p. 1 „ ^ “ “>« «»®e, 

(») (1892) I L, B, M in 846 [ J T> “ Ool”- «f. 

(^)(1«4)I , B„8oa)i,-a“- feVSix" o,.:.,, yst.- 

W (190S)l.L.K.,82M-a.,3W. 
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as wen as in the two Calcutta cases, the principle was most 
~ clearly affirmed that section 350 of the Criminal Procedure Code 
applied as much to cases in which a Magistrate ceases to exercise 
jurisdiction so far as the particular case in question is concerned, 
by reason of its transfer to another court, as to cases in which the 
Magistrate ceases to exercise jurisdiction by reason of his own 
death or transfer to another post. It has been shown to us that 
the two Calcutta oasea are not entirely consistent with certain 
prior deoiBiona of that Court, but they do represent the latest 
views of that Court on the question for determination before us 
On the wording of the section itself it seems impossible to deny 
that the words used are wide enough to cover eases of transfer, as 
well as those cases in which the court remains the same but the 
person of the presiding officer is changed. As the learned Judges 
of the Madras High Court have pointed out, the words " ceases to 
eneroise jurisdiction must be given their appropriate 

meaning; and certainly a Magistrate who takes cognizance of a 
case on the passing of an order of transfer by a competent court 

has jurisdiction - " that is to say, in the said case by 

reason of the order of transfer. ' ^ 

On the ground of public conyenienoe there seems to be no e-ood 

reason why the words of the section should not receive a liberal 

th Jcontrsl,° T/1 fT T of 

High Courts of Calcutta and Madras, and we are prepared to hold 
that the provisions of section 350, Criminal Procedure Code do 
apply under the circumstances to the case now before us, 

'’iT 'fo onglit to interfere on the 

ground that Earn Das was prejudiced in bis defence by the form of 

teamed Distact Magistrate would, have been better advised if he 
had contented Mmself with calling attention to the fa™ It hi 

wlidd he 

w*^rd. He went a little further than this, and by his order 

wect the first cl^^sg Magistrate to whose 


4 
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Gourlj he transferred the case to proceed with the trial from the I9i8 
stage which it had reached in the court of the Honorary Magis- " ' Empogrob 
trate. If the applicant Bam Das had come before the first class bam^'das 
M agistrate and had repudiated the undertaking which he had 
given to the District Magistrate, had offered some explanation of 
his conduct in doing so, and had definitely claimed the right 
conferred by proviso (a) of clause (1) of section 350 of the 
Criminal Procedure Code, it may well be that other considerations 
would arise. Certainly, the Magistrate who decided this case 
could not be bound in his judicial capacity by any direction in the 
order of transfer. It would have been his duty to consider the 
application and give such effect to it as he thought just and lawful. 

The fact remains, however, that Ram Das did not demand that 
any of the witnesses should be re-summoned and re-heard. 

Proviso (a) to clause (1) of section 350 of the Criminal Procedure 
Code has no application to the facts before us and cannot be 
relied on in support of the application. 

Something has been said as regards the severity of the sentence. 

This point was not taken in the application to the Sessions Judge 
and we are not prepared to interfere on this ground, as the judge- 
ment convicting Ram Das seems‘to be a just and a proper one. 

We decline to accept the reference and order the record to be 
returned, the conviction and sentence to stand If Ram Das has 
been released pending this reference he must surrender to his 
hail and undergo the unexpired portion of his sentence. 

Walsh, J.— I entirely agree. Apart from authority, I think 
the section is clear and too strong for the argument of the 
applicant in this case. Criticism has been mdde upon the 
construction of the section, hut it seems to me a simple and 
compendious statement to cover all cases thus— “ Whenever any 
Magistrate ceases to exercise jurisdiction in a case and he is 
succeeded by another Magistrate having such jurisdiction, ” (that 
may occur by death, promotion, retirement or transfer by a 
superior authority) “ the Magistrate so succeeding may act on 
the materials already before him." 

Lest it should be supposed that the accused is caught by a 
strict application of the technical provisions of the Statute, I want 
to draw attention to one or two matt®r&, to which my brother 
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Ram Das 


has noil referred. The appellant! asks for reduction of sentence, 
on the ground that it was too severe. He called a number of 
witnesses to allege that he was not there at all and on the other 
hand, he brought a cross charge against a prosecution witness for 
assaulting him at the place in question. Under these circums- 
tances, having a reasonable apprehension that he was going. to be 
convicted, he applied for transfer. In my judgement the accused , 
Ram Das, got a very favourable order out of the District 
Magistrate, and he is the one person who has no right to complain. 
I -should want to heirr considerable argument before deciding that 
under such circumstances in acting upon the evidence already 
recorded the Magistrate committed any irregularity which could 
not be cured by section 537 in the absence of circumstances 
showing a failure of justice. I entirely agree with my learned 
brother in the order that this reference must be rejected. 

Reference rejected. 

APPELLATE CIVIL. 
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January, 16, 


Before Mr, Jaslioe FiggoU and Mr- J'ustice Walsh, 

KAl.LU (Plaistifp) v. SITAL (Dfendakt)* 

Aot {Local) No. Ilof 1901 {Agra Tenancy' Act), section IQ— ■Occupancy tenancy 
aegaired ly a memler of joint Hindu family— Frofts thrown into common 
stock— Member of joint family other than the. tenant allowed to cultivate. 

A special Statute like tlie Agia Tcuancy Act can and dees modify the opera- 
tion of the ordinaiy Hindu Law in certain matters. 

Where a zamindar .admitted as an ocenpimey tenant a person who was a 
member of a pint Hindu family it was held that such tenant did not, by 
throwing the profils derived from this laud into the common stock of the joint 
family, ciuso the tonincy to bmome pirn of the joint family property nor did 
he, by allowing another member d the joint family to cultiv.-iiG .specific plots 
forming parts of the holding, effect anything more than the creation of a 
suh.tenancy in favour of such member. - ^ ^ 

This was a suit for a d clnration of right to joint possession 
of certain o.ccupancy holdiugs. 

The facts of the case are shortly as follows t—The plaintiff'.s 
father, Ganga, and the defendant's father, Maiola, were first 
cousins. The holding in euit was acquired by Matola in his own 

f*t3coqnd Appeal No. 417 of i9lG, from a decree of Austin Kendall, District 
Judge of Oavvapose, dabo3 the XOth of Djoraber, 19l5. reversing !a decree of 
Mnnsif of Fatshpur, datjd the 21st of August, I3i5, 
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name under a lease from the z,amiiidar i 
name of Matola, and on his death the nai 
been recorded in the revenue papers as i 
the holding, Ihe plaintiti’s name was i'C( 
respect of half of the holding on a rent wi 
that payable to the z.imindar. The defem 
the Eevenue Court for ejectment as asuh-t 
pleading that he was not a sub-tenaht, but 
in his own rii 

Civil Court under section 199 of the Tenancy Act, 

thereupon brought the present suit for 
joint with the defendanb in cultivation of 
dispute. His case was that the occupancy' 
ancestral property of the parties. I’, 
joint possession, but some years back there bad been 
of it and the holding h ad been e 
parties, and they were 




Smr,. 


nch was precisely half of 
mnt sued the plaintiff in 
cnant On the plain tifi’s 

was an occupancy tenant 

:ght, the Revenue Court referred the plaintiff to the 

The plaintiff 
a declaration that he was 
■ one-iulf of the land in . 
holding was the joint 
ormcrly the family was in 
a partition 
ally divided between the 
eir half shares separately, 

'Cl the plaintiff’s allegation as to jointness, 
mpancy holding was a self-acquisition of his 
had on the latter’s death descended to his 
was in possession of half of the holding 
) court; of first instance found the facts in 
if and decreed the suit. On appeal the 
mdall) held that, as the occupancy holding 
le name of Matola alone, it was immaterial 
iola was a member of a joint Hindu family 
. and his father. He further held that by 
io cultivate half of the holding on payment 
the defendant had never intended to give 
■ nor had the plaintiff been recognized as 
the zammdar. The suit was accordinglv 
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2. If the answer to No. 1 is in the aflSrmative, whether the 
occupancy tenancy in question, so acquired by him, was self-acquir- 
ed and if so, how ? 

3. Whether in any partition the tenancy in question was 
allotted wholly to the defendant as pait of his share ? 

4. Whether the plaintiff is holding^the half portion in question 
as a sub-tenant of the defendant, and if so, under what contract, 
express or implied, or under what circumstances did he become 
the sub-tenant or whether the plaintiff is holding as tenant-in-chief 
in his own right ? 

, The endings returned on these issues by the District Judge 
(Mr. Ashworth) were as follows, 

1. Yes. 

2. Yes, as the letting was to him as an individual and not as 
representing the family. 

3. No, 

4. Theplaintiflimust be deemed to be holding as a sub-tenant 
of the defendant by reason of the following facts, namely, that 
the tenancy arose by reason of a transfer by the zamindat in favour 
of Matola alone and that the plamtiff’s right of occupation is 
derived from Matola’s son and not from the zarnindar. 

In his reasons for the findings on issues 1 and 3 the learned 
D^tnct Judge observed that the holding was originally con- 
, sidered a joint one andhas subsequently been partitioned ” and he 
went on to say that “ it appears to me that Matola-although he 
took lie tenancy (so far as zamindar was concerned) fs an 
individual regaided the propeity held by him as a part of the 
property of the joint family. It was for this reason that it was 
partitioned and half of it was given to the plaintiff: certainlv if 
there We aver any partition, the land in question was alloftJ 
to the plamtiff and not to the defendant.” On issue 2, the learned 
Judge said that ” the sole question is, Was the contract of irans 
fa between the z^mdar and Matola a contract by the zaminZ 
m favour of Matola as an mdividnal on his own behalf or with 
Matola as member and representative of the joint Hindu family ? 

‘ this point except the fact that Matola 
as a tenant in his own 
topielstttative of the joint Hindu family, 

1 I f f f. 1 t 1- 
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Matola also alone is entered as tenant in the patta (i. c., acknow- 
ledgement of rent and area) given by the zamindar in 1864. 
Any way, in the absence of evidence to show that he took the 
property in a representative capacity, the plaintiff, on whom the 
burden falls of proving the fact, must fail. It may also be men- 
tioned that a zamindar would be very unlikely to deal with a 
person acting on behalf of an unstable and fluctuating a body like 
a joint Hindu family.” 

The plaintiff preferred objections to the findings. 

On the healing after remand Walsh, J„ referred the case to a 
Bench of two Judges. 

Babu P%ar% Lai Banerji, for the 'appellant, submitted that 
on the findings that Matola was a member of a joint Hindu 
femily, and the profits arising from the holding had been thrown 
mto the joint stock, the holding was the property of the joint 
Hindu family and the plaintiff should be held to be in possession 
in his own right and not as a sub-tenant of the defendant. The 
mere fact that the name of Matola alone appeared on the revenue 
papers did not show that the holding belonged to him exclusively. 
Havmg regard to the state of the family and the dealing with the 
holding It was clear that it never belonged to Matola alone, and in 
any ease he himself had treated the holding as a part of the joint 
family property The burden of proving sol f-acquisition lay upon 
the defendant, and in the absence of any evidence on the point, the 
pamtiff ought to succeed. The findings of the lower appellate 
cour weie„ inconsistent, and so far as they were against the 
appellant they were arrived at by the Judge misdirecting 
himself ana cannot be binding in this case. 

An occupancy holding is property, and like any other property* 
(e. g a mortgage) can be acquired by an individual member on 
behalf of the joint family. There is nothing in the tenancy law 
’'t ““lished rules of Hindu Law relatfnv to 

V a) 

thafreA respondent, submitted 

the holding had been acquired by Jfetola for his own benefit The 
(l}a9l6)LL.Ife, 88AU.,S2S. 
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^ patta stood in his name, and his name, and aftei his death his 
son s name, had been continuously leoordsd in the revenue papers 
They had been thioughout paying rent direct to the samindar, 
and the plain id’s name had never appeared as a oo-sharor in the 
tenancy. If the holding was a self acquisition of Matola, he was 
under the law incompetont to tiansfer it to anybody, whethei- 
members of his joint family or not Such transfer was prohibit- 
ed by law. The throwing by an individual member of his self-ac- 
quisition into the join t stock was but a mode of transfer and would 

be asillepl asanyolber. The plaintiff was never leoognized as 
a tenant-ia-chief by the samindar, who had always regarded the 
defendant as tho sole tenant The plaintiff, having acqmred his 
interest in the holdmg through the defendant, must, havinn 

TfnLc*Vt'\^d^™*'T “ snb-tenant ” in the " 

enr o be 

oease to be a sub-tenant, though he paid a rent which did not 

exceed or even was less than the head-rent. The lower appellate 
urt had found that the plaintiff was in possession of half of the 

holding Mder a private arrangement made at the time of paiti- 

» on of thejomt family; property between the parties whLebv 

the plaintiff had been allowed to have half of thn ^ 

LinM^t =*“1 ‘Ito plaintiff, and the 

plaintiff having acquired the holding from the defendant wis 

•Mahant R.m.rmnd ffir ( 2 “ ^ ^ S^ngh v. 

Plaooii, J.-Inthis case the plaintiff Kalin and thedefeudart 
Sital are related in this way that their paternal grandfathers we, 
own brothers. Sital is the recorded „7 were 

Mj.,. M. , -.a,, 

makingup one-half of the area of the holdin? a ■ ^ 

hhn .use and occupation of these plots 

recorded as payable by Sital to the samindar Sital took 

~ on the allegation 

ofBeve^itte,Hoa9ofl9m 
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that the latter was holding as hit, sub-tenant. Kaliu replied ipjg 
that he was a Joint tenant with Sital of the entire holding, — 
that they had apportioned the fields between them merely 
for^convenience of enjoyment, and that the half share of the 
rent payable by him was paid to the zamindar and not to 
Sitah On this the Revenue Court directed Kallu to establish 
his title as co-tenant of the holding by a suit in the Civil Court. 

This order purports to have been passed under section 199 of the 
Tenancy Act, (hi'o. II of 1901). The propriety of the older is not 
m question before us, and I merely mention this in order that I 
may not be regarded as committed to the view that this section was 
really applicable to the facts above set forth. Kaliu’s suit fora 
declaration of his title as joint tenant of the holding to the extent 
ef an undivided half snare was decreed by the court of first in- 
stance and dismissed by the District Judge in first appeal. On a 
second appeal filed rn this Court by Kallu certain issues of fact 
were lernitled for trial to the lower appellate court and findings 
have been received. The third issue as drafted would se^m only 
to aiisein the event of the findings on the fiist and second issues 
being other than what they were, and therefore need not be consi- 
dered. On the first two issues remitted the findings are that this 
occupancy holding was acquired by Ma^ola, father of Sital ; that 
Matola was at that time a member of a joint undivided Hindu 
family along with the descendant or descendants of his paternal 
uncle Dariyao. The lotting was to Matola alone and not to Matola 
as representing the joint family. On the fourth issue a finding 
was letumedthab the tenancy enjoyed by Kallu, was the result of a 
contract between himself and Sital, to which the zamindar was no 
party, and that it amounted in law to a sub-letting by Sital in favour 
of Kallu of the particular plots occupied by the latter. In a peti- 
tion of objections presented to this Court under order XLI, rule 
26, the plaintiff appellant has challenged the finding on the 
second issue, but, curiously enough, has not challenged the finding 
upon the fourth issue. In argument before us it has been con- 
tended that the reasoning upon which the learned District Judge 

has arrived at his finding on the second issue remitted to him is 
defective, that it proceeds upon an error of law and that it has 

been arrived at b:f mislaying the burden of proof. With regard 
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_ to the ateraot question of law sought to be raised ou this aoueal 

its To°“ J 'T- ^ in which 

consideration was not comnlioatpd Ktr nf-ii 

However the nn.i‘+7-nr, o. t i V other circumstances. 

Disf nVf T r? ^ ^ understand it, taken up by the learned 

strict Judge, seems to me substantiallv correpf- n i 

that the lotting of the land in qnestln bv l • . 

had taken place many years a^ Th "T " 

long ago as theyear IsL, whifh is o^e'of rihibTs ^*7“" " 

Matola. according to the District Judge wa aftW t 

ae a member of a joint Hindu family aLg w thfat 1 rn 
or his first cousin Ganga or both H f T o Dariyao 

from the samindar and he threw the profits“deri g T 
into the common stock of the joint I ‘ if r J 
member. The District Judge says that ^ ho was a 

of Matola could hayetho efi-Jctin lawTf cWinTthet”” 
from a tenancy in fayour of Matola to a tenant fn f 
entire joint family of which Matola was a member ThT f 

of a non-oecnpancytenant or of an occupancy tenant J noTf 
ferable except under fLa • r.- , . , ^ ‘'^uant is not trans- 

the Tenancy Act (No. II of 90D ^™if ,** it 

duct ascribed by tlDistlS^^ 

amounted to throwing his ritrhts a. o Pi’esent case 

common stock of the joint familv and iuto the 

It seems to me that the court would'^ in ofFecf b ^ 

tanier of the holding by MatoU to a body of l.soLT°‘“.“"^ “ 

membors of the joint family to which Math, nt r?' “ 

ed. A special Statute like the Local Tenincv aT 

modify the operation of the ordinary HinL 1^“ 

matters. The scheme of iaheritanno I«M i \, “ “ortain 

^*Aot.is9th« than that prescribed by'the" 

andn law, and no one denies that with^ ordinary rules of 

tion, soptiou 22 aforesaid oyerrides anf ^°T 

ordinary Hindu law of inheritanof, It etZZT 

parity of reasoning it follows ihnf ^ 

--ptcd Matola as°hl t ! “ ^ 

reason ofany action -»PelIed by 

-‘---eupnt, OurhrnniSh::-^^^^^^^ 
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to one or two reported decisions of this Court. One of those 
clearly recognizes the fact that a Hindu joint family as such may 
in its corporate capacity be the tenant of a holding. This pro- 
positioa I have no desire to depute. A temnoy of this sort 
might easily come into existence in favour of the sons of tho 
tenant who originally aoquirad oooupanoy rights. And I see 
nothing in the Tenancy Act to conflict with tho view that, if 
those sons lived together as members of a joint Hindu family, 
the family as such could be regarded as in possession of 
t e tenancy. In the present case, apart from the abstract 
question of law involved, we have to meet this difficulty. The 
ndinp returned by the learned District Judge are clear and 
explicit, and the objections taken to them are objections against 
tne train of reasoning by which the District Judge has arrived 
at those findings. That is what I mean by saying that 
the question of law involved arises in this case in a complicated 
iom. For the purpose of deciding this case it seems to me 
sufficient to say that the finding of the learned District 
^ uoge on t e se ond of the two issues remitted to him is not 
mooiBistent with his finding on any of the other issues, and is 
not shoitn to be vitiated by any error of law. There remains 
also the finding of tho District Judge on the fouith issue. I 
understand the finding to be in substance this. The joint family 
has ™w admittedly been broken up, and apparently this separa- 
tion took place between Kalla and Sital At that time Sital 
recognized that Kallu had a claim upon him in respect of the 

by reason of the fact 
that Matola had always thrown those profits into the common 
stock of the joint family. He therefore entered into an arrange- 
menUy which he gave Kallu the right to certain specific plots 
making up one-half of the area of the holding, and Undertook not 

to demand from Kallu more rent than he would himself have to 
rfj*'’ account of this one-half of the entire 

holding. ^ Tho rent to the zamindar continued to be jAid by Sital 

and receipts were made out in his name. In- the absence of any 
p earn the appellant’s petition before us, presented under order 

th r’rt “ ““ *'’‘® ^““‘hissue, I am not sure 

that the appellant IS entitled to ask Us to hold 4iha6 that finding 
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JanniTy, if, 


_ pio.eols apou aa erroi of Jaw. As.ummg that point, however 
mhisfavoiii,iti,ee,a3 tomotJut thi leisomng ol the District 
Judge H oor.ec„. '’or the sake oi aigument, tilce the eiseofan 
oidinaiy oieditoi of an o.up.noy lenaat. That c. editor “ 
pre,smg for payment and is willing to talie in satisfaction of hie 

c aim such profits as Jic may be able to make out of one half of 

he oocupancy holding. T.io tenant is forbid len by law to transfer 
h.s interests as such tenant, bat he ein sub lot, or lie can make In 
assignment of the proats from year to yeir Snppo ^hat L 
gives his orelitor the right to occupy and cultivate“fm hL ™ 

bencat cerfcam specific plots, formiag poiifc of In. fioldmo- 
agrees only to take m fh.n -.p molding, and 

will himself have to p, 7 to the^Iandr^ ” 

The transaction amonnto vir “ ““ 

the creditor. The ciedlLireTeg 

tibe zaminfiar, and his lights as against the nr- ^ against 

limited by the to™, n? / occupancy tenant are 

xiea oy the terms of the contract between them T fK, r 

therefore that the finding of the Distnot Judge on the fourth i 
remitted to him IS con or f in i ^ lourth issue 

how hefoie ns I wculd theref decisive of the appeal 

Walsh, J agree 

dismlL“wi^h eoIt’sT'''” oPPeU & 

■A-ppeal dismissed. 
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was transfer! cd by a deed, dated the 21st of July ,1913, purpoiting 
to be a peipetual lease, under the terms of which Ks 250 was 
paid as a premium and aimas two was leseivod as rent per year 
Ihe plaintitfs simd foi pre-emption, alleging that the iiansiction 
was in fact a sale. The court of iirot iiiotanee deeitlod in favour 
of the plaintiffs’ contentions. Tue lower appellate couit was of 
opinion that, even if it were tahon for gi anted that the leal object 
was to sell the land md that the lease w -I'n. exeeujod to avoid a 
pro emption suit, the point for detoiminaiiou was whether or not 
the execution of a lease could be hel 1 to be a legal device {hedah 
sharai) under the Muliammdan law to defeat the right of pie- 
emption. The court held that under the Muhammadan law such 
a device could defeat the right of pre-emption, and dismissed the 
suit without deciding any other point. 

The plaintiffs appealed. 

Mr Tdiaq Khan^ foi the appellants *.■— 

The court below is wiong in hoi Img that such a device is 
allowed undci the Muhammadan law for the puipose of defeat- 
ing a right of pie emp ion. In the following cases pre emption, 
was allowed, notwithstanding the adoption of suoh or similar 
devices; foi e'cample, wheie no salo deed was executed, or 
where the deed was ostensibly a moiigage or a perpetual lease 
reserving a nominal rent ^Janki v. G'lrjadat (1), Begam v. ^ 
Muhammad Yaquh (3), Tara Ghand v. Baldeo (8), Parma 
Pand V. Aira;pat Bam^ (4), Muhammad Umar v. Kirpal (6), 
Awwar Hasan v Umatal Karim (6), Amar Singh v, 
Sadhu Singh (7) and Lal^i Mier v. Jaggu Tiuari (8J, 

Br. S. iff. Sidaiman, (with him Maulvi Ighal AlmiaP)^ for 
the repopdents : — 

The lower appellate court has in effect found that the tran- 
saction was not a sale ! ut really a perpetual lea'^e Upon that 
finding the claim for pre-emption must fail It has been held 
that under the Muhammad in law no right of pre emption 
arises in respect ol peipetual lease,3, however small the rent 

reserve! may le; Moorooly Bam v. Baboo Huree Earn (9), Bahu 

(1) (ISBS) I L 11 , 7 All ,»4S^ 16) | 904) Panj Eeo , p, S63. 

(2) (1894) I. L E , 10 All 814 (6) il906} Punj, p 618 

(S) { 1890) Pun] E-e., p 87l. {7) (1014) 28 Indian Cases, 970. 

(4) (1899) Fan] Eeo , p 118. (8) (19 LO) I ]Q B, 83 All , 104 

(0)(l8ff)8 w.B,m 
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Mam Golam Singh v. Nursing Sahoy (1) and Dewanufulla y, 
^ Kazem Molla (2). 

Eichards, C. J., And Tudball, J. ; — This appeal arises out of a 
D suit brought for pre-emption under the Muhammadan law. 
The property transferred is a small piece of land in tlie town of 
Zamama. The transfer was made in the form of a perpetual 
lease. The amount paid down was the sum of Es. 250 and a 
nominal rent of two annas per annum was reserved The court 
of first instance decreed the suit, holding that there was a sale 
and that the plaintiff had a right. The lower appellate court 
held that pre-emption under the Muhammadan law did not apply 
to the case of leases. Accordingly, without decidiug the other 
issues, the lower appellate court reversed the decree of the court 
of first instance and dismissed the suit. We think, reading the 
judgement of the lower appellate court, that the learned District 
Judge never intended to overrule the finding of the court of first 
instance that the transaction, though carried out in the form of a 
lease, was in reality a sale We think that he intended to decide 
that a Muhammadan could make a transfer in the form of a lease 

notwithstanding that the real intention of the parties was a sale 
and so defeat pre-emption, in other words, that such devices are 
not unknown in the Muhammadan law and are legitimate In 
our opinion the court was entitled and bound on the issue bein^ 
raised to consider at the instance of the plaintiff claiming pre- 
emption, what was the real nature of the transaction It was 
entitled to consider the sum which was paid down, the smallness 
of the rent, and the value of the property ; and if, after considerin »• 
all these matters, it came to the conclusion that the transaction 
was in truth and fact a sale, it should hold that the right of pre- 
emption arose, and proceed to consider whether the plaintiff by 
due observance of the requirements of the Muhammadan law was 
-entitled to get the property. If the court came to the conclusion 
that in the truth and substance and not merely in form the tran- 
saction was a lease then the suit should be dismissed on the 
ground that the Mnh^madan law does not apply totranefere 
way of leases. It has been mof@ than once decided in this 
where a cnstom of pre-emption prevails upon sale the 

(2) (188?) 1,1,. a, 16 Ob., 184 . 
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Vendor and vendee cannot defeat the pre-emptor ,by dressing up 
the transaction in the garb of a lease. The same thing has been 
held in the Punjab, where apparently the right of pre emption is 
replated by Act. We can see no good reason why the same 
principle should nob apply to cases where the right is one under 
the Muhammadan law, It is clear that the case must go back to 
the lower appellate court. We accordingly allow the appeal ; set 
aside the decree of the lower appellate court, and remand the 
ease to that court with directions to re-admit the appeal upon 
its original number in the file and proceed to hear and determine 
the same according to law, regard being had to what we have 
stated. Costs here and heretofore will he costs in the cause. 

Appeal decreed and cause remanded. 


Muhammab 
Niaz ICnAN 
v 

Muhammad 

Idbis 

Khak. 
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Befoie Mr. Jubtioe Muhammad Rafig and Mi. Juhtioe JPtggoU. 

GOEUL (Pdaintipp) v, MOHRI BIEI (Defehbaktj* 

Chil Rroeed are Code (1908), aider XXR rule 58~^Exeaution of decreo-Act 
Wo IX of 190S {Indian Limitation Act), soUduU I, arfiole 11-,-Limita- 
tion.^Obi&ciion to attaohment dismissed -Stihsguent smt for possession-^- 
Investigation of objeohon by Cowt. 

* Article 11 (1) of the first schedule to the Indian Limitation Act, 1908, 
applies only to those orders mads under order XXI, rule 6l, which are * made 
after investigation of the clam or objection j but it does not follow that, merely 
because the claimant has not adduced evidence or has not appeared, there has 
been no investigation within the meaning of the rule. Rahim Buxv Abdul 
Eader (1), Shagun Chandv. Shibbi (2), Okandi Piasady. Wand Eishoie^Z), 
Laohmi Waiain v. Ma/kniell (4), and Eunj Behan Lai v. Eandh Prasad 
Wa^ain Stngh (5) referred to. 

The facts of the case ^^are, fully set forth in the judgement. 
Briefly stated, for the purpose of this report, they were as 
follows:— In execution of, a simple money decree in favour of 
Basant Lai against Jageshar, ‘a certain fixed-rate holding was 
attached as being the property of Jageshar. Thereupon an objec- 
tion under section 278 of the Code of Civil Procedure of 1882 was 

* Second Appeal No 5i of 1916, from a decree of B. Bennet, Subordimte 
Judge of Mitzapur, dated the 5th of August, 19i5, confirming a decree of 
Shibenara Nath Banerji, Munsif of Mirzapur, dated the S9th of March, 1916. 

(1) (1904) I. L. R,, 82 Oalc.,*537. (3) (J[9l8) 20 Indian Oases, 36^. 

(2) 1(1911) 8 A. 626. (4) (1897) I. L. B., 19 AIL, 258, 

(S) (190 )6Ari.?‘*862. 
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_ filed by Qokul, ,„mor, through his next friend, his mother claiming 
that a portron of the holding belonged to him and not to JageXf 
t ‘ torefoie, not liable to be attached and sold in execution 
. le deo.-ee. On the loth of June, 1901, the date fixed for hearing 
t fam objevon, an application iras made by the objectors pleader 
i rajiug ior an adjournment on the ground that information of the 
c^ite of hearing had reached the minor’s guardian toHate to f e 

witnesses. This application was reieeted 
and the objection was dismissed by the following order • T 
i» an objection under section 278, Civil ..Procedure Code 

ooireetness of it rs disputed by the decree holder The riv t 
produced no evidence to make out the truth of l" ' i ■ **** 

disallowed with costs,- The attaoherp^plt; ^ 

put up fco auction sale and purchased In? fhn ^ ' t^6^*eafter 

obtained actual po,ssession on the 23rd of m\uar7l9(H'*“oun“ 
20th of Juno, 19M, Gekul mstituted a suit again, 't p! . r ^ 
widow for possession of his share of the holdimr. Ho slatcTl I T 
h-1 attained majority in June, 1912. The "defend " 
alia, that the suil: i- i ^ 

after the dismissal of the objection uTiZelti'mTrs 
y bmitation under article 11 of the Limitation Act ''tMs^T'^ 
was upheld and the suit dismissed by both tt , “ 

The plaintiff filed a second ann„., .,Jrr f t 
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Smgh V. Toril Mahton (1), Kunj Behari Lal y. Kandh Praaad 
Narain Singh (2), Samla Suhba Ran v. Kanisala Timmayya 
(3), Sujan Ram Y. Bam Rattan {4s), In these cases the order 
disallowing the claim was passed in default of appearance, and it 
^vas held that, as there had been no investigation whabey<er on the 
merits, the order was not conclusive, and article 11 of the Limitati 
Act was not applicable to the suit subsequently instituted by the 
claimant. In the present case, too, there was no inquiry into the 
merits. Although on the date fixed the pleader for the objector put 
in an application for adjournment on the ground that witnesses 
could not be summoned, still that fact alone would nob make the 
dismissal other than a dismissal for default of appearance. L«ilta 
JPmmd V. Nand Kiahore (5). 

There are some cases of the Allahabad High Court which may 
be cited against me, but they are distinguishable. The case of 
Lachmi Narain v. Martindell (b) was decided under the 
former Rent Act XII of 1881 and not under the Code of Civil 
Procedure. Having regard to the fact that the scheme and object 
of that Act are diSerent from those of the Code of Civil Procedure, 
that case has no bearing here. In the case of Shagun Ohand v, 
Shibbi (7) -the claimant’s pleader stated, on the date fixed, that 
his client did not wish to adduce any evidence. That was practi- 
cally an admission that he could not subtantiate his claim, and 
the order of dismissal under those circumstances was virtually a 
judgement that the claim was without merits; in a sense there 
was the best investigation possible under the circumstances. The 
matter is very different in the present case, in which the claimant 
. was anxious to adduce evidence, and what he prayed for was an 
opportunity to produce that evidence. The refusal of the prayer 
for adjournment shut out the claimant from sustantiating his claim 
on the merits so that there was no investigation of those merits, 

A similar case was that of Ghandi Prasad v. Na^^d Kishore 
(8), in which the claimant had summoned his witnesses but 
deliberately abstained from producing them. In the case of 
Rahim Buxy, Abdul Kader f9_) a list of witnesses desired to be, , ' 

(1) (1895) 1 0. W, N., 24. (5) (1899) I. L. B., 22 AU.. 66. 

(2) (190 ( ) 6 0. L, J., 362. (6) (1897) I. L. B , 19 All,, HoS. 

(3) (1907) I. L. E,, 31 Mad., 5. (7) (1911) 8 A. L. J., 626, 

(4) (l904)Puiij.Beo., p, 318. (8) (1913) 20 Indian Qasas, 860. ? 

(9) (1904) T. L. B„ 32 Calc., 537. r 
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summoned had been put in, bufc the necessary process fees were 
not paid. By his own conduct the claimant had put it beyond his 
power to prove his case. The circumstances of the present Ciise 
are quite different. The correctness of the deciK-.ion in the last 
mentioned case w^as doubted in iSarat Ghandra Basu v. Turini 
Prasad Pal Ghoivdhry (1), which is entirely in my favour. 

[The argument then proceeded to deal with another point] 
Dr. Surmdra Nath Sen, for the respondent, was not called upon. 

J\IuUx\MMAD Rafiq and PIGGOTT, J J :-~The facts which have 
given rise to this appeal are as foLows : — 

There were three brothers, Kauleshar, Chandu and Jageshar. 
who ovfned a fixed-rate holding of seven bighas and five biswas. 
Accoiding to the plaint the three brothers separated and the 
holding was privately divided amongst them. On the 9th 
of January, 1900, the name of Jageshar was entered in respect 
' of two bighas and five biswas, and the rest, five bighas, stood 
in the name two of brothers, Kauleshar and Chandu. Kaule- 
shar died leaving him surviving his son, Gokul. Chandu died 
leaving him surviving a widow only and no issue. One 
Basauti Lai obtained a simple money decree against Jageshar, 
one of the brothers mentioned above, and against Govind, 
a third party. In execution of his decree Basant Lai attached the 
whole of the holding, namely, the fixed-rate holding of seven 
bighas and five biswas. At the time of the attachment the two 
widows of Kauleshar and Chandu were alive, as also the son of 

Kauleshar called Gokul, who was a minor at the time. Oa the 
27ih of March, 1901, Gokul filed an objection through hi.s mother as 
guardian, objecting to the attachment, presumably on the ground 
that his father and uncle, Chandu, were separate from Jegeshar 
and their (property was not liable to sale and attachineiic in tho 
decree of Basant. On the 5th of June, 1901, the date fixed for 
hearing the objections, an application was presented to the courts 
on behalf of the guardian of the minor praying fur an adjourn- 
ment, ou the ground, that the information of tho date of hairing 
had reached the guardian too late to take steps for production o'f 
, evidence. The learned Subordinate Judge rejected the applica- 
tion for acljournment and proceeded to dispose of the objections. 

I he order, made on the objections, is as follows » This is an 
1 1) (1907) I. L. R, S4.0alo., 491, 
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objection under section 278 of the Civil Procedure Code. The 
correctness of it is disputed by the defendants. The objector Jias ' 
produced no evidence to make out the truth of his claim and it is 
disnaissed wit,l\ costs.” Alter the rejection of the obje,;tion the 
entire hol(.ling of seven bighas and five biswas was put up to 
auction and purchased by Basant Lai, the decree-holder. On the 
2lst of June, 1902, the amin, who was deputed to deliver posses- 
sion to the purchaser, reported that the widows of Kaiileshar and 
Chandu had obstructed him in his duties. The purchaser having 
taken no steps, his appUcation for delivery of possession was 
rejected on the 5th of July, 1902. On the 19th of July, 1903, he 
again applied for delivery of possession and succeeded in getting 
it on the 23rd of February, lOOL On the 20bh of June, 1914, 
Gokul, the plaintiff appellant, instituted the suit out of which this 
appeal has arisen, for possession of five bighas of the fixed-rate 
holding on the allegation that said the land was not lia.bie to 
attachment and sale in execution of the decree of Basant Lai 
against Jageshar, Gokul further stated in his plaint that his 
father Kaulcshar and his two uncles, Jageshar and Chandu, bad 
separated long prior to the decree of Basant and had divided the 
holding equally amongst themselves. After the separation each 
brother was in possession of his own share, Basant Lai, the 
decree-holder, could only sell the share of Jageshar. At the time 
of the execution of the decree of Basant Lai he, the plaintiff, was 
a mi.aor and was entitled to object as regards the share of the 
holding that belonged to his father only. Chanda’s widow, 
Musammat Katwari, was alive at the time of the attachment and 
the sale of the holding. She died some years after. On her death 
the share of Obandu came to the plaintiff as the reversionery heir. 
He attained majority in June, 1912, heu;e the suit was brought 
for recovery of the possession of that portion of the holding which 
belonged to his father and his uncle, Chandu. The claim was 
resisted on various pleas'. It was urged on behalf of the defendant 
that the three brothers were j lint and had never separated and' 
that the decree against Jageshar had been passed in the papaeity 
of the /cafio. of the family. It was therefore binding on ail the 
three brothers and their legal representatives. .The plea of limita- 
tion was urged in respect of the entire claim on the basis of the 
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plaintiff's objections, dated the 27Lh of May, 1901. The learned 

Munsif in whose com fc the suit was filed held that the three brothers 
were joint and therefore the decree of Basant Lai was binding on 
the plaintiff. He further found that the objections, dated the 27th 
of May, 19.J, made by the plaintiff through his mother related 
tothevvhole of five bighas, the alleged shaie of Chandu and 
Kauleshar, and the objections having been dismissed and the suit 
having been brought more than one year after the dismissal, the 
present^ claim was barred under aiticle 11 of schedule I to the 
Limitation Act. The plaintiff preferred an appeal to the District 
Judge who disagreed with the first court as to the status of the 
family of the three brothers but agreed with it as to the plea of 
limitation. The lemncd Distiict Judge held that the three 

unfc iiT'r. *=“-<1 

under article 11 of schedule I to the Limitation Act. 

advances two 

oontentious He says that Ins claim is not barred under article 
ol sc.ednle I of the Limitation Act, inasmuch as his obieotion 

was disimssed without any mvestigatnn, and, secondly m anv 

o«^e his claim with regard to two bighas, ten biswas, of the holding 
which he inherited from his uncle. Chmidn. after the death of ^thf 
atter 3 widow, cannot be said to be barred by limitation a, 
lady died after the dismissal of the objections and shl b ^ “ 

noobjeettonto the attachment “n 

second contention may be dismissed in a few words TW ■ 
djstinct finding of the learned Mumif that the jeeSro/h^ 
p aintiS related to five bighas of the holding, that is 2 she 
of his, i.e., plamtiH-s, father and uncle. The pla ntiffto t 
objection to this finding in his appeal to the Diltrict 7nd“ 
There is not3hing/ou|he record to make us come to a 
GQDclusiou and hold tbnf iP u* •. to a diflereut 

of Kauleshar. In itf/r 1 *1 o™ 

the fact of having made an objeotion in iSoTa* 2 

r;-rrfrz • t;, - 

the teamed eoa2Tf2th°2i2g^ ““ n 

^he plainufi appellant. Tl^e Allowing 
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eases have been relied upon by tlie piainfeill*, namely, Kallar 
Singh V. Toril Maliton (1), Ktbn^ Beharl Lai v. Kandh Ptxisad 
Narain Singh f2), Sa^-’al Ohandm Bahu v, Tartni Fmsad Pal 
Ohowdhry (B), Sarala Sithba Eau v. KamsaLa Timmayya (4) 
and Sujan Bam v. Baitan (5), According to thebe cases, an 
objection made under section 278 of the old Code of Civil Proce- 
dure, Goriesponding to order XXI, rule ^'iS, of the present Code, if 
dismissed without in\estigati on, would take the case of the ob- 
jector out of the operation of one yeai*& luleof limitation. But the 
question is what does the word “ investigation ” mean ? There 
are cases which go to show that the circumstances under which the 
objections of the plaintiff were disposed of were not such as to 
warrant the conclusion that they were decided without investiga- 
tion, vide— Rahim Bicx v, Abdtd Kader (6), Shagzm Ohamtdx, 
Shibbi (7) and Gha^idi Prasad v Band Ktshore (S)- We would 
also reler to Lachmi Narain v. Martindell(d}, for the principle 
according to which the limitation of one year should be enforced. 
Most of the case-law has been discussed by Mr, Justice Mtjkskji 
in the case of Kanj Behari Lai y. K andh Pmsod Barain Singh 
(2). After the consideration of the case-law the learned Judge con- 
cludes thus Tt is manifest, therefore, from the language of the 
Code itself, that the only order upon which the character of finality 
is impressed is an order made upon inquiry," He also rtmarks • 
“It does not follow, howcirer, that merely because the claimant 
does not advance evidence or is absent, there are no materials 
before the court to enable it to inquire into the matter/^ In 
present case the learned Subordinate Judge dismissed the objections 
of the plaintiff, not in default, nor without any investigation, ft 
is true that the plaintiff produced no evidence in support of his 
objectious, but it does not follow that there was no material on the 
record to enable the Judge to dispose^of the objections. We 
think that the cases relied upon by the plaintiff ajipeliuAt ajre ^ 
distinguishable frofi^ the case before us, ^ ^ 

appeal therefore fails and is dismissed 


(1) (1890) 1 0. W. N., 24 
(3) (1907) 6 0 L, J., 

(3) (1907) I. L 

(4) (1906) X L, 
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Before M> Justice Ptggott and Mr. Justice Walsh, 

L' Hamid HUSaIN iPiAiNnpp) d. KUBkA BEG..M (DErEroANo?).* 
Muhammadan law— Suit fo, resiuution of conjugal nghls— Defence to suit— 

Cruelty 

In a suit by s Muhammadan husband agimsfe his wife, foi restitution of 

conjugal rights it w is found on issues i emitted by the High Court that there 

was no very satisfactory evidence of actual phys cal cruel.y, but that the 
parties were on the woist possible teims and the reasonable presumption waa 
that the suit was brought for the purpose of getting possession of the defen- 

danta property. The e had been a good deal of lil-treatmout short of physical 
cruelty, and the eouit was of opinion that by a leturn to her husband’s custody 

ft! % safety would be endangered In these circumstances 

the High Court refused to interfere with the decree of the Court below dismis- 
sing the suit. Atmour v A mom (1) referred to. 

This was a suit brought by the husband for restitution of 
oo^'ugal rights. Tue court ol first instance (Subordinate Judge 
of Sabaranpur) decreed the claim ; but on the defendant's appeal 
e District Judge set aside the decree and dismissed the suit. 
Ihe plamti0 appealed to the High Court. 

TT before Digoott and WaMh 

JJ. the following order was made— 

“This was a suit for restitution of conjugal lights by a 

_ uhammadan husband It was decreed by the court of first 

instance; but has been dismissed by the Wned Distiiot Judge 

of Saharanpra m appeal, on the ground that the plaintifl ‘ had 
treated to wife in such a way that he has lost all right to claim 
restituuon of conjugal lights.’ ^ 

" We are of opinion that the findings of fact recorded by the 

lower appel atecourtarenotspecifio enough to dispose of the suit 

The principles of law applicable to a defence of legal oiuelty-’ 

by tbeir Lordships 

%T r"* “ 

Mi (4,. We remit the 
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(3) 11907) I. L. R , 29 All., 222. 

(4) (1914) 12 A. L. J., 108S, 



following issues for determination by the court below, on the igjg 
evidence already on the record : — Z; ■ 

, HikMIO 

(1) Is it proved that the defendant has in the past been Hcsaih 

subjected to ill-treatment, physical or mental, by the plaintiff ? Kdbba 

The finding on this issue should be as specific as possible as Buqam. 
regards time, circumstances and the nature of the ill-treatment 
found. 

(ii) On the case as a whole, is the Court of opinion that the 
defendant has reasonable grounds for believing that her health 
and safety would be endangered if she returned to her husband's 
custody ? 

‘‘ Ten days will be allowed for objections after the return of 
findings.” 

Tne findings returned by the lower appellate court, were as 
follows : — 

“ The issues remitted here are : 

(^1) Is it proved that the defendant has in the past been sub- 
jected to ill-treatment, physical or mental, by the plaintiff? 

(2) On the case as a whole is the Court of opinion that the 
defendant has reasonable giounds for believing that her health 
and safety would be endangered if she returned to her husband’s 
custody ? 

” Tae story which the defendant put forward in an application 
sent by her to the Collector of Muzaffarnagar and Saharanpur 
was that the plaintiff was really only her agent, but that by some 
cunning he bad made himself out to be her husband; that he Wanted 
her mo leyand with the assistance of a vakil named Liaqat Husain 
tried to induce her to transfer her property to theplaihtiff’s name, 
and that whm she refused to comply he took her to kasba Kairana, 
and kept her a prisoner for o le and a h Jf years in the vakil’s 
house, after pretending that he was taking her to Meerut to have 
false teeth m ^de ; that in order to extort property Irom her he 
prevented her relations from coming to her; that she was beafen * 

by liiaqat Husain, and treited in a manner in which prisoners 
in jail are probably hot treated, Tne result, she saidi Ihhii 
she suffered ffffm facial paralysis and palpitation of ihe heart, ^ I 

Sne went onto say^thit^plaintiffand Iiiaqat Husain compelled her « 
by deception to transfer property in their favour, and had got her t 
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_ titimb-imprcssion on some paper. TJiat the plaintiff lold her thaf 

the honse at Kairana was that of a robber and knibr tL 
' stTrt d^rr Hns;in) her 

in T^TV ^ nr*' letting him 

n. That Jawad Husain told her that the house (in which sh 
was imprisoned) was Liaqat Husain’s and not that of 

that Liaqat Husain did not allow hei to sal , f 

That plaintiff then took her from Kairana tJd 
from Riropiin ir 1 , ™ ■‘^diian'i to Sarseiia and then 

om barsena to Kalear, where she was made to exponf. i 
deed m favour of thp wifci r,f a t • cute a sale- 

before the Sab-Eegistrar Th flT’ / and register it 

or Rs. 21.000 o/ :S 7 000 

^gistrar, of this plaintiff depo’sited iSVooo wilhSeb" 

Jagmandar Das and kept Es hOO himself Es MO h I f 

by him previously as earnest money. Thft nlamdffl “ 
in the train with his servorif < Put her 

did not. howrer toil tr\ 

arrived at Saharanpur she saTv T ^ d ‘™“ 

jumped out. and embrlld Mm ant"; d f 
Onhis telling her she went home withit” 

plaintiff took from her her hove, i - “'’ovementioned. 
value of Es,2 000 That wl ornaments to the 

Saharanpur by chance. Sabir Husain , ’ “u‘ her at 
Eairana, also corroborated ' to 

lwit!iWTOTyii,Mh,tbat.oiaBtj„ 7 *" Vauaw) plainSlE 

wounds. After marriage he anm *■““ ‘I*® 

was always quarrelling with her *“ 

paying 'that she was of loose behaviour ^ Parents, 

her. sometimes Bs 2^)00 and sometimes & gWo”*”® 
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She adds that she has transferred her property to Jawad 
Husain her child, who is now owner of the property. ~ 

“ When defendant took up her residence in Zahid Husain’s 
house plaintiff made an application to the Magistrate under 
section 552 of the Code of Criminal Procedure asking that the 
police should order the release of his wife. Then he brought a 
complaint under section 498 of the Indian Penal Code against 
Zahid Husain saying that he had enticed her away, and was 
keeping her as his wife. The Joint Magistrate dismissed this on 
the 18th of March, 1915, and it was absurd enough complaint, 
defendant is about 60 years of age, and is said to have lost all 
her teeth. Plaintiff then filed the present suit. 

“ The plaintifi’s evidence shows him to he probably without 
property, although he says that property entered in Liaqat 
Husain’s name belongs to him. He has had no residential house 
for ten years ; Liaqat Husain is helping him in this suit by ‘ money 
and advice’ ; he now lives in Liaqat Husain’s house. He admits 
having kept the defendant ' aloof ’ so that no z-elationa might 
carry her off. 

“ The plaintiff has called witnesses to prove that, though they 
live close to where he lives, they never heard any sound as if 
plaintiff was ill-treating the defendant. So far as direct evidence 
is concerned, the case is really one of taking the wife’s word 
against the husband or vice verga. 

“ The defendant’s married life has been peculiar. In 1902, or 

1903, she appears to have run away with one Diwan Shah. The 
plaintiff lodged a complaint under sectiofi 622, and lost it. In 

1904, he instituted a suit for restitution of conjugal rights and 
appears to have been supported in that suit by Zahir Husain, the 
present second defendant. In her defence in the suit she totally 
denied having been married to the plaintiff, and further charged 
Zahir Husain with the ini Jntion of taking away her property, in 
favour of his son. The suit was decreed, and as defendant 
declined to submit to the decree, she was put into jail for sorne 
coyonths. She had auld the plaintiff unsuccessfully for dower, 
and had pxecu|ed#deed of gift of all her property in favour of 

* JDli^ran I ’'^hep she got out of jail and joined the plaintiff 

the littH hemto^firihg^ a suit* gainst D iwan Shah to cancel 
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the deed of gift in his favour and for possession of her property. 
““ In this suit she was successful, and in 1906, she conferred upon 
the plaintiff the right to manage her property, though not to 
alienate it or raise money upon it. After that she seems to have 
lived with the plaintiff to outward appearance peacefully until 
the year 1914, when the execution of the sale deed of the 18th 
of May, was immediately followed by her leaving her husband. 

“ According to the written statement in this case she has now 
transferred the whole of her property to Ja wad Husain, but in liei 
evidence she alleges that it is still hers. It is in Jawad Husain’s 
name, but she maintains that her son has no interest in it dining 
her life time, Jawad Husain, of course, contends that according 
to the deed of gift he is owner of the house 

“ As I have intimated, both plaintiff and defendant aie well 

strikeninyears,^anditseemsolear that the defendant is in the 

unfortunate position of a woman with property which is desired 
by a needy husband on the one hand and needy relations on the 
other.^ The learned Subordinate Judge thinks that plaintiff at 
one time beat her. but, he says, that any husband would do that 
to a wife whose fidelity he suspected. On the whole, the evidence 
that plaintiff has ill-treated the defendant physically, except, if it 
be an exception to the extent, is not satisfactory ; when giving 
her evidence she alleged merely that he abused her, and the 
allegitions in her written petitions appear hardly to be^made 
out. rha't shebas been ill-treated by him in other ways, that is 
to say, mentally, is however reasonably likely; he admits having 
prevented her relations from having access to her, he did not 
hesitate to keep her for months in jail and she elected to stay m 
rather than retoa to him; aod it is not likely that she 
tbeM “ ^ w'tli lier property. Similarly. 

grouncHor supposing that her 

rettn to , were compelled to 

eton to him. He and she are on the worst possible terms, and ' 

his LTe 7“ ‘hem. and in 

wTn 1 , ■ It 1 ''«fe“*‘nt s property rather than to hare 
teto„Uvew.th.him,«idasshehase.eVute& a deed disposLg 
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of this property it is more than likely that he would subject her 
to distress to induce her to cancel the deed in his favour. It is 
contended on plaintiff’s behalf that defendant is really an un- 
willing tool m the hands of her relations, and is being opposed 
by them. That is of course a possibility, but there is no evidence 
to enable me to say that it is in fact the ease. 

“ Tneie is every reason to suppose that she left the plaintiff 
volnntarily and that so far at any rate she was in no way coeiced 
by her lelitions If she is ill-treated by them in future, she 
will have only herself to thank. Ig seems to me that it would 
not to be safe, having regard to all that has happened, to order 
her to be delivered over to the plaintiff.’^ 

Dr. if. Siilaiman, for the appellant 
The Hon’ble Dr. Tej Bahadur 8apru &nd Pandit Kailas Nath 
Katju, for the respondent 

PiGOOTT and Walsh, JJ : — This was a suit by a Muham- 
madau husband for restitution of conjugal rights in which, by our 
order of the 8th of August last, we thought it necessary to remit 
certain issues for more specific findings by the lower appellate 
court. Those findings have now been returned, and we are 
satisfied that they cinnot be successfully assailed on the grounds 
taken in the petition of objections filed by the plaintiff appellant. 
We desire to refer to the case of Armour v. Armour (1) as 
laying down sound principles of law which we accept and piopose 
to apply to the facts found in this case by the learned District 
Judge. We think the findings of the learned District Judge 
pioeeed upon evidence and are not vitiate 1 by any erro- 
neous view of the law. We must accept his finding that the 
defendant has reasonable grounds for believing that her health 
and safety would be endangered if she returned to her hushand'’s 
custody , and in our opinion this finding disposes of the appeal. 
We dismiss the appeal accordingly with costs. 

Appeal dismissed, 

a) (1914) 1 A. D J., 318. 
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a civil action too] ? In England, he will not be liable in a civil 
action ; absolute privilege will be allowed to him, There is no 
reason why the law should be different in India. 

The difference'in this particular instance between the criminal 
laws of India and Englanl has no effect. Because a man is crimi- 
nally liable he is not necessarily liable civilly also. Let us 
take for example, the defence of truth In England under the 
Libel Act — as well as in India under the Penal Code — truth in 
criminal proceedings is a defence only under certain circums- 
tances and within certain well-known limitations. But in a civil 
action it is complete defence. So, the defence of absolute 
privilege miy or may not be a good defence in criminal proceed- 
ings, but as it is a good defence in civil actions in England, it 
should be so in India too. The fact of a man being criminally 

liable for a certain act is no test or criterion for determinino' 
1 • 1 • 1 * 1 • « . ^ 
ms liability m a civil action fur damages for that act. 

The English Law on the subject is to be found in Pollock. 
Law of Torts, 6th Edition, pp. 254 and 257 ; Halsbnry’s Laws of 
England, Vol. 18, pp. 678 and 738. 

The following are the leading English cases on the subject - 

Mnnster v. Laonh (1) This was a case of a counsel being 
sued for defamation. The judgements of Bre ’ t, M. R. and Eby, 
L. J , are very clear and instructive This case shows that there 
is no difference between a witness and a party. 

Bevis V. 8m%th (2). This was a case of a witness making 
statements in an affidavit In principle there is no difference 
between this and the case of a party filing a complaint. The ease 
just cited does away with the supposed distinction between viva 
voce statements and those made deliberately. 

Llenderion v. Broomhead (3). This was a case of a party 
making statements in an affidavit. 

Ifatsoii V. McEwan (4) ; Hodson v. Pare (5). This was 
a case of a petition instituting proceedings like the present, 

Bottomhy v. Brongham (6), Lilley v. Money (7), Dawkins v. 
Lord Mokeby (8), Seaonan v. Nefherelift (9). t 

( 1 ) (ISSJ) 11 Q B. D.. sea (6) (189)) 1 B., 456. 

(S) (1866) 18 0. B., 126. (0) (1908) 1 K. B., 684 

(3) (1869) 4 H and N.. 689. (7) (1892) 61 L J., Q 727. 

(4) (1906) A, a, 4S0 (8) (1S76) L. B,, 7 H.iL., 744. 

(9) (1878) 20. P. D., 63. 
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been supposed ]>y some that Mahmood J. has in this case ex- 
pressed himself as against) the view now contended for by me. 
But that is not so. He only refused to follow the English law of 
slander, which is highly artificial. But the learned Judge does 
not refuse to follow the English law as to the absolute privilege 
of a witness The judgement has been misunderstood. As a 
matter of fact, he goes the whole length with Brodhtjrft, J., 
so far as the question of the privilege of a witness is concerned. So 
that as early as 10 Allahabad, the authority of 3 All , 815, {Ahdul 
Mahim, v. T&j Ghandar Muhj^rji) had been shaken. The next 
case is that of Slmperor v. Ganga Prasad (1). There the question 
was as to the criminal liability ofia witness who makes defama- 
tory statements whilst giving evidence. Even on that point 
Eiohards, j., differed from Knox, J. The ruling must be consi- 
dered to be limited to criminal cases, and is therefore distinguish- 
able. The principal judgement was that of Knox, J., and he is 
careful to employ language which cannot be extended to civil 
actions. The next case is that of Bahu Prasad v. Muda Mai 
(2), The case helps me inferentially. The case in 3 All., 816, 
was not cited nor were the lower courts censured for not follow- 
ing it. It cannot be argued that the cases in 3 Ail., 815, and 11 
A. L. J., 193, are consistent. Such being the state of the 
authorities in this Court, it cannot be urged by the other side 
that acceptance of my arguments would disturb any current of 
decision. My contention that in a civil action for damages for 
libel, the tests of the Indian Penal Code cannot be applied 
derives support from the fact that in the well-known Benares 
caste case, Bishambkar Das v. Gdbind Das (3), the High Court 
did not refer to the Penal Code for guidance, nor did the Privy 
Council, See Gobind Das v. Bishambhar Das (4) There is 
great conflict in the Calcutta Court, but the later rulings axe in. 
my favour. Omitting the earlier cases, the first case is Bhikumbar 
Bingh v. Beoharam Sircar (5) which favours the appellant. The 
case of Angada Ram Shaha v. Nemai Ohand Shaha (6) is 
against me. But the reasoning in this case is unsound and incor' 
reet. The opinion that “we do not think it possible that a 

(1) (1907) L R., 99 AIL, 885, (4) (1917) 1. 1,. B., 39 AU,, 561. 

(S) (1913) 11 A, L* J., 198. (5) (1888) I. L, R., 15 Oalo., 364.. 

(8) (1914) 19 A. Ij. j., 553. (6) (1896) I, Ij. R., 28 Oalo,, 867, 
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„ 1 , atatement may be the subject of a ciirainal prosecution for A 
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shows that the Bombay Court too has extended the doclrine of 
absolute piivilego to criminal cases also. 

The Punjab cases of Ali Khan v. Mahh Tamn Khan (1) 
and Kundan v. Saviji Da'^ (2) are in my favour. The case of 
Fcdeh Muhammad v. The Empress (S) was a criminal case and 
has no application to the present case. It is on the same footing 
as the case in I. L. R,, 29 All., 68,5. Thus, apart from English 
cases, the balance of authority in India too, I submit, is in my 
favour, and the recent cases of all the High Courts suppoit me. 

Sir Sundar Lai, for the respondent: — 

The question is whether a person filing a complaint, however 
groundless, malicious and false, is entitled to the protection of 
absolute privilege on the ground of any public policy. Under 
sections! of the Bengal, N.-W. P, and Assam Civil Courts Act, 
(Act XII of 1887), whenever there is no statute law, courts in 
India have to act according to justice, equity and good conscience. 
This being a civil suit for damages for defamation, for which 
there is no statute law, the question is whether it is in accordance 
with justice, equity and good conscience to hold in India, follow- 
ing English case-law, that a statement of the kind we are 
considering in this case is protected. It may be protected in 
England. But the question is whether the English Law should 
be followed in India. The facts found in the piesent case clearly 
show that the statements made by Chunni Lai in his petition of 
complaint, especially the one to the effect that the pleader had 
pocketed the money, were most reckless and made without due 
care and caution. Is such a man entitled to the protection of 
absolute privilege ? For the purpose of deciding this question, 
the matter to consider is how far has the wide doctrine of abso- 
lute privilege to be found in English Law been followed in India 
and how far should it he followed by this Court. 

So far as Indian Law is concerned, the Indian Penal Code has 
not accepted the wide piinciple of English Law. Section 499 of 
the Code gives only a qualified privilege. Thus, so far as crimi-*^ 
nal matters are concerned, we have a law enacted by the Indian 
Legislature which does not accept the English Law in its entirety* 
■Why.should we not go to it for guidance^ rather than to English 
(X) PunJ. 1879| p gf. (2) Pun|, Beo>, XW9, p 421. 

(a) Puttf E#*, 1889, p. 129, 
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law m order to find ont what is in accoidanee with justice 

OauMi L.n oonsoience ? The rule of English law is based 
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anfk ud T Td * ‘'Ability of 

aj kind. In India as section 499 of the Penal Code gives 

only a qualified privilege, parties and witnesses have to L in 

fear of at least one form of liability, ,vig; criminal, which is the 

more serious of the two. Thus the whole reason of the EnglS 

rule disappears so far as this couutiy is concerned Tt T 
pemons are liable criminally, there is no reason why they sho“d 

InXrww^V"'! “ brought against theL The 

of "'a"® ‘bought it necessary to pass Act XVIII 

of 1850. If the rule of English law were aoDlirahlA f fi,- 
country in its entirety, judicial officers would have been Implv 
protected by it and there would have been no need for this enll 

Z Th!raf®““’l ‘be Indian Evidence 

Act. That also militates against the view that the English 

Common Law on the subject is applicable to this country *^The 

ques ion m this country has to be considered not in the Lfof 

case-law but in that of principle and legislation so far as 
jproceeded in this country. 

Mr. A, P. Dube, followed on the same side 

Tbe rule of EngHsh Law, giving absolute privilege, is a rule 

of ailjeotlve law. It takes away iurisdicH™ . n « , 

Brouskar. ^. Therefore, unless'^itTau be held " 

something in the adjective law of India which takes awaHlie 
jurisdiotlonofthe courts in such matters, the rule ofEng&h 

Law IS of no assistance. 

m case just cited clearly explains that the doctrine ofabsolute 
privilege means that the courts are precluded from inquiring into 

uch ratters. It cannot be denied that the present action “ a 

Ult of a Ci?il nature, and there is nothing in the law of InHi'n • i, 

.'sr? • 

section 9 of the Code of Ciiril Prof^ari«v.« f- , ^naer 

I* .w, ..d .a igSr; i 

law tha.tuo protection created by the EogUsh law for 

11) (lt»03) 1 K. B., 584. 
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the sake of honest litigants and persons might also pioteot dishonest 1917 

and malicious persons. It is for this Court to consider whether ' — 

it is not possible to give in this country only a qualified 
privilege which will protect only honest and innocent persons. 

In England the rule had its origin in a feeling that the conduct 
ofjudges and advocates should not be made the subject of an 
inquiry by a jury. It has been extended to other persons 
engaged in judicial proceedings, e. g., witnesses, parties and 
jurora. No such considerations arise here. Besides, there are 
some very important differences between Indian and English 
society which are clearly explained by Spenoer, J., in 36 Mad , 

216 The weight of authority in India is in favour of giving 
only a qualified privilege. He cited and discussed the following 
Q&BBs:^QohindU v. Jodha Bali (1), Ahdul HaUm v. Tej 
Ohandar Mukarji (2), Bawan Singh v. Mahip Singh 
(3) (at page 450, judgement of Mahmood, J.), Bahu Mai v. 

Muda Mai (4), Bishamhhar Baa v. Qohind Bas (5), Queen 
V. Pursoram Boss, (6). SJnbnath Tulaputtro v. Sat 
Gowree Bob (7), Bkikihmhbr Singh v. Becha Bam Sircar (8), 

Augada B.am, Skaha v, Nemai Ohand Shaha (9), Kari Singh v. 

Bmperor (10), In re Nagarji Trikamji (11) and Sullivan v. 

Norton (12). 

Babu Piari Lai Banerji, was not called upon to reply, but 
cited Varden Seth Sam v. Luokpathy Boyjee Lallah (13) and 
Waj\Q% R ajsanji v, Shekh Masluddin (14). 

Knox, Banerji, Tudball, Muhammad Rafiq and Walsh, 

JJ, . ^This second appeal arises out of a civil action for damages 

for defamation, the facts of which are briefly as follows: 

The defendant, who is the appellant before us, was prosecuted 
in a Criminal Court for an offence under section 193 of the Indian 
Penal Code. The plaintiff, who is a pleader, appeared to defend 
him. The court allowed bail and the plaintiff stood surety for the 
(1) Weekly Notes, 1885, p 204. (8) {1888} 1. 1, R., i5 Oak., 264. 

{3) (1881) I. L. B., 8 All., 815. (9) (1896) I. D, B., 2S Oak , 867 . 

(8) (1888) I. L. B , 10 All , 425 (450). (10) (1912) I. L. B., 40, Oak., 433.' 

(4) (1913) 11 A. L. J., 193. (11) (i894) I. L. B„ 19 Horn., 340. 

(6) (1914) 12 A. L. J, 552. (12) (1886) I. L. E., 10 Mad., 28, 

(6) (1865) 3 W. B., 0. R , 46. (13) (iges) 9 Moo. I. A., 808. 

(T) (1885) 8 W. % 0. B, 198. (14) (1887) L. R., 14 I. A , 89. 


(4) (1913) 11 A. L. J., 193. 

(5) (1914) 12 A. L. J, 552. 

(6) (1865)3 W.B.,0,R, 46. 
(T)(1886)8W.R,O.B,m 
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defendant to the extent of Es 100. Not being sure of bis client 
Chumi tin Court to allow Es. 100 to be deposited in cash.’ 

Niusmou . «a5 granted. Tbe defendant produced the cash, giving 

Ttero wl sty’ ’ u Sub-Treasury at Shikohabad.’ 
Ibeio was some error in the usual procedure for the denositino. 

LuT'^^^ “'““''lodgements was not 

On the 4th of September, 1913, the case was heard .ind the 

..... a.. „ ,4. ; i i;r4r.?r 

actually been deposited on the 22nd of August 
inquiring from the court the result of th 
defendant, on the 24.h of 

plaint in the court of fJm / nr ’ ^ ^ wiitten com* 

plaintiff with having committed the oSef of'^th 

The District Magistrate issued no process on this * 1 • 

but made a preliniinary inquiry and dicim’o .i • ^^'‘^plaint, 
the facts as to the deposit. Tbt plaintiff the ““''‘"'““g 

the defendant in a Criminal C ur^ t! rerur 9 rv“"“ 

are not couoerned, the defendant was a!; “ - 

... b.!.. b„. *4“ Z^Z’Z'ltTJT "• 

Hence the present appeal by the defendant. 

I J-he plea raised on his behalf is that in « 4 m 

I , i ^acts such as have been fnnnd • arising 

defendant has an absolute privilege and fa ° !“ “nse, iha 

by the law from a civil actL^Cir^’f 

dnfeudautdidnotaot&goodfeith.he ifur p™t2ed.*‘ 
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being a conflict of rulings on the point, the case has been referred 
to this Full Bench for decision. 

We deem it necessarj^’, in view of certain arguments that have 
been raised before us in regard to the criminal law of defamation, 
to emphasize in the forefront of our judgement that we are not 
here concerned with libel as a criminal offence, but only wdth the 
civil wrong and the right to redress in a civil action. The civil 
and the criminal law and procedure do not in our opinion coincide 
but are independent of each other. We may quote as an instance 
one admitted diffyrence between the civil and the criminal law. 
In a civil action the plea of mere truth is, if established, a corn- 
plete defence. In a criminal charge it is not so, for the' accused 
has further to prove the fact that it was for the public good that 
the imputation was made or published We therefore restrict 
ourselves to the ^ civil wrong and the right to redress in a civil 
action. Next, it is clear (and is also admitted before us) that 
the English rule of law on the point for decision is well estab- 
lished and beyond discussion, and that under that rule the appel- 
lant before us would be absolutely protected. It is unnecessary, 
therefore, to discuss the English decisions on a principle which 
has been accepted for generations and has never been questioned 
in England. It has been recognized by Indian Judges. It had 
to be conceded before us that the High Courts of Bombay and 
Madras have applied it without hesitation, and that the latter 
has even gone to the extent of applying it to criminal cases, on 
the correctness of which we abstain from expressing any opinion. 

There is no Statute in India dealing with civil liability for 
defamation. We have, therefore, to apply the rule of equity 
justice and good conscience. This has been interpreted by the 
Privy Council in Waghela B^jsanji v. 8hehh Masluddin (1) to 
mean the rules of English Law if found applicable to Indian 
society and circumstances. On behalf of the plaintifif respondent 
it IS urged that in the present instance the rule of English law 
IS inapplicable to the circumstances of this country, and that what- 
ever may have been the rule applied prior to 1860, the Leffisla- 
ture m mtroduemg the Penal Code in that year did not apply 
the rule of English Law to criminal cases and may he said, by 
(1) (18S7) Ii. B M I, A.| 89 5 I x,. B., Jl Bom., 661. 
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1917 implication, to haye amPTiri^.ri 

OBD;^ii; P'“«^ on tie decision of the cIlolTta *^ 00 “ 

JtABsaaH f ™ f OA*«ef SAnAa (l)^ld o^Th^ “ 

Dis Mdul Bahim y, Ty J. ^ ‘ “ >n 

Reference has also been mnrlp f ^ 
cases; but we deeliueto discuss them feth 
In regard to the first part of the ar’srume 
for the respondent has failed toshor t,^'" advocate 

P^per orinadvisab e to arpru p" ^ ™- 

ted that the mass of theTol.d « ^“Sges- 

impulsive and sensitive and therefoie mo”°'^rrf 

iaw “to its own hands ifit cannot yet 7 ‘0 take the 

and that therefore it would not be 


' reuses. TheE^glfahLaJdoe Lfteek“o‘^'7 

Pities, witnesses or advocates LTl ‘^'■onosl 

tbat they should escape than that ’th 7 ? oril 

parties, witnesses and advocates should bT^ “ajority of honest 
notoons. Unless it can be said that !h„ 

classes in India is dishonest, tLre can bf 

applying the same «Ie in this country Cl 

not been urged before us, and in th/insf *>aa 

what 18 sonnd public policy in England is T^,T 

India and that the rule of Englth i“t ^ P^% “ 

the principles of justice, equitLndfTd “ “• with 

She dfctem of the PrZn oonscience. 

V. Mugneeram Oi^owdAr™(l)“ 

Court in ^ujfuda iJam SAaAa v m^ioh^ Calcutta High 
appears to be based unco ( 4 ) Tt 

of defamation in IndS^befc :r 7 ‘ 7 “‘‘*"‘‘’'^- n!',a w 

proymee as far back as 1862 . TZ t “‘his 

wel^ M !h^ Crim/ual Law to the”ciyil 

SSi^i-Ss.' 
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Lastly, the plea that a criminal enactment can be interpreted 
as amending the civil law by implication stands unsupported. 
It may be anomalous that a party should be criminally punish- 
able and yet be not civilly liable in a case like the present, but 
it is not the only anomaly in this branch of the law. 

\ We therefore hold that defamatory words used on such an occa- 

sion as is alleged by the plaintiff in this suit are not actionable, 
on the ground of absolute privilege, and that the present suit fails. 

We allow this appeal, set aside the decrees of the court below 
’ " and dismiss the suit. In view of the circumstances of the case 

the parties will abide their own costs throughout. 

Appeal allowed. 


STAMP EEFERENOl. 


Befoie Mr Justice Tudhall 

ABINASH CHANDRA (Plaintife') v BHBKHAR OHAND And othebs 
(DErESDAOTB).* 

^ Aoi JBfo. VII of 18T0 {Gowt Fees Aat) , section 7, vi~~Smi foi 

partly deot ted and partly dismtssed— Appeal raising questions both a* to 
true price and as to the right to pre-empt — Court fee 
Five villages were transferred by means of one sale deed, the oonsideia- 
tion set forth, m the deed being Rs. 44,000. In respect of this transaction a 
suit for pre-emption was brought j but the plaintifi alleged that the true 
conaideration was Bs. 2,600 only. An to two of the villages the suit was 
decreed, on payment of Rs 21,010, which was found to be the proportionate 
part of the Rs. 44,000 assignable to those villages : as to the other three 
villages the suit was dismissed. The plaintiff appealed (a) as to the price to 
be paid for the two villages in respect of which the decree was in his favour 
and (b) in xaspeot of the disallowance of his claim to pre-empt the other three 
villages. A guestiott having arisen as to the proper court fae payable on this 
^ appeal, jt was held that the appeal was divisible into two clear and distinct parts, 

and that in respect of (a) the appellant should pay an ad valorem fee on the 
difference between 21/44 of Rs. 2,600 andBs, 21,000, while in respect of (S) the 
appellant should pay a court fee calculated according to section 7, vi, of th© 
Court Fees Act, 1870, on five times the Government Revenue of the 4hr©e 
villages claimed. 

This wag a question arising out of an appeal in a suit for pre- 
f>mption as to the proper court fee payable on the appeal. The 
facts of tbe case appear from the following orders by the Court 
and the oflBcers concerned ; — 

I Bt Amp |Ref ecence in FD st Appeal No, 298 of 1916, 
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Office report, 

pre-emption. In the 

& emption of certain i,re, in five vinaXT’ 

&”« no?' »™sideration, alfeging fet 

of 'oon’sideraTior A^eort' 'oT'EriSO “'“'"'a 
pUint on Ee. 3,100, being five times th; Q^lrenrll?; 
he shares to be pre-empted. The conrt below decreed the okim 

mLsrr.r°“‘'‘’ the plaint situate' in 

ulainfft' inanza Cheontaha on condition of the 
pUinfaSs depositing Es. 21,000 as the proportionate amount 

sale consideration in respect of those villages. The ehim for 

possession of the three remaiumg villages, vij tZnr 
Laohnripur and Jotepnr, was dismissed. ^ ’ 

^ " Against the decree of the conrt below the plaintiff has filed 
this appeal, valning it for purposes of jurisdiction at Es 2 500 
and for payment of court fee at Es. 3,100, being five Lef of 
the Government reveime of all the five villages, as said above and 
paying a court fee of Es. 180 on the latter valuation. Ue 

leiief sought in this appeal is that the decree of the court below 

be varied and the cUim decreed « toto. A reftr^r to h! 
ple^ urged in the memor.indum of appeal to this Court will show 
tha the plamtitt not only claims possession of the three village! 
named above in regard to which the claim has been dismissfr 
hut he also contends that oho actual sale consideration ^ all the 
properties claimed is Es. 21,500. and not Es. 4^000 L ol! 
by theoourt below, and so the claim in respect of mausi« Parkarkr 
and Cheontaha ought to have been decreed on payment of the 
Wortionate amount of the actual sale consideLLu pit 
cally there are two reliefs asked for in this appeal vis ( 1 ) t 
obtain possession of the three villages in rogarf to which the 
I claim has been dismissed and for tn i i ^ 

k ■ ; . lability in respect of wo vd u 5 ! 'I™'* P™P“‘“Date 

‘ Asreirdsnwb! Tc in , plaintiff's favour 

8 regards (1) the court fee ought to be paid on five times th 

'■ • ' ■" wrTdT/ '"'T Wh^' 

tfttese tLee vmagcfds^Ife 

court fee should be Lid „ (^1 the 
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dbcreed against the plaintiff appellant and that admitted by him 
as the actual sale price According to the plaintiff’s allegation 
as to the actual sale consideration the rateable contiibution of 
the value of the two villages decreed should be ni proportion to 
Bs, M,000 ; 2,500 , 21,000. 

“ This comes to Rs. 1,193 The value of this relief is there- 
fore Rs. 21,000 minus Rs. 1,193 = Rs. 19,807. Aiding the two 
reliefs the value of this appeal should be Rs 21,54)84-0 and on 
this valuation a court fee ofRs. 815is payable A court fee 
ofRs 180 having been paid there is therefoie a deficiency of 
Rs 635 duo from the plaintiff appellant in this Court,” 

To this report Munehi Harihaiis Sahni for the appellant made 
the following objection ; — 

“ The report* is u )t correct. The nature of the suit has not 
been changed in appeal and the subject-matter of the dispute 
between the parties is the right of pre-emption, the value of 
which for the purposes of court fees is to be determined in the 
manner directed by section 7, clause vi, of the Court Fees Act. 
The matter is concluded by the following observation of their 
Lordships sitting in Full Bench in the case of Hafiz Ahmad v. 
ASoh/ia (1) We aie of opinion that where an appeal is 
preferred in a suit for pre-emption on the ground that the right 
to pre-empt has or has not been established, as the case may be, no 
matter what other pleas may be taken, the value of the subject- 
matter in dispute for the purposes of the Court Fees Act must be 
determined as in term? provided in article vi of section 7 of the 
Act. But when the question in appe il relates solely to the amount 
to be paid by the pre emptor, then we think that it should be 
calculated ad valoTsm on the difference between the amounts 
alleged as the sale price on the one side and on the other.^ 

“ The present appeal not i elating solely to the amount to be 
paid by the pre-emptor the view taken by the Stamp Reporter is 
legally unsustainable and no additional amount of court fee is 
leviable.” 

Taming OffimT'a Meport : — 

“ In this case the plaintiff claimed the pgbt of pre-emption of 
certain shares of five villages on payment of Rs. 2,500, the actual 
consideration alleged being Rs, 44), COO, Jn regard to three 
(1) (1884] I. L B , 6 411 , 488, 
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villages the okim was dismissed, and in regard to the other two 

of r iTnon T 21.000, the sum 

of Es 44.000 being accepted ns the true consideration In 

appealing the plaintiff pays a court fee based on five times the 

vZ: regards the two 

Questoon n “ ‘^e case of which the sole 

question now at issue is the amount of consideration, the court 

ee s ould be paid ad valorem on the difference between the 

consideration claimed and that accepted by the lover court 

Bo h office and the learned vakil for the appellant rely on the’ 

aid down that when an appeal is preferred on the ground 1 
right to preempt has or has not been established, as the c!!L 
ay no matter what other pleas may be taken! the value of 

tubject-matter in dispute foi the purposes of the Couit 

the amount to be paid by the pre-e“pte^'’‘‘theie‘“irsL“!iU b 
osculated ad valorem on the difference between the amounts 
alleged as the sale puce on the one side and on the other ThI 

that the whole conside.ation is one. and that the first mrtXT 
rdjg must apply to the whole. Office, on the other hand contend 

viltl' TT - relds Ih 

g s Parkariar and Cheontaha, and that the annenl 

them must be taxed as laid down in the second nar^t of ^ 
qnoted, I think that office is rio-ht but „ ti ° ^ ^ ™ “S 

- clear ruling as to vhe:her a?a p!:,\:l^^^^^^^ 

distinct parts with tw-o different nafmes ’ 

decree of the lower conrf „ ‘Reform of the 

diff-reni r ’ P“cticallv treated as t-„ 

,1 ^ qiielkn t 

p v,^crd to two 

Jotepur, the suit has lee, disiaissul a, ""P"'- ”>*'1 

plaintiff has „„ ofprc-cmplkn'iu the; - 

T - Jin lec'fiia 

IJ ) ( ISS4) J. JU. E., e All, 48H, ^ 
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to Partanar and CheontaJm the court below hag held that the 

right to pre-empt oxietB, and it has directed the plaintiff to deoosit 
the sum of Bs. 21,000 as the value thereof. The whole sale deed 
purported to be for the sum of Es, 44.000. The plaintiff soueht 
to pre-empt the whole property upon (he payment of Ks. 2,500. 

The court below has held that Ks. 44,000 IS the correct amount 

and m respect of the two villages Parkaiiar and Oheontaha it has’ 

Er^OOO Tr“‘ of 

s. 21,000 The appellant claims to be allowed to appeal on the 
payment of acouryea based upon five times the revenue of all 
five vil ages The Taxing Officer’s opinion is that, the appeal being 

olrr^fV question which aiises in one 

part of the appeal respecting the two vilhages beinga question of 

consideratmn, the appellant must pay an ad valorem court fee as 
laid down in the ruling in Bafiz Ahmad v. Sohha Ram (1) In 
regard to the three remaining villages, as the right to pre empt is 

mdispute the court fee in respect thereto must be^calculated 

behalf of the apellant it is urged that the question of considera- 
tion arises on the whole appeal and as that is not the sole question 
inasmuch as the right of pre-emption is in dispute in resreot to 
alleast three villages, under the ruling quoted he need only pay 
court fees on five times the Ooveinment revenue, as meutfoLd 

above, on the whole estate. In my opinion the appeal is divisible 

into two clear and distinct parts, and the report of the TaxL 

Officer IS correct. In reD-ard f-n fKn f-,*, -ii pt. , -Aaxziig 
ChenritqTio +1-, i j? ^ Villages of Parkariar and 

eontaha the court fee will be calculated ad valorem on the 

difference between 21/44 of Es. 2,500 and Rs. 21,000. Ue 
aZrIZZTZTo will be calculated 

amend ins plaint, of which’nol‘wi,rt^L7S t II 
other side, and the office will calculate the court ff J L!r tl 

I Ihree weeks for the making 

rf he amendment and after it has been made a necessaiw per I 

be St' tiie. 

<1) (1884) I. D, K., 6 All,, 488i ^ 
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BAa?AN SINGH (PEAiSTirr) v. KHEM KAEi 

4ctNo '^Uof mo {Court less Aof),b 0 ]iedule 11 ^ aj 

for deolamtion that plaintiff is a) 
(Local J JTo. 1/ of 1901 (Agm Tenancy Act), se 
In a amt under aection 95 oi the Agia .enano 
plamlift’s status as an occupancy tenant the plaint c 
should bear a court fee of e’ght annas a^ provided in 
to the Oouit Fees Act ; section 7, olauso zi, of th^ 
such a suit. 

Tuis was a question arising in an a 
section 95 of the Agra Tenancy Act, 1901 
the plaintiff’s status as an occupancy tenant, 
fee payablo both on the plaint and on the me 
The facts of the case appear from the foil 
Court and the officers concerned : 

OJice Report : — 

‘ The suit being for declaration of the nai 
section 95 of the Tenancy Act a court fee 
paid by the plaintiff appellant on the api 
valuation, as hold by this Court in S A. No 
iho J6th of Jimmy, 1918, Victre Ltd v 
appeal is iherdoio insufficienily stamped by ] 
alsoadoCcieuoyol Es 9-8-0 due fi om the d 
on his appeal to the lower appellate court.” 

The followmg objection was made’ bv 
Banerjij^^^TU Stamp Reporter’s reporta 
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Mr. Bitrkitt was the Taxing Officer, He -Referred a similar 
question to the Hon’ble Mr. Justice Airman as Taxing Judge, 
who held that a momorancliim. of appeal in a suit under section 95 
of the Tenancy Act must be stamped with a fixed fee of Rs. 10. 
The same view was taken by the Hon’ble Sir H. D. Griffin as a 
Judge of this Hon’ble Court. (Both rulings are put up). If you 
think that these rulings are not binding in this case in view of the 
objection taken by the appellant’s vakil, the matter may be re- 
ferred to the Llon’ble Taxing Judge for a third decision.” 

Taxing Officer’s Beport : — 

“ This is a suit under section 95 of the Tenancy Act for 
declaration of occupancy righfe, on which a court fee of 8 annas 
has been paid. Office objects that the fixed fee of Rs. 10 for a 
declaration without consequential relief should be paid, while the 
appellant points to article 5 of schedule II of the Court Fees Act. 
1 see no reason why the suit should not be held to come under 
that article both in the lower courts and in this Court, but as the 
two rulings placed below, though for some reason they do not 
consider this specific question, appear to be against me, I put the 
case up for your orders under section 5 of the Court Fees Act ” 

TooBtLL, J —This is an appeal in a suit brought by the appel- 
hut for a leolataiion under section 95 of the Tenancy Act, that he 
has occupancy rights in a certain holding. The suit is purely a dec- 
laratory suit. The question is what is the court fee payable on 
the appeal. Primd facie the suit falls clearly within schedule II, 
article 5, of the Court Fees Act, which lays down that on a plaint 
or memorandum of appeal in a suit to establish or disprove a 
right of occupancy a court fee of eight annas should be paid. The 
only difficulty in the case arises by reason of two previous Judges 
of this Court having in similar cases directed that a fee of Rs. 10 
was payable. In neither of these decisions was schedule II, article 
5, apparently consideied. The suit is not one to which section 7, 
clause XI, of the Court Fees Act is applicable. As I have said 
above, it is purely a declaratory suit, and nothing more, in which 
the plaintiff seeks to establish that he has a right of occupancy. In 
my opinion the law is plain and the appeal is governed by schedule 
II, article of the Court Fees Act and the ooutt fee payable is 
eight annas according thereto. 1 so direct 
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fo eJmhee Sir Pramada Gha an and Mr Ju&tm FiggoiL 

J . EMPEBOR i;. GAUBT SHANKAR* 

of 1880 {Indian Penal Goia), section 302~Mmdef --Pomnina by 
amnio— Mention-^Knowledge 

Mu.nrXa““:t” 

m all probability omse Saath „r such b!fl «iat it mart 

ana,ad«attaJa, ° « htely to came deatb, 

may aot haya baon to'omjdorr 

0 ““®“?™“ ''■ 0). King. 

rf de.th pa,aedupon one Qauri Shankar Bhat by the Sea, ions 

j “dg« r Conr? 

Mr. E. A. Sowara, for the appellant 

The Government Advocate (Mr A. B Syvm). for the Crown 

aged 58 yoars has hspn f 'h ^ ^ Shankar Bhat, 

JudgeofOawnporeonachafrframi */ 
death of a ifo t; T T“‘ 

Tro rec r^^ --“-I Poisoning, 

and a pelitfon of a I “onfirmation of fthe sentence of death 

through'tho S, 0 fntrndel;i TT*'V'’f 

Wo have also h,rl t n ^ **0 “ oonBned. 

behalf of the apnollanM '*'" 1 "^'^ oase argued on 
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of ifc. The hoys aie the sugar on the spot and, after some time, 
they weie both taken ill with vomiting and purging. They were 
carried to the hospital, and the lirbO report was made at the police 
station of Derapur on the 24th of September at 1 p.m,, that 
is to say, within about 24 hours of the occurrence. In this 
report Laid, the father of the boy Parminand, plainly accused 
Gauri Shankar of having given the two hoys some poisonous subs- 
tance in sugar, Ho did this on the strength of the statements 
made to him by the boys themselves. The boys were treated^at the 
hospital, and it was apparent that the case of the younger of the 
two, Parmanand, who was only about nine years of age, w^s the 
more serious, and on the 24th of September, the statement of 
Parmanand was recorded by the Tahsildar Magistrate, It is to 
the efiect already explained. It alleges that Diiiga and Pama- 
nand had been sent to the iemple by their mother at Gauri 
Shankar’s instaneo, that they were given sugar to eat, that they 
complained at the time that it had a cuiious taste, hut were 
encouraged by the accused to eat it, and that they were taken 
ill shortly afterwards. The parents of the two boys removed 
them from the hospital on the morning of the 25tli of 
September, perhaps injudiciously so far as regards Parmanand. 
The result was that, while Durga recovered, Parmanand died on 
the 26th of September. The subsequent autopsy, taken in 
conneelion with the report of the Chemical Examiner, puts it 
beyond doubt that death was the result of arsenical poisoning. 
The hospital assistant, who treated both the boys, gives evidence 
to the same effect. The symptoms observed by him. were those of 
arsenical poisoning and he suspected arsenic from the Srst. 

The evidence on the lecord is not voluminous, but it seems 
straightforward and reliable as far as it goes. Musammat Jasoda 
is able to prove that Parmanand was sent to Gauri Shankar at the 
temple, at the latter’s express request, and that whenh^ returned 
home about noon he was vomiting and soon becaiii^ seriously ill. 
The most important evidence in the o^se is the statement of the 
boy Durg%. He says that he was given sugf^i^ by the accused at 
the temple along with Parmanand , that th^ both complained of 
the sugar taating bitter, but the aoonsed re-assared them, saying 
that there was pepper in it. There is one slight discrepancy 


Bmvhkob 

t. 

Gatjbi 

Shaukar. 
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Shabkab, 


^ between hia statement and the dying deolaratiou of Parmanand. 
^ to the latter the boys were taken ill at the temple and 

had both of them vomited before they eft it, According to 
. iJurga he was able to go away and visit his house and anothei 
place, and had also eaten two puns, before he was taken ill On 
a consideration of the evidence given by Lala, the father of 
Pamanand, and by Jawabir, the fathei of Burga, it s^ms probable 
that some confusion of memory on the pait of the boy Burga is 
responsible for the dic-ciepancy. The evidence of Lala as to what 
he^ was told by Parmanand clearly supports the version in the 
_ ymg declaration. The point, however, does not seem of material 
importance, whatever the explanation of the disciepancy may be 
ihere is clear evidence of motive, although it may fairly be 
argued on the accused’s behalf that the motive is not a strong 
one for the commission of .uch an offence as murder. Thei e was 
a criminal prosecution pending against Gami Shcnkar and the 
case was down for hcaiingbefoie the Tahsildar Magistrate on tJie 
24th of September. Lala had been active m ariaiiging for 
t e prosecution and was the most important witness m the case, 
Jawabir, father of Burga, had also been summoned as a witness 
In the result Lala wa. unable to attend because he was waitin.. 
upon his sfck son, and the complaint was dismissed without any 
regu ar tiial the Magistrate apparently accepting a statement 
made to him by Gauri Shankar and not considering himself called 
upon to make further mquiiy in the absence of the piincipal 
witness for the prosecution. ^ 

^ The aoouad sets up no defence worthy of consideration, either 
in the court below or in the petition of appeal which he has 
addressed to ns. He denies all the facts alleged against him. Ho 
says he was not in the Tillage at all on the 2ard of Beptember 
and that the boys never came to him at the temple. In Us peti- 

JrenfsTtTe two h' ‘ that the 

patents of the two boys were so seriously at enmity with him 

■a ey administered poison to their own children in order to 

mto trouWe. A defence of the ’sort certainly does not 

The assessors, as well as the learned Session^ 
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these two boys with the intention to make them ill. We have 
felt called upon to consider caieluliy the question as to the precise 
nature of the offence thereby committed by the accused. The 
learned Sessions Judge passes over the point somev/hat lightly, 
with the remark that the accused must have kuoYni that he was 
likely to cause the death of Parmanand by giving him ai&enic. 
The question requiies to be eonsideied soiHo 'hat moie caiefully 
with reference to the piovision& of sections 299 and 1300 ol the 
Indian Penal Code. With regaid to the Ibrnii.!. o. theoe sections 
we think there can be no doubt that Gauri Sha ikai intended to 
cause bodily injury to the two boys and^that the bodily injury 
which he* intended to cause by the administration of arsenic was 
of a kind likely to le^ult in death, specially in the case ol a little 
boy about nine years of age. Fuither, we are quito prepared to 
hold that in administering arsenic to these boys he knew that he 
was likely theie’y to cause death. When wo come to consider 
the piovisions of section 300, clause (2), it becomes evident that 
the present case is one which lies very much on the boundary line. 
Somewhat similar questions have had to be eonsideied by this 
Couit in cases of dhatura poisoning and there has been some 
conflict of authonty, as may be seen from oho following cases 
Qimn-Einpress v. Tu/^ha (1), fAng-Btnp&ro,' v. Bhagwan Dlji 
(2j and King^ Emperor v. Qiitah (3). 

Each case must of course be decided upon its own facts, but it 
seems a grave matter to hold that a man of the accused’s age, 
adiainiatering a sub^cance like arsenic, with the effects of which 
the agriciiltuifft population of Northern India is well acquainted 
to a boy of Parmanand’s age, and actually causing his death 
thereby, is to be found guilty of any offence short of murder 
even though his intention at the time may not have been (and 
probably was not) to cause the death of the child. Taking the 
provisions of the section in question as applicable to thl facts of 
the case, we think we are bound to hold that Gauii Shankar in 
committing the act proved against him, knew it to be soim- 
mineQUy dangerous that it must in all probability cause to the 
boys such bodily injury as is likely to cause death. The case 
therefore Just falls within the definition of the offence of murder 
(1) (18Sf) I. Tt, E., 20 All., 148. ( 2 ) (1908) I, L. K,, 3o All 

W 11908) I 34, B., 81 W, 148. 
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border line, and aooeptins as wo ii, , ^ 

^ conclusion that fi « 
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power of the court. ’ iNVolre the supcrmt,.naing 
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magistrate of the first class. The magistiate T 
dispute likely to cause .a breach of the pel eZ J * * 

certain immovable property belonging to a mi l “ 
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noli been shown also that any party is in decidedly complete 
possession of a part of the subject of dispute. I attach the 
whole subject of dispute under section 146 of the Code of Crimi- 
nal Procedure, viz., the lands and grain m Ubri Chauk, till a 
competent court has determined the rights of the parties to it and 
its possession.” Against this order Sundar Nath applied in 
revisio'n to the High Court. The application did not purport to 
be filed under any particulai section of any particular Act, but 
contained the following grounds : — 

“(1) Because the learned magistrate had no jurisdiction to 
proceed under section 145, Ciiminal Procedure Code, inasmuch 
as there were no proper parties before him. 

(2) Because Barana Nath being a trespasser, his possession, 
even if proved, would not be lecognized in law, and he cannot 
take advantage of the provisions of chapter XII of the Code of 
Criminal Procedure. 

(3) Because the magistrate has not exercised his jurisdiction 
and made an older in accordance with section 145, Criminal 
Procedure Code, and maintained the paity who had the title and 
possession both in his favour in possession. 

(4) Because in any view, the order attaching the property and 
adding the various riders to his order iinposicg obligations on 
Barana Nath is contrary to law and improper on the merits,” 

Babu Chandra MuJcerji, for the applicant. 

Walsh, J. — I have no power to send for the record in gm 
application for revision i elating to proceedings under Chapter XII. 

Sub-section (3)of section 435, Criminal Procedure Code, abso- 
lutely prohibits that course. The law as laid down by the general 
current of authorities in this province is that the superintendence 
section, which is now section lOT of theGoveinmenfcof India Act, 
cannot be invoked so as to question proceedings which purport to 
be proceedings lawfully taken by a magistrate under Chapter 
XIl. It is well recognized that there is an irrecoucileable dif- 
ference of opinion on this point between some of the High Courts, 
notably two recent judgements, one delivered by my brother Knox 
and one delivered in Patna by the former "Chief Justice of the 
Pdtna High Com t based upon the course of authorities It is obvi- 
ous that, having rdgard to tHe view established in this Province, 
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the magistrate had not even had a report which dealt with 
any question of the breach of peace, so that the legal foundation 
for his authority had never been laid, and in interlering in that 
case I adopted the dicram of Sir John Stanley, ’idio soemed to 
think that the superintendence section could be applied to any 
circumstances to which revision would apply ii it had not I ecu 
expressly excluded 

Somehow or other m that case,! do not know how, the ciicum- 
stances were before me, because the recoid had beeii ^ent lor and 
the application had been admitted. It is aUvaye open to a party 
in biKTi a case as this to satisfy the High Court that the pioperty 
of whit h ho is entitled to possession has been dealt wdth by an 
01 tier which has no legal authority at ail, and he may do so by an 
affidavit or in any other reliable manner, and thereby invoke the 
superintending power of the couit ; but I do not think he can ask 
this Court Lo interlere in revision or to send for the lecoid, 
merely by showing that on the face of the judgement the magib> 
irate has neglected or misinteipiefced some of the provisions of 
the Chapter. 

The application is reiected. 

Application rejected, 

APPELLATE CIVIL. 

Bejo e M . Justice F%ggottand Mi. Justice WaUu 
L. W. OBDE (PoAlNTirF) v. THE SEOBETARY OE STATE FOB INDIA 
IN OOUNOIL (DjfflBiEJSDANO}),* 

Act m. I of 1804 {Land Aogmsition Act), seemns m~- Frincijjles of 

a-, tessmenf of comFeUMUon-, Land forming pa? t of compound of house, 
hut actually %n yossmwn of tenants w%th occupancy ngMs. 

The owner oi a house with a oompound attached to it let out a laige part 
of ths oompoimd to agficultural tenants whom ho allowed to aoguire occupancy 
rights therein. HhZcZ, on a question arising as to the principle of assessing 
oompeasation for this portion under the Land Acquisition Act, 1894, that, so 
far as the owner’s interest was concerned, compensation was properly calculated 
at so many years’ purchase of the annual piolits actually received by the 
owner at the time of the sale. The owner could not, in the oiroumstanoes, be 
allowed to olaim compoasation as dor a building site. Bombay Impmement 
Trust V. Jalbhoy Ardeshir (l) referred to 

* First Appeal No. fi49 of 19ig, iiom aTeore© of D. Johflston, District 
Judge of Mmmh dated the lltei oi May, 

L. &.,8SBom.,4S3, 
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^ Foe the purposes of this report the factq nf i 
L. W. Ctoi, briefly stated as iollows : The appellant owned a CuL Thh 

ZC He had let 

od? S tate ^ compound to aoricullnml 

"flbte thorezn/and GorernmentTevIne 

:n the vicinity o/the Ipo'nr 
Act, I of 1894, the Government acquired for build’ 
plot, measuring about 8* bighaa. out of the said compoun7°m“ 
urn awarded to the appellant for compensation was Loulled 
:^rs puichase on the net rent income of the vlot d *■ 
worked out at about Us. 213 a bigha, exclusive of the , 

well and of the IS per cent, allowance A ft. !t ® 

Be 1,022 odd was paid a. compensation to ’the oocupiv T” '' 
of tho plot, and this came to about Es. 108 pe/biuha™™ 
appellant objected, mter aha, that he ought to have b ^ 
full market value ol the land oonsiderel a bufld ^ 
that locality, and that action .should havrh: iu 

Distriot Judge, upon a refcience, came to the fi.d a' 

value of land for building sites in that loc ,.f ‘i>o 

Bt. 500 per bigha. but as ^he land fn ul^t s h"" 
the eristeuce of tho tenants’ occupancy rights ir. I 
other than the value calculated on its rent income T 
who could not extinguish those occupancy rights ' The n 

Judge further held that section 48 had no JpLtl ™‘ 
as the compound had not been kept up as suZ but , ““ 

tenants, who had been allowed to acqune Tils “ o 
Except in a matter of slight detail the Bistriof Judge 
the award The appellant appealed to the High ofuT 
Babu J^rasad Ghosh, for the appeUanf 4 *4 1 
District J udge had proceeded on an mroZou, princT 
mg Ihe market value of the land “ ascertain- 

w- ow„ »< J ;£ «» 1 

ofBATOSELon T . “/‘’J'^'“'«(l)aad upon the 
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“ the market value of the land ” in section 23 of the Land 
Acquisition Act, As to the proper method of ascertaining the 
market value of agricultural lands situated within a municipal 
area, which were in the possession of occupancy tenants, he relied 
on the ruling in The Oolleotor of Dacoa v. Earl Das Bysah (1) 
and contended that the appellant landlord was entitled to the 
difference between the value of the land which might be paid by 
a willing purchaser if it were not in the possession of occupancy 
tenants and the amount actually awarded to the latter by the 
Collector. On the Judge’s own findings the appellant was entitled 
to the difference between Rs, 500 and Rs, 108 per bigha. He 
relied further on the case of Dhani v. The Superintendent of 
Behra Dun (2) as to the value of the land in question as a 
building site as disclosed by the evidence on the record. He also 
submitted that enhanced compensation on the ground of damage 
from severance of the land in question from the rest of the com- 
pound should have been allowed, 

Mr, A, B, Ryves, for the respondent, was not called upon. 
PiaaoTi? and Walsh, JJ. i— T his is an appeal in a land 
acquisition case. The plot of land in question is situated at 
Meerut and is required by Government for the purpose of a 
boardiug-house in connection with an important school. The 
owner objected to the District Judge against the sum awarded 
by the Collector, but his objections failed, and he has appealed to 
this Court against the order of the District Judge. The memo- 
randum of appeal before us raises three points, two of whiesh 
may be briefly disposed of The plot of laud in suit forms p i rfc 
of a compound appurtenant to a house owned by the appell.ant, 
and the point as taken in the memorandum of appeal before us 
is that the District Judge has erred in refusing to enforce in 
fe.vour of the appellant the provisions of section 49 of the Lniid 
Acquisition Act (No. I of 1894), according to which the appellant 
was entitled to claim that the entire compound should be acquired. 
As a matter of fact the point has not been argued before us 
precisely in this form. Tt has rather been contended that the 
provisions of section 28, clause (1) (thirdly) have been overlouked 
by the court below, and that the compensation aw'arded should 
fi»V 0 been increased upon an estimate of the damage presumably 
(1) (1912) 14 XMiaa im X890, P 129. 
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sustained by the appellant in consequence of the severance of this 

R.V/.0BD1. parcel of land from the rest of the compound. If we thought 
Tm |“jnstice had been done to the appellant in the court belw 

eufficienlly clear by hi, 

wOoSt P *si™g to claim his remedy under 

eotion 49 or under section 23 aforesaid, we should not have felt 
that there was any technical objection in the way of our doinv 

an Jstantial justice. We find that this point has 'been considered 
m all Its bearings and has been disposed of by the learned District 
Judge. The fact is that, although the land in suit may be 
spoken of m a sense as forming part of the compound of a house 
/I"®* “ot boon kept up as a compound. Both 
. e p ot of land m suit and the adjoining area have been brought 
under cultivation, and occupancy tenants are in oultivatL 

possession of the same. Under these circumstances it does not 
appear that any ease is made out for a chim for enhanced com- 

pensalion on the ground of damage from eovcrauce. The third 
I^eamappealisastothe alleged uuder-ralnation of the well 
situated on the plot of land in set. It is snOicient to s,ay about 
this that the Je.iri,ed Di.tricl, Judge was right m rem, irking that 
on the matoiuls available on (his recoid, there was no oise made 

ont for mcrea.ingthesumiw.ardodbythe Collootor under this 

head. Tnere remains the more substantial plea taken in the 
second paragraph of the memorandum of appeal. It is contended 

H 1. m f “li^kough at present under cultivation 

and held by occupancy tenants, has a value as a building site 
which has ieen entirely disregarded by the court below We 
ave ieen referred to the case of Somkxy Improvement frml v 

ffutifi "’’i pri^ip'es applicable to the' 

acquisition of land m respect of which there evists more than i 

one interest have been discussed and laid down. Wo do not se! ! 

that these principle, have been overlooked by the court below ' 

Tbo leartiod District Judo-e has taken inM ^ i ^ 4 

the market value of this “and migS be if itTrf "‘““/'I < 
available for buildinp- TmrnntiA« tt i vacant and 

' irom this point of view at 1. 500 a bSl Te“ m ’ 
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argument om attention lias been drawn to portions of the evidence 
from which it might be inferred that even this sum of Es 500 a 
b.gha was an under- valuation, but on the evidence as a whole 
there seems no reason w],y it should not be accepted as far as it 

P““‘’ ‘be 
‘be land in suit was 
not at the disposal of the appellant for sale as a building site. 
Any one desiring to acquire it for that puipose would htve to 
deal, not merely with the appellant, but with the occnpancv 
tenants, who have vested rights not tiansfeiable except under 
stringent limitations as laid down in the Tenancy Act Takini» 
this matter into consideration, the learned District Judge ha! 

come to tlie conclusion that the value of this land to the appei- 

ant himself does not exceed the sum which has been allowed V 

of'tte amiud ‘b^ basis of so many years’ purchas! 

Of the annual profits actually derived by him from it at the 

present time We have been asked to consider what has been 

wtually paid by Government under the orders of the Collector 

to the occupancy tenants loi the purchase of their rights • but tho 
cooupanoy tenants accepted tiic Collector’s valuarioi ltd hli 
case was not before the com fc below. Had the occupancy tenants 
given evidence in tho present case, .and established the Lt that 
theywoni, havobesnpieparedat any lime to surrender 1 1 efo 
rights to their proprietor for the time being, in return for the 
sum which was awarded to thema, compensation bythe Cotetor 
there might have been some basis for i 

award ill favour of the present appellant should be tcreased ty 
the difiorenoe between the market value of the land i l -i ^ • 
‘^ite, calculated at the presumed rate of Rs. 500 a bm-hl ^a^d 

irelllt ^'^»ded by tho ColTeot’or to th! 

aurhevii:eo:Jh::3“:!dT’' - 

occupancy tenants in the’ ColloclrTUaTTr 

suggests, as a necessary inference ihp fn f d f ^ 

«eei.;thS;t:t£r ^%bts. It 
the order of the court below. We dismiss the 

•Appeal dismAsseH, 
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Before Mr, Justice Piggott, 

. EMPEROB V. INDAR Am othbes * 

Onmnut Proceduie Code, sections Ho (f\ and 11 7 ij 

hehaM^ Evidence of general lepute not admissible when tt/fal/t « 
prosecution tests on section no (/) ^ 

Inapiooeeding under seohou HO of ihe OoflA nf n • • « 

where the basis of the Oourfaorderis clause HI of that f P^^^cedure 

the person against whom the proceeding is taken is ^ 

« .0 

IS uota faotwhioh under section 47 of the nrJiA 7 ^ community 

general repute. ^ P^^oved by evidence of 

Isr this case Indar, Jhabbu Lai and Bhoml n # i 

two sons harl haar^ • 1 I hopal, a father and 

er the provisions of section 110 of the Oodp nf n * ^ 

the High Court. ^ ereupon applied m revision to 

Jfr. A, IT, 0, Hamilton, for the applicants 

forthe'c" «— ,) 

fathetTudtw77/“7" a 

Magistrate to give ;ecurZ7beoT“''n ■“ 

of one year under tho n * • behaviour for a period 

Criminal Prooedarl “0 of the Code of 

dfamiseed by the District fe77fr“Thf order, has been 

00 an application for revision in resnect^ 7?“ “ before me 

1 have been through the record and 7 7 

ordersoomplained of are ml , 

oanuot he affirmed The orlr 1 tT'!— 

Porfeolly clear and etrail7l 1 is 

doubt the grounds upon thl Tl'* 
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There was a daooity at the house of on?RamD“1 “"I 
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forthcoming to the effect that this dacoity had been organize 1 
by Indar and that he and his sons, Jhabbu Lai and Bhopal, had 
taken part in it. The three men were placed on their trial along 
with others, charged with having taken part in this dacoity and 
the murder of Ram Dayal. They were acquitted by the 


in 


Sessions Court. The present proceedings are an attempt to prove 
by hearsay evidence what the prosecution were unable to prove 
by direct evidence at the sessions trial. The learned District 
Magistrate says quite frankly that he is satisfied by the evidence 
on the record that Indar, Bhopal and Jhabbu Lai bad got up the 
dacoity at the house of Ram Dayal There is piactically no 
legal evidence to this effect on the record If it is alleged 
against a person, even in a proceeding under section 110 of the 
Code of Oiiminal Procedure, that he on a certain occasion 
committed a particular offence, that fact must be proved by 
relevant evidence It is not at all the same thing as proving by 
evidence of general repute that a man is a habitual offendeu 
Moreover, in the present ease the preliminary ordei drawn up 
by the Magistrate shows clearly that the piosecution weie not 
pr'^paied to imdeitako to piove, by evidence of geneial repute 
or OjherwHe, that these men were habitual lobbers or habitual 
leceivers of stolen properly. The case against them was that they 
were so desperate and dangerous as to render their being at 
large without security hazardous to the community This is not 
a fact which under section 117 of the Code of Criminal Pioce- 
dure can bo proved by evidence of general repute. I do not 
say that in a proceeding of this sort evidence of general repute 
may not be offered in support of an allegation that a peison 
against whom proceedings have been taken is habitually a robbei 
or habitually commits extortion, and that the court may not be 
asked at the same time to consider whether this evidence of 
the man’s genera! repute, road in connection with direct evidence 
establishing definite facts against him, may not justify a conclnsion 
that he is a desperate and dangerous character and within tha scope 
of clause (f) of section 110 of the Code of Criminal Proeedura 


If, however, it is intended to conduct a prosecution on these 


lines, the accused should have fair notice 
preliminary order drawn up against him. 

39 


of the fact in the 
The form of the 
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. that those 

the proseoution were not prepared 
Shese men were hahitual robbers or 
property. For all those reasons! 
ders complained of cannot be sus- 
■ of the Sub-Divisional Magistrate 
and Jhabbn La], If they have 
■ed, their sureties will be discharged 
anceiled Jf they are in eustodv 
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T n ^ BABU lab akd oai 

Hiftidu Z/OiW-^Eai titiofi- ~ 

^ pai iitioned sttbse^' 

‘^c-partifion. 

One of two brothers 
be the joint family 
was efieoted which 
oousiu of the parties established 
property which had been 
that it V7ds open to tbe 
ilready o/footad— at 
J-ba lo,s oocabioned by the 
ref sued to 

Gai^e-hi Lal and Babu Lai 
La! sued Ganeshi Lal^for 
namely a number of house 
Ganffihi Lal in hii, defence 
of joint family proi.ei-iy_ 
soorie), which als > should b 
entered into a coi 

decree was passed 

of a large house 
CaneshiLai; anc 
Pabu Lal and obhp 


sued the other foi partition 
Pioparty The suit was compi 
was embodied in a decree, f 
— J by suit his title to 
iJrea'^y divided between 
two brothois— if not 
aay late to ask the 
success of their 


S of what they alleged to 
promised, and a partition 
Subseguentlyj however, a 
one half of the family 
the two biotbeis. Eeld 
> to re-open the partition 
acljust as between them 
tut. Ma tUi V, Eama (l) 

/ers. lu 1910 Babu 
fche joint family property, 

^ m the Meerut district, 
there was another item 
shop” at Landour (Mus* 

the partition. The parties 
on the 21st ofDeeember, 1910, a 
3herewiDh By this decree one-half 
[-o Babu Lal and the other half to 
chouses, some were allotted to 
D'd, and on e was left in their 
om a deoroQ of 

July, 1916, Sabordimate 

21 Bom , ft h 
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joint possession. The efifect of the decree upon the » shop ” at 
Landour was a matter of controversy. 

In 1914 Khairaii Lai, a cousin of the two brothers, brought 
a suit against them claiming title to on>half of the family 
property and asking for possession by partition of his half share 
out of the whole of the property dealt with in the suit of 1910 
The two brothers denied that Khairati Lai had any title. The 
court found in favour of Khairati Lai, and on the 3rd of February, 
1915, decreed his claim The decree awarded him twp of the 
spaaller houses which had been allotted to Babu Lai by the pirti- 
tion jf 1910, and also that half of the large house which had 
been allotted to Gaueshi Lai It appeared that at the time of 
the litigation of 1910 the two brothers were acting under a 
"fide mistake as to their being the sole owners of tbe joint 
family property, and were unaware of the existence of Khairati 
LaPa title. 

The present suit for partition was brought by Ganeshi Lai 
on the ground that in consequence of Khairati LaPs suit and 
the decree passed therein he was entitled to re-open the question 
of the distribution of the properf-y effected by the partition of 
1910, including the ‘‘shop” at Landour, it was not specifical- 
ly alleged, however, that the parties were then under a mutual 
hond fide mistake. The suit was brought in the court of' the 
Suboidinate Judge of Debra Dan and Mussoorie One of the 
pleas raised by the principal defendant, Babu Lai, was that the 
court hadnojurisdictiontotry the suit, inasmuch as what was 
described as the ‘ shop at Landour was only business located 
in a house which did not belong to the parties, and consequently 
there was no immovable property situate within the territorial 
jurisdiction of the court. The Subordinate Judge was of opinion 
that he had jurisdiction to try only that part of tKe suit which 
related to the said shop,” but that there was no ground for 
re-opening the partition of 1910 with respect therqto. He, 
accordingly, dismissed the suit. The plaintiff appealed. 

Munshi JjulzaH Led, for the appellant 

The compromise and decree of 191-0 ^ected only a partial 
partition ; the “ shop ” and business at Landour and a house 
at Pilkhna were left joint. A subsequent suit for partition lies 


19lS 
Ganeshi La.l 
Babu Lab, 
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^ mtan law llports, 

"’h^e the former partition was partial. Moreover 
, to he parlrtioncflOlOhadnoidea that their cot 
W was also entitled to a share, and on that poir 
abounng under a bond fide mistake. One-half of ' 
having been aw.arded to Khairati Lai under the dec. 
the previous partition wa.s disturbed and the plaint 
judiccd in oousoquence of the common mistake 

crouumtanoes the plaintiff is entitled to have the 
oponod and to have the property rem.aiiiing after tl 

of Khairati Lai's share re-divided. I rely on Mo 
W, Eighth edition, page 690, and MarutL. Ram 
ower court is wrong in holding that it had jurisdieti, 

ole suit If It hadjnrisdiotion at all, that is, if anv 
property was situate within its territoiial jurisclic 

tl Sen. for the respondent 
e parties to the present suit were co-defendants 

Lai ssmtfor partition, and in such suits therec- 

ought to hnr °I “■ ®"‘‘' ‘i’fi present plaintiff 

gilt to have pleaded iiiKhairain' Td:.l'= .1 
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Muashi iaZ, was heard in reply. 

PiGGOTT, J: — ^This is an appeal by a plaintiff whose suit for — ;; — 

’ . . Ar j X Ganbshi LAr< 

partition has bee a dismissed by the court of the Subordinate v. 

Ju Igo of Dehra Dun and Mussoorie. One of the pleas taken in 
the written statement was that that court had no jurisdiction to 
try the suit at all. So far as we can gather from the judgement 
of the learned Subordinate Judge, he seems to have found that 
he had no jurisdiction to try the whole suit, but had jurisdiction 
to try part of it, and he has th erefore proceeded to try what he 
regards as a preliminary question sufficient to determine that por- 
tiou of the suit which he conceived himself to have jurisdiction to 
try. The conclusion we have come to is that the court below either 
had jurisdiction to try the entire suit, or had no jurisdietioU to 
try any part of it. Further, we are of opinion that the decision 
pronounced with regard to a portion of the plaintiff’s claim 
proceeds upon erroneous principles of law and is calculated to 
make it impossible for the plaintiff in any event . to litigate 
a possibly just claim any further. We must therefore set 
aside the decree of the court below and remand the case to 
that court under the provisions of order XLI, rule 23, of the Code 
of Civil Procediiro. In so doing, however, wo must make it quite 
clear i^hab we do not feel able on rhe materials before us finally to 
determine the queslim of jurisdiction. Wo leave that question 
still open, an I the court below, after receiving this order of 
remand, should again take that point into consideration at once 
and pass appropriate orders, according as to whether it finds that 
it ha.s or that it lia.s not jurisdiction to try the suit. The said 
suit arises out of the following stale of facts. Ganeshi Lai the 
plaintiff and Babu Lai the principal defendant are brothers. 

They were admittedly up to the year 1910 members of a joint 
undivided Hindu laraily. In the year 1910 Babu Lai brought 
a suit for partition against Ganeshi Lai. The specification of the 
property sought to be partitioned given at the foot of the plaint 
sets fonh a number of houses situated in the town' of Pilkhua in 
the Meerut district, and the suit was accordingly filed in the 
court of the Mun.sif of Ghaziabad, within whose berntoriai 
iurisdietion the said property was situated. In his defence 
Ganeshi Lai raised a question as to whether the plaint contained 
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■e ^specification of the property which ought to h; brought 
tition, Ho pleaded that Babu Lai and himself wore 
owners of ^a shop at Landour, the Canton ment of 
i, that this shop was an ancestral business caiaied ou 
•enefit of both parties, that it had not Leon doing wel 
here were heavy liabilities attaching to the business, 
m statement implies, if it does not actually state, that 
or business at Landour was in the possession mid 
management of Ganeshi Lai, and it is suggested that 
’s object in suing for the partition of the joint family 
.t Pilkhua,^ idnlo omitting all mention of the Landour 
-vas to saddle his brother Ganeshi Lai with all the 
ot^ diat business while taking fur himself his full half 
le joint property, some of which, it was contended, had 
based out of the profits of that business at a tlmo when 
is were available. This pleading obviously raises 
of fact and of law which the court conducting the 
v-ouid have had to determine before any decree could 
; but as a matter of fact the case was settled by a 
e between the two brothers. The precise effect of that 
0 as regards the business at Landour is a matter of 
ym the present suit ; but it is sufficient to note that 
was to partition the immovable property at Pilkhua 
ular manner. One large bouse was div4d between 
■rs in equal shares, the eastern portion being assigned 
-1 and the western portion to Ganeshi Lalf Certain 
's w.re assigned, seme to one brother and some to the 
in respect of one house it was provided that it should 
die joint possession of both parties. A rlp.-.m,-. 
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my sbai'e whatever in this property; but the suit was decree, 
m Khairati Lai’s favour on the 3rcl of February, 1Q15. The 
result of this decree was that the western portion of the largest 
of the houses in question, that is to say, the portion which had 
been assigned to Ganeshi Lai at the parlition of 1910, was 
awarded to Ehairati Lai and along with this one smaller build- 
ing, described as a shop with a kachoha house appertaining there- 
to, and another built house were awarded to Khairati 
ial out of the property allotted to Babu Lai in 1910. The 
plaintiff claims that, in consequence of the success of Khairati 
Lai s suit, ha is enUtled to re-open the question of tho distribu- 
tion of the joint ffimily property, and more particularly of tho 
immovable property, effected at the partition of 1910 We 
must take it that at that time Ganeshi Lai and Babu Lai honestly 
believed themselves to be the sole owners of the property in their 
possession which they then partitioned amongst themselves. 

There was, therefore, a bond fide mi.sf-.ah/:? nn 


GAlStlSHIiLAti 


uiie question of the partition re-opened. A 

on this point is that of Maruti v. Ramit (1). 
lb the principles laid down by the learned Judge 
It ca.se and we think that they apply to the - case 
. Ganeshi Lai, however, has chosen to complicate 
two ways. ^ He wishes to re-open, not merely the 
division effected of the house property at Pilkhiia 
I of 1910, but also the question then raised by him 
tive rights and liabilitie.s of himself and his brother 
ith the business at Landour. Believing appa* 
could do this mo.re effectually by means of a suit 
: court within who,se territorial jurisrUotion this 
iuuaifcd, he ha.s brought the present • suit,-’ not in 
e Miinsii of Ghaziabad, but in, that of the Subor- 
f Dehra Dim and Miissoorie.' I'he question 

(J) {i85)fi) J. L, B„^2l-Bora,, 888, 
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IHI indiah hm BBPoRTa, j^yoj^ 

~ that court has any jurisdiction to entertain this ' 

hxTa. depends simply on whether or not anv W ^ 

’• sought to be partitioned ie situated witUn the tlrri f 1 

titocodeofri^“du::ro“-f 

to the present case and i “ ‘iieir application 

does not live or 0 “ ’ on bn “r r.hi: tf “ 

Subordinate Judge of n„I. • n Ja™dietiou of the 

question arises as to the offe'et of w"'" b no possible 

-ecode. Either tij::rt\:t:i: u:ir 

the whole of this suit or ii Borl ■ • " icfcion to entertain 

all, and this de“ndr » I:; r'""™ « « 
when they spoke of the ‘■shop - MtuIteTa^T 

Totlr^ spetk*ni;:; 

not made clear beyond dismite bv fb a * 

before us and that the, e is rol fo f .b 

below. The only other .substratiol pit in 2T7 "f 

wording of the oompromiso of 1010 and , 1®’® “ the 

aocorfance therewith We a, e l 1 

materials before us for pronouncing a fina olin ,1' '“.r '''“ 

and It 1 , not advisable thit w/ should eL ™ ‘bis p .mt, 

question on the naerits before Ih^ ones 1^ 0 '/"““' j-” 

been finally determined. According L the detonZf ’f” J“’ 

of the comproniisG decree of 1910 was oni 1 

business at Landoiiivvith its assets and its Ikb"] V 

these might be, entirely to the share nf n whatever 

this independently altogether of the partitio^'f H ' 

effected by the other portion of the com 

intention for the defendLtl ' tha7rT • 

between the parties on thei^^ o-m comn arrived at 

"-'-ted 1o a d.,.ci,si„u tha, tl IZZZ “ 

part of ti,o nf i],^. -iojut, r form 

b)r which UnMk^shiW.idaion.. was rLnf-KT® ontoeiy a matter 

which may yet hip to bo d.'termined bel7' 7“ “ ^ 

IS ncasible r,uL.i. ^ betweenihe mrMm 
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order to make it clear that, in saying that Ganeshi Lai is in our 1918 

opinion entitled to hove a re-partition of the joint family pro- 0^^0111 Lal 

perfcy made in consequence of the success of Khairati Lai’s suit, 

we are not pronouncing any opinion one way or the other as to 

whether the assets or the liabilities of the Landour business 

should or should not be taken into account in connection with 

such re-partition. Our order therefore is that we remand this 

case to the court below under order XLI, rule 23, for re-tiial 

subject to the remarks wo have made. We leave all costs of this 

appeal to be costs in the case 

Walsh, J.— I entirely agree. I only wish to add one word 
on the point ari'-ing on the merits wdiich was substantially argued 
before us. I agree with the decision in I, L. IL, 21 Bom , 333, 
but I think that there is danger in ■:.tating as a general princi- 
ple that proof of such matter entitle ^ the party to re-partition. 

1 do not think that it entitles him to open up the previous 
decision except in so far as is necessary to apportion the loss 
which arises out of the new fact The right is baaed simply 
upon this principle, that where parties arrive at a partition either 
by agreement, ox by a decree (which after ali_ is only a more 
bolomn and binding form of agreement), there is an implied and 
mutual right oi indemnity or contribution in respect of any 
paramount claim by a third person which throws the burden of 
a loss not contemplated in the pai'tition proceedings unfairly 
upon one of the parties. If the original decision has been arrived 
at by a common mistake, which, of course, in the case of a decree 
is adopted by the court making the decree, the mistake can be 
set right pro tanto. 

Appeal decreed and cause remanded. 
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1918 ifae appeal It is, tietsfoie, no ground fo. f 
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I ' already been dismissed appeal had 

i 1 to the High Oour **’" 

to for the applicant :- 

appeal! a pauper^Tr" >^-e to 

ney-er been dealt! h or t 

rule 1, clearly shows that tl ! “f ■; 

, • I , part of the application for leave to appeal * 

• f ‘ t''“ga are quite distinct anfseparate^ rnT’ i ‘ 
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in court fees was a matter within the discretion of the lower igis 

court, and even an incorrect exercise of that discretion did not 

, ’ Mxjhammad 

furnish a ground for revision, Pabzand 

Maulvi Iqhal Ahmad, was not heard in reply. 

Tudball and Muhammad Rafiq, JJ. The present e^hatAu. 

applicant brought a suit m formd pauperis for possession of 
ceiiam property which had been mortgaged. He sought to 
recover possession without payment of any sum of money. On 
the 15th of July, 1916, the court gave a deciee for ledemption of 
the mortgage on payment of Es. 4,301-3-2. On the 19th 

of August, he filed an application under order XLIV, rule 1; 
together with a memorandum of appeal as directed therein 
asking for permission to be allowed to appeal in formd pauperis. 

The appellate court directed further inquiry by the court of first 
instance into the alleged pauperism and, on the 15th of February, 
that couit reported that the applicant was a pauper. On the 17th 
of February, 1917, the Court then took action under the proviso 
to lule 1 of Older XLIV. It examined the judgement and the 
deciee and rejected the application under that proviso. Informa- 
tion of this was sent to the applicant by post and he received it 
on the 17th of March, 1917. On the 20th of March, 1917, the 
applicant filed a petition stating that he had received a post 
card from the court intimating that his application for permis- 
sion had been rejected. Ho therefore prayed that he might be 
permitted to pay the court fee on bis memorandum of appeal. 

0)1 this the lover court passed the following order ; — “ Yesterday 
the applicant filed a petition requesting to be allowed to deposit 
fees and to prosecute his appeal. His appeal was dismissed on 
the 17 th of February last. I reject his petition,” The court 
therefore refused to exercise its jurisdiction in allowing the 
court fee to be paid under the impression that the appeal had 
been dismissed on the 17th of Febiuary. This is clearly wrong, 

The appeal had never been dismissed. The memorandum of 
appeal is still before the court. On the 17th of Febru&,ry, what 
was rejected was the application for permission to appeal in 
formd pauperis. We think that in the circumstances lihe 
appellant should have been allowed to pay the court fee, if he so 
wished, and we allow this appltoation aM direct the lower court 
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Tra facts of this case wore as follows'- 

One MusammatBhana.aHmdu widow han,,, 

eluted a deed ot gift lo la™„, J' 

The plaiuliffe were the presumptive reversion ^ f ^ 
oi gait had been eaoouted, they wore prepa d^T 1 
a declaration that the deed oi gift was n„ 7 a ’« “ 

^odoneesandtheplamtiffsofm::;^: ,^'^7 “P- tiiom. 
ed an agreement in iavour of the Ann. PLintitfs execut- 

7 to enforce their right t„ ^e Tel.::' “ "7" 

aboat to seek in consideration of the 7 “ '^*=re 

of the property and also undeLhluT 
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«eouted an agreement at the same fht ^ 7 
that they would transfer half 1 agreed 

support Musammat Bhana anrp°i7fer“d7 
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«j;‘ aw -.d ■* 

*’ Oi.,;i hw.:; ,, — 


Muhammad 

E'abzahd 

An 

V 

Rabat Ali 


rtrt4. 

the ikpian law uepobts, 
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applicant will pay the court fee. lu reoarZ ife 
apptelion, they will be costs in the caC Tn ZZlf 

result. ^ wi'l abide the 
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property and that the deed of gift should be set aside as agumt 
t em. The oourt^ oi first instance held that in view of the 

agrucmont the plaintiffs’ suit was barred, and dismissed it the 
defendints being fully willing to carryout their terms of he 
contract The plaintiffs appealed. The appellate court held lhal 
t le agieement ought to have been registered under section 17 of 
the Registration Act, and tint as it had not been registered it 
was not admissible in evidence, and, this evidence having vanUed 

It gave the plaintiffs a declaration that the deed of gift was not 
binding upon them. "" 

At the instance of the defendants the case was referred to the 

Kumaun Rules of 1894. 

Miinshi Liikshmi Narain, for the petitioners 

Munshi Damodar Daa, for the opposite pa. ties. 
lUDBALLand Muhammad Rapiq, JJ. , 

UiL: :ido^v, Lviog a *usan.^f Bhana, a 

, p , ’ “ estate, executed a deed of 

311 favour of her husband’s sister’s sons. Tho plaintiffs are 
premiiptive reversioners. After the deed o^f mft h«r? L 
executed they were preparing to bring a suit for^a H i 
that the deed of gift wL nof biadin7 upo hi „ T 
and the plaintiffs cim to terms, ®Th! laiuUff, 
agreement m favour of the donees under which they avrefd not 
to enforce then rignt to the dedara.ion which they wort about to 
seek in counderation of the donees transferring to them half o th 
p.opeity and ,.Iso undertaking to support Mif ammat Bban/ f 
the rest of her life and to pay off her debts TL ri ' oi" 

an agreement at the wlii!^ th " 

they would ti.iUsfor half the proneitv t u, agreed that 

support Muiammat Bhaua fuT p^ber Jeb “T 

agreement tho plaintijs have brought the present ^ahT 
they ask for a declanatiou that they are heirs to th ■ ’ * 

that the deed of gift should be sot aside - '' 

Tne court ot firft matance held that m view oT tt®””*" 
the plaintiffs’ suit w,is barred and dismissed it 7 
being fully willing to carry ou7;£“ 7 t'h 

She plaintiffs appealed. The appellate el: «%7t‘r 
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agreement ought to have been registered under section 17 of the 
egibtiation Act, and, as it had not been registered, it was not 
admissible in evidence, and, this evidence having vanished, it gave 
the plaintiffs a declaration that the deed of gift was not binding 
npon them W e are a*ed onr opinion as to whether the decree 
^ssed by the Commissioner was coireot, and if not, what decree 
should hare been passrf in the case. We hare examined the 
agreement. In our opinion it was not compulsoiily registrable 
under section 17 of the Begistration Act. It conveyed no lighl 
Ale or interest, nor did it purport or operate to extinguish ly 
right, title or interest vested or contingent in immovable pr^ 
petty of the value of Bs. 100. All that the plaintiffs a-reed to 
do was to forego their right to sue for a declaration for a certain 
consideration. As reversioners they had no transferable right 
title or interest in the property nor did they purport to tranffer 
any such right They simply agreed not to sue for the declara- 
tion for which they have now sought by this suit in court. The 

stances of the case as stated above we think that the plaintiffs’ 
suit was rightly dismissed by the court of first instant" 

nowhere alleged that the defendams have refused to carry on 
their agreement. In the course of the suit the deS 
expressed then willingness to be faithful to their word. There 
™ consideration for the agreement, and we think that the 
plain iffs were bound thereby. In onr opinion the deoiee o h 
appellate court should be set aside and that of the court of flr 
mstanee should be restored onH +I-, i ^ 

their costs in all T , , ^ defendants should have 
tgeir costs m all courts including the costs of this reference 

The co^ts m fchis Court will iuplndo T?a f?o i j p ’ 

defendants. " ^ 
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Bi>/o e M . Pigc^ott and Mr. Jjstice 1) < hh 

BAM BABAN EAI awd ANOam? (pLAiNTirrs) v HAB SEWAK DUBE 
AKD oaiirES fDrrEKDAMTB) * 

Begiilaitmi Wa. XFIIu/ 180o, see'aan S-Wortgage by way of eondzkmal 
saU—Smt fo iechrn}jkon ^Plm of fo o imdi,t the B&gttlakan-^PtO 

eeduie^ 

Iq the case of % moitgige to which, R'^gulation No. XyiI_^of 18Q8 applies, 
before it can bo boH that th'^ light of ledomption is b-irred, it must he proved 
that the raquiEementa of the Begulation have bean strictly complied with, 
that IS to say, that the mortgagee had served upon the mortgagoi a notioe, 
under the seal and official signatiuo of the Distuot Judge, warning him that 
the moitoaga would ba finally fo^aclosad in tne event of ,his failure to redenm 
Within the period of one ysi Ram r Taj (1) followed, 

Jasan Bai executed a mortgage ley conditional sale o|i the 
27th of December, 1866. His^heirs brought a suit for redemp- 
tion of the mortgaoe. The main defence was that by virtue of 
proceedings tahon by the mortgtgee under section 8 of Begulation 
XVII of 1S06 the mortgage had been foreclosed in 1877, and 
that the mortgagees were in proprietary possession ever since. 
The plaint stated that an application had been made by the 
mortgagee for foreclosure, but that he did nob obtain any decree 
for forecloiiiire. The evidence produced by the defendants of the 
proceednigi, under Begul ition XVII of 1806 consisted of a copy 
of the notice or party ma, dated the 13fch of December, 1876, 
issued by tlioDisiiiob Judge of Gorakhpur to Jasan Rai, and s, 
copy of the final order of foreolosure passed by the said Judge on 
the 22nd of December, 1877, which recited that an appHcatiop 
under section 8 of the Begulation had been made by the mort- 
gagee on the 21st of November, 1876, that a notice had been issued 
on the 13bh of December, 1876, to the mortgagor giving him one 
year within which to pay up the amount due, that from the 
Nazir’s report it appeared that Jasan Bai was away from home 
and that the notice and the copy of the application had been 
served on his son Bam Baran Bai on the 25th of Deoember, 1876, 
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__ proclamation had been duly made, and that the amount due 
EamBaban ^ot been paid or tendered by the moitgagor. The court of 
first instance held that by reason of these proceedings and the 
non-payment of the amount due ^uthin the year of grace allowed 
by the notice the right of redemption had been foreclosed, and 
the mortgagees had become absolute owners. On appeal it was 
the plaintiff’s contention that the proceedings were defective and 
invalid and were not duly proved as required^ by law. The lower 
appellate court held that the admission in the plaint of the fact 
t hat the mortgagee had applied under section 8 of the Regulation 
showed that the mortgagor had had notice thereof, and besides 
that the order of the District Judge, dated the 22nd of 
December, 1877, was sufficient evidence of service of the notice • 
and that, as the money had not been paid or tendered, the’ 
mortgage had been foreclosed and the morlgigees’ possession 
from 1877 was proprietary and adverse The suit was dismissed 
accordingly, and hence this second appeal. 

Babu Piari Lai Banerji, for the appellants . 

Even assuming that ill the pioeeeding, relied upon by the 
defendants under the Eegulalioii were regular and vab ] and 
that they have been piopoi ly proved, tlie tijo of the inoileantos 
would not be complete Those proooedmgs 1 omg of a m.niste°rir! 

rCiv "freots’ be done to effect. 

vely foieolose the mortgage. To do that the moitgagce had to 
fclloyip the proceedings with a suit lor possossiol or, f h 
was already m possession, with a suit foi declaration of his titk 
and possffision as full owner. I rely on the observations at 
bottom of page 850 and top of page 36! of the report of Forhe, 

V. /Imeeroomasa Bepmu (1). No such suit was brought by the 
m ttgagees in the present case Further, tl.o proceedings them 
selves were defective andinvahd. It is for the litgagoe to bow 

1 wrirr.-"''';" “• -> 

would make ^”7 one respect 

^ Id make the foreolosuie ineffective and would not extimraksh 

■ ' EognS P--“™ions of section 8 of the 

- ^ Mrfod of o (2) Tie 

( •( ^ ) 10Moo.1.a.,S40. W(1884)I,i„b.,U0*,im. 
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be calculated from the date of service of the notice upon the mort 
gagoi- ; MM Ohandra Sen v, Tarini (1). S-orender mrain 

Si,«ghr. SwarkalalMv,ndur(2). Here, assuming that the pro- 

per servioe of the notice has been duly proved, the date of sei-vioe 
was the 25th of December, 1876. and the date of the final order 
was the 22nd of December, 1877; so that the order was passed 
before the erpiry of one year. Moreover, the notice had to state 
from what date the year would begin to run and this was not done 
m the piesent case ; Madhoperaad v Oajudhar (3j, 

Service of the notice has not been duly proved ; it has to be 
established by evidence. The mere recital in the Judge’s order 
or the endorsement of the Nauir on the back of the notice, that th J 
mortgagor had been duly served is not legal proof and not even 
facie evidence of due service ; Norender Narain Singh v 
Dwarka Lai Mundur (2). Besides, on the defendant's own shoting 

he notice was not served on the mortgagor Jasan Eai but on hi! 

son The use made by the lowei appellate court of the pleadings 
m the plaint was not at all justified. There was no admissionft 
all of due service of the notice or of compliance with any of the 
(ormalities prescribed by the Regulation. In this connection 

le in“'rB7r1“o:^"!‘““ pages 406, 407 of .the 
ase n I, L. B 8 Calc, o97. and at page 118 of the case in I L. 

“ defendants have not proved that before 

commencing the pioceedings under the Regulation they made a 
previous demand of payment; the omission to make such demand 
vitiates the proceedings altogetl er; Karan Singh v. Mohan Lai 
(4). A recital in the application for foreclosure itself of a ore 

‘hereof; Sitla Balhsh 
T. Lalia Prasad (6). The case of Sadal Ram. v Taj AU f61 

was a case of a suit for redemption like the present, and fullv 
supports me No question of adverse possession arises in tbil 
ase. The foreelosuro proceedings being invalid, the right of 
redemption was not extinguished thereby, and the mortgage 
subsists. Mere assertion of an adverse title will not enabfe^ 
morl^gee m possession to convert his possession as mortgagee 

(8) US81) I. B., „ 0*„ ,11. ‘ej fi807) 4 A^L 

80 ' ’ 
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adverse possession as o^vnerj or, in other words, to cut down 

LN the period of redemption from 60 years to 12 years ; hheopal 
V hhadim Hossein {!), Ali MuTimumad y Lalta BaJchsh (2), 
AK Lahsliini Narayaii Tcv'ari (v ith Mun&hi Earibans 

Salim), tor the respondents :~~ 

If has been contended by the appellant the t, masmiich as the 
muitgngee did not follow up the pioceedmgs under the Regula- 
tion with a suit to e-stablish his title, the foieclosiire failed to 
bo Gfi6tti\6. Rebance was placed loi this pioposibion upon 
certain pas‘^ages in tho judgement of the case repoi te 1 in 10 
Moo. I. A , 84)0 , but theie aia other passages at pp. 350 and 351 
■which lay down that when pi ceeding'^ are taken under section 
8 of the Regulation the only issue, m so far as the right of 
ledemption is concerned, thciea''((.i left to be consideied, is 
■whether the jjayment oi deposit had oi had not been made before 
the expiry of the year of grace. In the piesent case admittedly 
there was no such payment or deposit. It has been held in later 
cases, after consideration of the passages memioned above, that 
the mortgagee’s title became absolute as ^oon as the year of grace 
expired vtithout payment having been made, and that it >vas not 
iieoessaiy for tho moitgagce to institute a suit thereafter for 
purfeobing his title; A Abbas v. Eal/m Fraaad (3) Bai id 
Beffam v. Mansur Ali Khan (4). 

Jhe right of redemption w’as extioguished by the expiry of 
the year of grace, ipso facto ; the final orda' was not a necessaiy 
ingitdieut Evv.n without the final order, and the recording of a 
final order is not a rcciuiremont prcsciibed l^y section 8 of the 
Regulation, the equity of ivdemption would be extinguished by 
lapse of the -year without tlm deposit. Any real or alleged 
irrcguferities in the final order are, therefore, immaterial, and 

cannot e made the basis of anj'" valid arguments against the 
respondents. 

^ Regarding moat of the cases cited by the appellants a distino- 
i^iu 1.0 dirawn between two classes of suits which may follow 
procce-.mos, i.akcn under ti’e Rtguktion.| the first being suits inS" 
tiMitcU by fbn mor.gagec will, t^he object of getting a pronounce- 
mciit from the ccuri of tlm completeness of Ms title, and the 

S aril I “r ‘I ", 

(-) (lb,8j I L. R., I Ah, C^5 iimi) \ B lU l ^ 
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second being suite brought by the mortgagor for redemption. isis 
The questions that arise lor determination in the two classes of — 

suite are different, and the onus of proof is on a different party. 

In a suit for ledoniption brought alter the close of proceedings Hab baswAK 
under the Eegulation the only question for determination is 
whether or not the deposit was duly made This was clearly 
pointed out m the case in 10 Moo. I A., 340. It ^vas with leference 
to a suit by a mortgagee to recover possession that it was laid down 
in the case in I L R , 3 Calc , 807 , that it was essential to prove 
strict Gompliance with the conditions laid down by the Regula- 
tion , vide top of p. 405, ‘‘ in an action ol this kind etc:^ In a 

suit for redemption biought many years aft ei the completion of 

the proceedings under section 8 it would be very hard on the 
mortgagee to throw upon him the 1 uideu of proving everything. 

That was nevei intended by the Privy Council. With the 
exception of the case in 4 A L. J., 717, all the other cases 
cited by the appellants i elated to suits biought by a mortgagee 
to enforce foreclosure ; they are, therefore, distinguishable. 

The case of Badal Ram v. Taj Ah (1) has extended to suits 
for redemption the rule that was laid down by the Privy Council 
with special reference to suits for enforcement of foreclosure 
brought by a moi Lgagee. It is submitted that there is no warrant 
for this extension. On the other hand, such extension would 
appear to be contrary to the intention of the Privy Council 
As regards the question of proof of service of the notice, the 
lower appellate couit has found that it has been proved. In 
second appeal that finding cannot be challenged on the ground of 
insufficiency of evidence. Further, the dictum against the pro- 
priety of presuming in favour of the due performance of all the 
requirements of section 8 of t lie Regulation was laid down with 
reference to suits by mortgagees and is not applicable to the 
present case. Personal seivice on the mortgagor himself wasmot ^ 

indispensable ^ Regulations of the Bengal p. Ift, 

Madho Singh Y, Mahtah 8ingfi ( 2 ). If it boheddifehat the ows ' 
of proof in the present case lay on the moortgage^S, Ilie cage may I ] 

be remanded for a fijiding as to previous*(^to|did/sefviee of notice^ 

^ ^ B,, h All , 




C Top., l€7it, p. 026. 
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fiabu BawrA was Mt Learf 

"■• • ■» ’• .« «.. 
««.J .. u, m ot 1>^„W, li s: 1“;“" ■"• 

son and grandson of the original mortgagor and th! ^ f", 
aie the sons and grandsons of the original mortc-n ®^“dants 
of the mortgage is admitted, and we &d that it t 
that the said mortgage, if redeemable at all ™ "^^d 
only for a larger sum than that tendered hv h- 
defendants, however, contended that Sit^o'f 
been extinguished by reason of eertain pro! Jini’’lr^‘““ '’f 
year 1876 by the mortgagee under sectL tTv , “ “ 

of 1806, Both the corns h»Io , “ ® ®®S“'«'‘>on XVII 

defendants on this point and ha™ aldedTlafr 
present smt is barred by limitation. This latto findif ‘ 

andVas’L™X'w“thrfesta^Sor“\* 

the equity of redemption has been SgiAhrd’^OTirh 
Of course, if it has been extinguished the s^'/r , 

.1 w “J 

prove their cause of action namel„ I' have failed, to 
If on the other hand, the equity of^edt^ptionV'’ ”^v“’ 
erfanguished, the suit is obvioilly within ^time Th^^ “ 

question for determination is whether the ' j' * ®e®ential 

the mortgagee in the year 1876 had the efiert ^/e 

equity of redemption. This must depend in the 6 ‘be 

■ caused the Ctgl r o^;! :t“r 

seutative, to be se'rved with a eonvefi® ’ repre- 

■, lion for foreclosure and also with a rof . applioa- 

■ ^ “d bffieial signature of the District Jn°ri ‘be 

j ‘0 redeem within a period of one vear Th. ^ ‘^"'*"®‘^“‘bng 

)t is sought to prove these facts ooLists of trltTuT^ 

proceedings of the court of the Dintr; e t ! ® ‘b® 

?!>erp,is abundant anthoribv to s.^; nthe n^ 

dents thatmo. „f t,. ‘be^r,^"i;::,:jr 
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Before Justice Sir George Knox and Mr. Juitiae Wahh, 

EMPEROR V. M4lHA. BAM and oraaBS.*^ - ( - 

Act jSTo. XF of 1872, {Indian Christian Marriage Act), sections Sand 68.—“ Pef 
sons professing the Ohristicsn religion'* --^Marriage between two bhangia 
celebrated acacrding to caste rites by two “ Qhristima " : 

^ One Maha Bam, wliose fathei; wara OHristian, Jjut'wKo hhnflalf was JduDd 
Dot to be a Ohristian within the mdaning of seetiotfS df thia Indian Christian 


• Orimijaal Appeal JTo. 873 of 1917, from an order of B. B. P. Rose, Addi- 
iional Sessions Judge of Ms^inRUri. dated the l7th' of September, 1917 
, , ' ; ' (I) cts'OT) 4 i,. e; J., 7X7. 
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cases in which the mortgagee had come into court asking for a 
decree for possession, or a decree declaring his proprietary title, 
after he had taken the requisite proceedings under Regulation 
XVII of 1806. There is, however, a Bench decision of this Court 
in which the same principles have been applied to a suit for 
redemption exactly on all fours with the suit now before us. We 
refer to the case of Badal Ram v. Taj Ali (1). We have been asked 
to consider the decision in that case ; but we do not ourselves see 
any adequate reason to dissent from it, and in any case we prefer 
to follow it on the principle of stare deeisis. The evidence 
relied upon by the learned District Judge as proving that the 
equity of redemption was extinguished by reason of the proceed- 
ings taken in 1876 was not evidence which could be accepted as 
establishing the facts sought to be proved on behalf of the defen- 
dants, and the decision of the District Judge on this point is 
based upon an erroneous view of the law and is open to inter, 
ference by this Court under section 100 of the Code of Civil 
Procedure. We may note that the Bench ease to which reference 
has already been made was also decided fei second appeal. These 
considerations are sufficient to dispose of the present appeal. We 
set aside the decrees of both the courts below, and in lieu thereof 
we give the plaintiffs a decree for redemption, to be drawn up in 
the form prescribed by order XXXIV, rule 7, of the Code of Civil 
Procedure, allowing redemption of the property in suit on pay- 
mentbf the sum of Rs. 393-1-0 (rupees three hundred and ninety- 
three and anna one only) on account of principal and interest, 
within three months from this date. The plaintiffs will be 
entitled to their costs in all three courts. 

Appeal decreed > 
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M.rriag0 A„t, ae 72 , although ho had boou 
attend a Christian school, 
of the bhmigi Ooaste. Thfg 
and MangJi, ^vi^o. rJihongh they 
ing. of the Act, officiated 
persons wsro convicted 
defined in section 68 of the IncJia''n 
Eana of abetment i 
H&ld that the 

facts appearing in evidenco, c 
ing of section 3 of the Indian 
Walbh, J because the Act 

Christian marriages only, 
a-nd Muihusami Mudaliay 

iEE facts of the case were brief 
ne IHaha Ram, alleged by the 

was married to the daughter of 0 

according to the rites of the 
Bachohan and Mangli, who wei 
Chnatianiiy, acted as mam (or 
Baohehan and Mangli were 
nation 68 of the Indian Christi 
-‘•072,^ as amended by Act XII of 
zing, in the absence of 


bapiizad when an inf 
was married to a IdmnQi accor 
marriage was conducted ' by two pc 
y were appan-ntiy Ouriitians wit 
as “ mam or priests, of tho hhcmgi c; 
-Bacblmn and ifangli of the subsi 

of that osou«or'~“ 

convictions could not stand, both because Mai 
. couJd not.be held to be a Christian wi 
Christian Marriage Act, 1872, and i 
m question deals with Christian • 
Q uoemEmp css v. Paul ( l), In re Kt 
V. Masilamani (3) discussed by Wals 


. Empeisor 

1 ). 

Maha Ham, 


and convicted ucae- 

m Marriage Act (Act XV n' 
. offence of soiemni- 

niarriageof MaImKam, acSkI,tfthaLl‘^ <fctriet, the 

aent oftheLesddSoe T ™ of theahet 

thatMahaEbmwasnoU^^^^^^^^^^^^ 

eeotiou 63 of Act XV of 1872 had h . “““®'f''e no offence under 
Sessions Judge was of a different opinioV””™ 
parsons guilty and sentenced them each L ° , 

mipr^onmentforatormofonevear AlUb "porous 

to the High' Court. ' ®“0“5ed appealed 

' Ife. , J/ihal- eitand with him (MunsM B / r 
for the appellant:— , ' ' -Saieakwari I^rasad), 

Act !Xo* XV of TSilo 'a 

law relating to the aolemn^Lln ^ of th^^® 

sons profos.sing the Christian religion Th a Por- 

m mo) Li L, k.; 33 ir!id.]^s4A 
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relafcing to marriages in India, but now no longer in force) and 

Acf; V of 1852 and V of 1865, which last two Acts were repealed 
by this Act. 

For the scope of the Act, the Gcmite of hidia, 1872, Snpp 
p. 805, was referred to There was little donbt Wt the 
■V intention of the Bill, as introduced, was simply to deal with the 

forms and ceremonies of marriage j it was to be what it called 
^ itself-— A Bill to regulate the lav/ for the solemnization of 

t wam-ape, not a Bill to regulate the Marriage Law:’ The 

history of the Legislation thus clearly shows that doubts had 

arisen as to the validity of certain marriages and it was clearly 

intended to facilitate such marriages and validate them. The 
of the Act was not to prevent people marrying as they 
wished but to provide certain forms and ceremonies if they wanted 
to be married as Christians and at the same time to guard them by 
strict penalties for non-compliance with those ceremo- 
nies. The whole Act shows that it deals with Christian marriages 
alone. If they are not solemnized by one of the persons men- 
tioned in section 5, they are made void by section 4. It is 
submitted that the Act does not prohibit even a Ghristian from 
marrying otherwise than under the Act, if he wishes to do so. 

The offence charged here is that the accused "solemnized^’ a 
marriage in the absence of the Marriage Registrar, Now it is 
not suggested that the Marriage Registrar is authorized to attend 
Hindu marriages, and it is to be noted that no person other than 
a Christian can be appointed a Marriago Registrar (Vide section 
7). If, therefore, a Hindu does marry a Ghristian girl according 
custom of the caste both he and the officiating priest render 
themselves liable to imprisonment or transportation for ten years* 

Again a Sunni Miisalman can validly marry a hitahia (i. e., a 
Jew or a Christian), according to his law in the permanent form 
and with Muhammadan rites. If section 68 ,of the Chriatiah ■ ' T' b' 
Marriage Act be interpreted as widely as has bepn done hy the j • , ' . - 
Madras High Court, a Kazi who performs a marriage be-tween a • , ' / j ' • 

Musalman male and a jChristian female according to Miisalman* ' 
rites is liable to the punishment of transporta biop Tor ten years, s'-- ' 
yrhereas a Christian Minister or Marriage Registrar ‘ who per- . • 

' toms a marriage wibh Christian Hteg between ^usalman male ' ’ 


Bmpebojs 

w. 

Maha Bam. 


LVUJji All, 

- Christian female |is not subjected to any such penalty and 

■ except rtv 't followed almost without 
xoeptiou by tte Indian Legislature. A constraotion which 

aldde? r? if possible, be 

me ; e««.*apms v, tischer (]), Queen- Empress t Lum 

In the last mentioned case the order referring the case to the 

« oT th™*’”"'* ““‘-‘ion. -d ie adopted 

^60^00 68 mtvM®'™™! “ “Emitted Lt 

nVed 1 t ponnities for a person, who not being autho- 

axed by section 6 of the Act to solemnize marriages, sofomnizcs 

an^^v absence of a Marriage Eegistrir 

riage (purporting to be a Christian marriage under the Act) 

1. .. i. . c«r 2 

the time 0™,'^“'“°” “ “ Christian at 

the time of his marriage. Under section 3 of the Act the exnres 

o^zZZaTTof 

being ..plained r;eI: wo!S’:-:x: r f «“ 

ob;crol'i!ror°i 

action. God! cLt n sit of 

if was contended that merol’y be'Lse a pllZd Wn S:: 


pressure and persuasion tn K marriage, he resisted 1 

Christian cererr: It i>y 


(1) (1891) I. L. B., i4 g^2_ 

'2j (1892) I. L. R., 17 Mad., 391 ' ’ 

..20 Mad.. 12. ■ ^ ■ ■ ' , . 

40 Mad., 1030 . 
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M ^a‘ Governmeiifc Advocate 

-Mr. J.. X jR^^ygg)^ for the . 

The mtentioa of the Legislature was clear. Section 4 ex- 
pressly says that “ any marriage between persons, one or both of 

whom^is or are a Obristiau or Christiana shall be solemnized in 
accordance with the provisions of the next following section and 
any such marriage solemnized otherwise than in accordance with 
mch provisions shall be void,- and section 6S merely provides a 
penalty for solemnizing or professing to solemnize such a 
marriage contrary to the provisions of the Act. The inten- 
tion of the Legislature was that the country should 
not be flooded with void marriages with all the incidental evils as 
to Illegitimate children and questions of property and inheritance. 
Ihis result would be equally produced by a state of concubinage ■ 
the interpretation sought to be put on the seotion ou behalf of the 
accused would tend to encourage concubinage. Upon the 
evidence as regards Maha Eam’s profession of Ohristianitv 
great stress was laid on the fact that Maha Bam accused who 
took all the advantages supplied by a Christian school was 

estopped by his conduct from asserting that he was not a 
Ohristiau, 

Knox, J.— Maha Bam who described himself as sou of Kallu 
by caste a sweeper, Mangli, sou ol Sundar, sweeper, and Baobhan, 
son of Laiq, sweeper, have been convicted of an offence under 
section 68 of Act No. XV of 1872. In the case of Maha Bam 

68 of Aec No. XV of 1872. . ' 

The case for the prosecution is that Maha Ram is a Christian * 

married to the daughter 
o± one Shib Lai bhangi, and that Bachhan and Manglijwere Tmns 
or so-cilled priests of the sweeper class, who solemnized the 
marriage according to bhangi rites. The assessors gave it as 
their opinion that Maba Ram was not a Christian and ;that: .1 
therefore no offence under section 68 of Act No, XV of 1872'- had' ? 
been committed. The learned Sessions. Judge, boweyer, was .pf a [ 
different opinion. He found tbA annnssAd -nATiortWa 
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Oouit by learned counsel. The ooatenlion on behalf of the 
appllanta is that section 68 of the Christian MarriW Act does 
apply; that Maha Ram was note Christian at'he Wof 
i» marriage; and that it is not proved that Baohhan and Margli 

0 einnized the marriage. The first point, therefore, thaflri.!; 

l:rr“S::“:ir„:‘“‘'’“' at the time of the 

i “'^ ®pe«ally the section eonoerued, whioh 

has, undei the well-known rules for comstruetion in such cases to 
be so construed that no cases be held to fall within it which 1 
not fell! both within the reasonable meaning- of its i 

in the spirit and scope of the onactm^r'i; vtllrm”* 
be done to its language m order to bring people within it ] 

rather ™re must betaken that no one is broS witWn h 
IS not Within its express iauguage: The Lonclol County Coin 

ul v. Aylesbnry Dairy Company Q). As Abbott, 0. J poilZ 

^ - — - - 

i ^:“r ^ 1 .t “r 

be seen that the interpretation placed upon the words in this 
« ,s ono which harmonize., with the Intent and prl ^ 

1 t”: Legisl^^ ■ 

- and runs as follows J^The 'i ^ 

professing the Christian re i ::r™ fjf;- 
in, this passage shows that the defiiol s ! l"^ ?““ 

. 4nfihition. and that no other Lerni: ? , 

. - expression than is put down in the dMl V ® ‘n *^>8 

^ i trArr:;f 

tbe^e is a mr,f nf fK^ A + ' ^atwe Qhrishan,” Also 

: :; and ib 

Act No. XK of 1872, . . ® 8® nf 

A - ^ ^ ■ ■' ■ " ' ■■ ■ 



Section interprete the expression '‘Native Christian.” The 
meaning given to this latter expression is different from the moan- 
ing given by the Act to the expression “ Christian. ” It includes 
the Christian descendants of natives of India converted to 
Christianity as well as such converts. If the Legislature had 
contemplated applying section 68 to a Christian, i.e., a person 
professing the Christian religion, and had wdshod to comprehend 
within it a Christian descendant of a native of India 
have been easy to provide for thi 
provision was 
at the time of marriage 
religion. It is important to notice this, as 
argument on behalf of the prosecution attempt 
contend that section 68 applied not only to 
a Native Christian 
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it would 

•s in section 68. That no such 
made confines section 68 strictly to persons who 
were persons professing the Christian 
occasionally in the 
was made to 
a Christian but also to 
I am unable to accept this contention, and 
I hold that the issue which I have to decide is whether Maha 
Bam at the time when he was married to the daughter of Shib 
Lai was or was not a person professing the Christian religion. 

Again I repeat the word “ means ” which is to be found in section 
3 is an inclusive term and therefore no one except a person who 
professes the Christian religion comes within the purview of 
section 68. 

This drives me back upon the necessity of deciding who is a 
person who professes the Christian religion, 

I have not been referred to nor have I been able to find any 
precedent which lays down clearly what meaning is to be attached 
to the words profession of Christianity. 

Murray Dictionary, (Volume VII, 1909), 

.interprets the word “ profess” thus “ To afiSrm or declare 
one’s faith in or an allegiance to ; to acknowledge or formally ’ ' 

recognize as an object of faith or belief (a religion, principle, 
rule of action, God, Christ, a saint, etc,)” ■ w ■ 

In the case before us we have nob to deal with a person of an ' 
immature age or one who for any reason is I3in%ble to, giye^a; ■ ■ 

reasonable account of the faith that he holds, e,g.,>n.(^ph^^f - ■ /. 

tender-years in a sohool, '-etc. For several years iBapt has< ■ ' , 
beePr.a- Ijncwn up lad mixing ip yillage.aad sohooh Ufa. There-^ ■ i '* 
have been many -opportunities for .. observing and netini; ^ . 
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- ” f»™ally recognised a. an obiect, „f 

„ faith or belief, and .1 should expect to have been r.f ^ n 

abundant evidence on this point. He is the son of one M *” 

Regarding Ealiu the evidence is that f ^ 

position of elder in the P? \ ‘be 

ordained by the PresSerf 1 ^?“ ™ 

stances administer sacramenL; that Ve” 

year; that he has been confirmed, that he sifs ‘" 
sirpanch of a local Church • sifs upon session as 

spoken preacher • fhof h i un out* 

be taught Christianity in\fa oto vilk Ohrfatianity ; that 

that on one occasion when a 

Kallu to be a Chris&n if ““f" ^oi believe 

payers in public. All this is strong pwlf" 1 f 

b^e banng been a person who professed^heXisZr! ?^” 

fehgion. I have searched in vain for similardefini 

points the other way for whatever it S ft 

very little value and so 1 do not go into it ' ™ 

The evidence upon this point dven bv +h^ n 
the evidence of— ^ ^ Crown consists of 

(1) The Eev. A. W Mnovo « • i 

Church and a Missionary in lar JoTr M- 

*“ “•‘'’“■•ObAH..,.,,,,. 

(4) Behari ; 

(6J Mtl’tlaU pedfenS ' 

The evidence oi‘ the Rev A W tw 
M aha Earn is a Christian and ’ ful 

Christians. When cross-examined as Mangli are also 

-ifr. Moore says :— -‘We i-all j, mfln ^ u^uaning of this wot4 

. '' *■ ^'Uii a man 4^hriflhTro« T 
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Christianity, he does not make the same statement regarding 
Maha Earn, All that he says about Maha Earn is that his name 
was entered in the Baptismal Eegfeter, which sacrament was 
apparently administered at the time when Maha Earn was a babe 
3 years old ; that he never up to the time of his marriage told the 
witness that he was not a Christian, and that though he has seen 
him since his marriage he has not denied that he is a Christian. 
When the witness on one occasion said to him that judging by 
the clothes he wore no one fwould take him for a Hindu be 
laughed and said '' no.” The witness got Maha Earn entered in 
the Industrial School at Farrukbabad to leain carpentry He 
was at the school up to within 2 or 3 days of the, wedding. The 
school is for Christian boys only and witness sent him there as a 
Christian. This is all upon the point. Ifc does not appear then 
from the evidence of this witness that Maha Earn ever took pait 
in Church ceremonies such as prayeis and the like. 

The next evidence in point of importance is that of Rev 
W. T. Mitchell, He baptized Maha Earn when he was 3 years 
old. In his examination-in-chief this witness says that Maha 
Earn, when he was in the school at Mainpuii, professed to be a 
Christian ; that he took part in Church ritual a little before 
March, 1915, but the witness does not specify what part or w^hat 
particular ritual. In cross-examination this witness says that 
while all the brothers and sisters of Maha Ram had been baptized, 
they have, with the exception of one brother the witness Isa Das^ 
been married according to hhangi rites They have not strictly 
adhered to the tenets of Christianity. 

Isa Bas, the brother of Maha Ram, gave it as his deposition 
that Maha Earn is a Christian He never knew that Maha Earn 
had renounced Christianity. In ci oss-examination he had to 
admit that he lived apart from Maha Ram and that one of his 
sisters was married according to hhangi lites. 

The rest of the evidence for the Crown is of little impottapce. 
It is, however, abundantly apparent from it that Maha Ran# |4df 
giyen it out that he intended to have his 
ac|or#ng' to 
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pm 01 ’ the worship of the goddess is 
e. gone through m 

M«u E4M. ^ .j. 

that nodistincl ■■piofes^iou” of the Chiietian religion is attri- 
buted to Maha Earn beyond the fact that he dieeser/ae a Chris- 
tian, that when he was at the school at Fatehgarh he wrote one 
or morelelt.rsmwhiohhe called himself Mahhub Masih He 
had never been admitted to sacrament, and, according to wt 
-sMc.re,m, oh admission depends upon a oonlcsi ol Jh. 
This Maha Earn has never been shown to have made. His 
rothers and sisteis, with the exception of Isa Das, aie all persona 
who have b«-n mariiecl with bhangi rues and at such a marnaso 
an open piofsssion bf idolatry is made belore witnesses. ^ 

to hold that a peison is a person profes- 
'IR79 ^ religion wilhm the meaning of Act No. XV of 

872 simply because he is baptised as an infant when he has no 

possibility of saying to the world what is the faith to wldch he 

elongs, nor do I attach any particular value to the fact that he 
attends a Christian school. The learned connsel lor the SL' 

proflsLg thl't r “ nf ^^ 0 “ 

profes ing that he was not a Christian. The dressing as a 

Chnstran seems also to me very far liom being conclufive on 

to point, especially ,n the case ..t persons who beloit I ,r 

i * ■*. ; s 

1 4 i tj uuxiu iertet was pioduced nor was it shown 
tkt letters so written weie at all ol a public nature On fh 

Oto hand, we have undoubtedly a profelion in the ^ r 

Derforminiv 7 r the ca&e of fam 

P^rtormiug Bevtkapuja at the t me of Ms mi, . 

was uadoubtediv «. T mairioage. That act, 

min-iif rif,.? ^ profession, an act entirel/inconsistent with I 
Might add repugnant to, the view that- th^ i-tcv, m ^ 
pensou profo.iim f rnll! Porformingit 

fied therefore thai n T r religion, lam not satis- 

■' ha Earn was f cUnialr™ “ 

as 1 do Hat Maba Earn was not a Ohratj&i! ,4 the 
t| t follows that no ofWhf'ldte.lM Act 
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was committed on the 3rd of Junej 1917, either hy the so-called 
principals Manglx and Bachhan or by the abettor Maha Bam. 

I do nol consider it necessary to go into the question whether 
section 68 of Act No. XY of 1872 was intended to penalize 
marriages other than those intended to ha or purporting to be 
marriages under the Indian OhnbtLui Mrrriage Act, 1872. It 
seems extremely doubtful whether it was so, but, as I have said 
before, the question does not arise for decision in this case 

Yf ALSH, J.—I entirely agive. I should hold, apirt altogether 
from the general history ot Maha Ram, to which my brother has 
referred, that wdien a person on the eve of his marriage resists 
all pressure and persuasion to be miiried as a Christian by a 
Christian ceremony, and, having by birth and eomiection other 
’ religious assooiatious, deliberately decides to marry a sw^eeper, 
according to sweeper rites, and does public worship to Hindu 
gods in the presence of his relations and fiionds, he is not “ a 
person professing the Christian religion ” 

Mr. ^Sorabj^ contended that Maha Ram was “ estopped " from 
denying his Christianity. Apart from the fact that the principle 
of estoppel has no place in the criminal law, the idea of a 
“Christian by estoppel ” is a contradiction in terms. 

The wider question, as to the real ambit of section 68 of the 
Indian Christian Blarriage Act of 1872, is really involved in what 
we have decided and I propose to state iny views about it for the 
following reasons. The case for the pioseciition w^'as argued 
mainly upon that ground ; the learned Sessions Judge who decided 
this ease obviously did not like it, but felt himself bound to follow 
the decision in 40 Madras ; there has already been a division of 
Judicial opinion on the subject ; tho question is one of public im- 
portance ; 1 entertain no doubt upon it, and I think that prosecu- 
tions like the present should be discouraged. 

It is important to consider the scope and object of the legis- 
lation. It is a consolidating and amending Act, replacing th^ 
English Acts of 1818 and 1851, relating to marriage ifi Indiai 
and the Indian Acts of 1852, 1865 and 1866, dealSg the 
aame subject. These were enabling staluteliifrO^lin^® special 
conditions a|)propriate to the special ciredmstanoes apftd difficpl- 
, ires ’which are likely from time to tiine to confront those in India 
i*-,., m|Jrlage. The history of 

' ' hte had*al‘is§d as to the Yalidity 
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to proven* people marrying ao they Jfeh but ! el w ft "" 
protect themeelves and their posterity by a laf f7!lf f 
marriage if they wish to be married a, k ^ 

to be ailed the Indian Christian Marriage Aorand L 
It deals with Christian marriaues and nt • ’ “ ^ opinion 

In future such marriages canoni; be law^TifeT 7^^ 

Act. If they are not solemnized by one! ff! f f 

m aeetion 5, they are made void by section 4. CT 
prohibit even a professing Christian frnrr, ° 

than under the Act if he wishes to do so. " otherwise 

We therefore start with t,hi<5 fhof +1, ' • 

S“rr r r“' 

by a Christian marriage, should hnd hi7sd7‘l“fbirto'T'" 
tation for abetting the person who marries him ‘ P”’ 

penal. 

the offence of either one party or tlf* f"”''”’ '^“'eeted against 

celebrant, or the oflScial who may lawLlf’ f 

brant, wilfully and falselv dninn. ^ ^ authorize the eele. 

, of the Statute which probablv 5 pursuance 

^ . the whole procee^g Sid 

moment, every other offence d. ill 'n - section 68 for the 

Aetrequirestobe dolf rd V r r"“‘ ‘he 

lawfully authorized but by unlaX XaTorTu^f 

by an unauthorized person. ’ ^ “““ 

, ‘ I ■> Turning to section 68 it i*? in Kq v, j i ^ 

' not make it criminal for a professing 
’ ' ' ’'hich is void under section 4 if ! ” f T7 ^y a 

' ' ■ •'^ho solemnize the marrisire „„d f 
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authorized by section 5 to do so But section 5 only authorizes a 
person to solemnize Christian marriages, and no body can solem- ' 
mze Christian marriages in India who is not authorized by that 
section Section 5 itself appears to employ the word ‘‘ mariiages ” 
in the widest possible sense. ” Mariiages, ’ it enacts, “ may be 
solemnized in India, by certain specified persons. But this does 
not mean that no other marriages may be solemnize'l in India. 
Thau would be an impossible contention It must, therefore, 
mean - mariiages under this Act,” or m other words “ ChiistiaJ 
marriages.’’ I read section 68, therefore, as referring to a class 
ol persons, namely, those who solemnize, or profess to solemnize 
a Christian marriage under this Act, not being authorized by 
section 5 to do so. I cannot believe that the Legislatuie 
could have intended to sweep into the net of the criminal law, 
through an indirect piece^ of legislation by reference, not only 
every piofessing Christian who chooses not to be married 
as a Chiistian, but every non-Christian whom such persons 
might marry, and every non-Chiistian who took part in the 
solemnization or celebration. This would be contrary to the 
ordinary mode of interpretation of a statute, and would produce 
far reaching and almost ludicrous results I do not think the 
question turns upon the word ” solemnize ” so much as upon the 
object and scope of the Act. The case of Queen Emjress v Paul 
(1), decided in 189^, turned on the woid “solemnize.” The 
Sessions Judge had acquitted on the ground that the part taken 
by the Hindu priest did not amount to solemnization. He seems 
to me to have been feeling for a way of evading the eonstiuction 
of the Act now contended for and to have seized on the word 
“solemnization.” The appellate court disagreed, but I think their 
minds were diverted from the real difficulty. They went on to hold 
that the contracting parties themselves ought to have been com 
victod of abetment. As I have said, this is a startling result, 
and satisfies me that there must be a fallacy in'^l^ reasoning 
which reaches it. I have carefully considered the recent cSr^e Ifi t& 
M^landaivelu {2), decided by the Chief Justice Judged 

l^a-pier, J. I cannot a|r^« witli it,’" ’ I see nO 
JWel to the reasoning in Hapier,;J’f . irefemn|: order, while the 
Wef Jnstide into an appa$*int error. “Section 68,” he 

J ^ 

^ I i , J, ".li.. J V. ’ 
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~ 1918 says, “ merely provides 

EMPEBoii solemnize such a marriage contrary to the 

Uha^Ram ^ 

• son who does under section 5 ^ 

namely solemnizes a Christian i 

Mr. Sorabji urged that the 

clear. They did not want the 

with all the incidental evils as 

tions of property and inheritance, 

produced by a i ' " - 

of marriage, and the interpret; 

said rather to encourage concubinage, 

was pointed out by the Government 

our j-equest so that the view of Government 

to us, the Madras High Cour 

as the present may be valid by Hindu law if 

lished governing such marriages, 

MasUavuini (1). In that case the bride ^ 

removed the cross from her neck, and her 
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a penalty for solemnizing or professing 

T provisions of the 

imposes penalty upon any pet. 

what he is not authorized to do 
marriage. ' 

! intention of the Legislature was 
country flooded with void marriages 
to illegitimate children and ques- 
—e. This result wmuld be equally 
state of concubmageiiot regularized by any form 
" . ^^^tion contended for might be 

On the other hand, as 
Advocate, who appeared at 
might be presented 
t in 1910 held that such a marria,ge 
a custom is estab- 
See MutfiusaTJii Muddliav v. 
was a Roman Cathol ic. She 
— lorehoad was smeared 
sranman priest. The trial court spoke of 
3 practice of Hindus marrying Christian 
iu rues and such girls after their marriage 1 1 : 
■eligion.’^ The validity of the marriage 
imsHigh Court. This seems 'to me an • 
iitlering from the decision of the so-called 
to Madras. The result seems that nf. 
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1918 ^ qilestion for determination in thib appeal was 

^i^efcher certain property mortgaged to the plaintiff respondent 

SHABi Ba.! decreed to be sold subject to a prior charge claimed by 

the defendant appellant. 

The facte are Sufficiently stated in the judgment of the 
Judicial Committee. 

The case in the High Court was decided by Sir H a 
Richaeds, C, J„ and H. W. Lyle, J, . u. 

* f' Ramsay, for the appellant 

contended that he had a valid prior charge on the property mort- 
gaged to the first respondent, which could only be sold subject to 
such piior charge. There was no merger of the mortgage rights 
WiK'n the appellant by his purchase succeeded to the rights of the 
original mortgagee, and became, it was submitted, entitled to the 
benefit of the mortgage of 1880 . Reference was made to Qohal 

' «r; ( 1 ); Dinobundlm 

M Ohcmdlfy V. Jogmaya and Mahomed Ibrahim 

Sossain Khan Y. Amhika Fershad Singh (3). Moreover the 
first respondent was not a party to the decree made in 1891 jk th, 
prior mortgagee’s suit, and fhe appellant’s prior mortgage right! 

as against the first respondent were not extinguished. As to 

steps having been taken to enforce the decree, the appellant was 

the owner of the property mortgaged, and could not enforce the 
decree against his own property. 

B. Dube, for the first respondent, contended that the seonritv 

0 the prior mortgage became merged in the decree absol nte and 

was extinguished by it. Owing to the omission to make the first 

respondent as being the mortgagee of the second mortgage.a partv 

0 is suit (to which he was a necessary defendant under seotiL 85 

of the Transfer of Property Act), and the fact that the period of 

imitation for^ enforcing the decree’ began to run from tL date of 

Ae decree being made absolute, and that after three years the 

decree became barred under article 179 of schedule II of L 

Limitation Act,, 1877 rSo.' 7 ... 

^ jutuiaoir rrasad Sital /m 

t .0 rights which the appellant might otherwise have had against 
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the first respondent ceased to exist. The registration of the 
mortgage of 1881 gave the appellant notice of it ; Mahomed 
Ibrahim Mossain Khan y, Amhika Pershad Bingh (1), Limita- 
tion ran uninterruptedly, as the interests of mortgagor and 
mortgagee became joined in one and the same person. The appel- 
lant, moreover, could have proceeded to enforce the decree under 
section 232 of the Code of Civil Procedure, 1882, 

A> M Dunne, KG reply, contended that the appellant not 
being the plaintiff the limitation provisions referred to were not 
applicable and the equitable right the appellant claims was not 
affected by section 28 of the Limitation Act. As he could not 
enforce the decree agiinst his own property he should not be 
deprived of his mortgage rights by not doing so, 

1918, March, 15^/i The judgment of their Lordships was 
delivered by Viscount Haldane. 

The material point in this appeal, which comes from the 
High Court of Judicature for the North-Western Provinces, 
Allahabad, lies in a short compass. The question in the 
suit was whether property in mortgage to the respondent 
Shadi Earn, as to which he had sought to obtain a decree 
for sale under order XXXIY, rule 2, of the Civil Procedure 
Code, 1908, should, when sold, be treated as sold subject to 
an alleged prior right of the appellant under an earlier mortgage* 
This earlier mortgage was dated the 25 th of February, 1880, 
Shadi Barn's mortgage was dated the 15th of October, 1881, 

The appellant had become the successor in title to the mort- 
gagors, and It is assumed, for the purposes of this appeal, that he 
had also acquired such title as remained to the mortgagee under 
the earlier mortgage. In 1891 the prior mortgagee, whose name 
was Lachman Das, brought a suit on his mortgagee and in 1895 
obtained a decree absolute for a sale under the Transfer of Pro- 
perty Act. But the suit was brought only against the remaining 
mortgagor, and the second mortgagee was not made a party. TM&' 
decree neither Lachman Das nor his successor in tifcin tdo'fc* aa^ 
steps to execute, and under article 179 of thi Ihhednln to 
the limitation Aet, 1877, it ceased td 
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1918 become wholly ineffective long before the pres 

" commenced. The only other observation which iti is 

S ^'e ^®J2®ssary to make before considering the question of law that 

HADI AM. arises Tinder the Transfer of Property Act, 1882, is that on the 

admi-ssions of the parties it is to be taken that the second mort* 
gage was duly registered, and that the first mortgagee must be 
taken to have had notice of it when he brought his suit, and 
obtained a decree for sale in 1892. 

^ The mortgage made to Lachman Das in 1880 was a simple 

mortgage within the meaning of section 58 of the Transfer of 
Property Act, and under section 67 the mortgagee had a right to 
obtain, as he actually did, an order for sale. The provisions of 
the Act, inasmuch as section 69 does not apply to a simple mort- 
gage, precluded him from any right to sell without such an 
order. Under section 85, the first mortgagee was bound to make 
the second mortgagee a party to his suit for sale, and as he did 
not do so, the second mortgagee was not bound by the order for 
sale, which could only have been operative subject to his title. 
Section 89 is important. Under this section, where an order for 
sale under section 88 has been made, such as was made here in 
1892, in favour of the first mortgagee, the mortgagor, or the 
second mortgagee, if he had been made a defendant, would have 
bad the right to redeem if he had paid on the date fixed by the 
decree the amount due. If such payment is not made, a decree 
absolute may be passed, such as was made in 1896, for sale and for 
payment of the amount realized into Court. The section then 
provides that “ the defendant’s right to redeem and the security 
shall both be extinguished.” The construction which their Lord- 
sh%8 put on the language so used is that on the making of the 
, order absolute the security as well as the defendant’s right to 
redeem are both extinguished, and that for the right of the mort 
gagee under his security there is substituted the right to a sah 
conferred by the decree. 

t As their Lordships hare already indicated, the second mort- 

*>8“ made a party, was not afieoted by the 

■ j 8uit of 1892, and in addition the decree itself 

operative under the Limitation Act as the wsult of- 
navmg been done under it. It follows that the title of th4 
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second mortgagee, Shadi Ram, the first respondeat, has remained ^ 

in existence as the only encumbrance prior to the title of the - - - 

appellant as owner of the equity of redemption. Het^Ra-m 

They concur in the opinion of the learned Judges of the High ShxdiBxm, 
Court that the decision of the Assistant Sessions Judge of 
Moradabad, who tried the case, was wrong 

They will humbly advise His Majesty that the appeal should 
be dismissed with costs. 

Appeal dismissed^ 

Solicitors for the appellant;— ^ L. Wtlson Oo. 

Solicitor for the plaintiff respondent Franklin d 

Gould. 

J.V.W. 

APPELLATE CIVIL. 


Sef 0 f 6 Mr. Justied PiggoU and, M). Justice Walsh. 

GIRDHAR DAS akd othebs (DEFETOAurs) «. SIDES SHWABI PRASAD 
NARAIN SINGH and oihebs (Plaihiiffs)* 

Oivil Proaeduie Code (1832), section 315— Execution of deoee -..Sale in execu- 
tion-^Auotion purchase) deprived of property pw chased omng to failure of 
judgtmnUdebtor’ s title— 8uU to recover purchase money. 

Where property of a ju f gment-debtor had been gold twice over la oxeca- 
tion oi decrees against him and purchased twice by difierent parohasers it was 
held that the second purchaser took no title by his puiohase, inasmuch as at 
the time of sale the judgmeat-debtoi’s title was extinct, and that he was 
entitled to recover the purchase money which ha had paid, and to follow it 
into the hands of other creditors of the judgment-debtor amongst whom it 
had bean rateabiy distributed. 

The facts of this case were, briefly, as follows 
Certain house property in the city of Benares, belonging to a 
man of the name of Rajendradhari Singh, was sold by auction in 
execution of a decree against the owner on the 15th of Pebruaiy, 
1906, and was purchased by Ram Prasad Singhs The same pro- 
perty was, however, sold a second time as the property of 
Rajendradhari Singh on the 18th of March, 1907, and on 
occasion was purchased by Sidheshwari Prasad Kar4n 
others, This led to litigation, to begin with^ the Prst 

purcha^nr and the second, resulting in af ^e'nidcartnliiwr of Ram 
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GibdhabDas Prasad Singh. Thereafter the second set of pui chasers sued to 
SiDHBhHWABi recover from other creditors of Kajendradhari Singh the pur- 

and which had been rateably 
biNGs. distiibuted amongst those creditors The court of first instance 
decreed the plaintiffs’ claim. Certain of the defendants appealed 
to the High Court. 

Mr. JawaUr Lai Nehru and Munslii Hamandan Prasad, 
for the appellants. 

Babu Brij Nath Vyas and Munshi for the 
respondents. 

PiQGOTT and Walsh, JJ. : — The essential point raised by this 
first appeal is quite a simple one. Certain house property situated 
within the city of Benares belonged to one Rajendradhari Singh, 
who seems to have been heavily in debt. There were two auc- 
tion sales of the house property in question— one on the 15th of 

February, 1906, resulting in a purchase by Ham Prasad Singh, 
and another on the 18th of March, 1907, resulting in a purchase’ 
by the present plaintiffs respondents. The latter paid their 
purchase money into court and that money passed nnder the ~ 
orders of the coin t into the hands of a large number of creditors 
of Rajendradhari Singh, who had applied for rateable distribution 
m respect of any money which might be realized by the auction 
sale. Subsequently Ram Prasad Singh brought a suit, in 
which he impleaded the judgment-creditor on whose application 
the attachment resulting in ^the sale of the 18th of March 
1907 had been made, and also the present plaintiffs, the 
auction purchasers at the said sale. The result of that suit 
was a decision, between these parties, that the same proper- 
^ had been sold twice over, first to Ram Prasad Singh in 
February, 1906, and then to the plaintiffs in March, 1907. 

It followed as a necessary consequence that on the date of 
the latter sale the judgment-debtor Rajendradhari Singh had 
DO saleable interest in the property purchased by the plain- 
, ^ tiffs. The latter had, therefore, obtained nothing by their pur- 

^ ^ ^ ^ chase and became entitled to maintain a suit against all the 

{ judgment-creditors of Rajendradhari Singh to whom paymeuts * 
were made mut of Ihe money which the plaintiffs had p^iff t 

, law on this point is clearly iet|fod, al tDay be | 
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seen by referring to the eases of Eishun Lai v. Muhammad 

Safdar Ali Khan (1) and Muhammad Eajihullah v. Jai 

Earain (2). The comb beluw has accordingly decreed the 
plaintiffs’ claim against a large number of defendants, in accord- 
ance ’Rith the sums found to be lespectively due from each Naeaih 
defendant, or group of defendants. The appeal now before us is 
by five of the defendants only. The question as to the maintain- 
ability of the suit must be decided against the appellants in 
accordance with the rulings above leferied to. The question 
whether the present suit was or was not within limitation has 
already been up to this Court in appeal and has been decided in 
the plaintiffs’ favoui. The report may be found in I. L. E., 35 
AIL, 419. 

There arc pleas taken in the memoiandum of appeal before 
us which are apparently intended to suggest that the decision in 
the suit brought by Earn Prasad Smgh has in some wmy been 
used against the present defendants improperly In this litigation. 

The plaintiffs were obviously entitled to prove that they had lost 
the benefit of their auction purchase by reason of the fact that 
Ram Prasad Singh had succeeded in proving that he had himself 
purchased identically the same property at the auction sale of 
February, 1906. This fact could most readily be proved by the 
recoid of the suit in which Earn Pi asad Singh was the plaintiff 
and the present plaintiffs, along with the attaching creditor of 
Eajendradhari Smgh, weie the defendants. Beyond this we do not 
think that the court below has made any use of the record of this 
previous litigation. The contesting defendants, other than 
original attaching creditor, were allowed to raise every question 
of fact which could have been raised by them if they had been 
defendants in the suit brought by Bam Prasad Singh. They 
could not as a matter of fact have been made defendants in that 
suit, because it had been instituted before the order for rateable 
distribution of the sale proceeds of the sale of March, 1907, Bid 
been passed» This, however, we only mention incidentally, The 
questions of -fact requiring determination at this t^ial “Wblfe the , 
identity or otherwise of the property purchased fit |he^two eales, 
nf FehsKuary^ '1906 and March,ff907,»and> seoondljfj the validity or 
aastif. 34. Eq 19 & a., as in., sm. 
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1918 otherwise of the plea taken by these defendants that Ram 

Cl- 1 n ^ _ 


— 4. - ’ UUCKU XtOfJLU 

GibdhabDas Singh was merely a benami purchaser for the benefit of 


*/ WAAV* Ri/WiJ.UJLlU Ui 

Sidheshwaei ju<ig«aent-debtor^ Rajendradhari Singh. The identity of the 
Pbasad properties sold at the two auction sales has been established bv 

NaIULIN — 4 . J _ 1 . ... ^ 


Singh 


abundant evidence, and the point scarcely admits of argument. 
The truth of the matter IS that Rajendradhari Singh had pur- 
chased a number of contiguous houses in the city of Benares and 
had then built himself a residence, with suitable out-houses and 
other appurtenances, situated within one single enclosure cover- 
mg the sites of the various houses purchased by him. At both 
the auction sales everything within the enclosure, the boundaries 
of which were clearly specified in the sale proclamation, was put 
up for sale and was purchased by Ram Prasad Singh in February 
1906, and by the present plaintiffs in March, 1907. There is no 
force in the contention that different house numbers were men- 
tioned in the sale pioolamations of the two years. The identity 
of the property sold is sufficiently established by the sale procla- 
mations and by the evidence of the court official who conducted 
the sales. Ram Prasad Singh was at any rate the ostensible 
purchaser at the sale of F ebruary , 1906. The evidence by which 
the defendants in this suit have sought to show that he was a 
hmamidar Jot Rajendradhari Singh is of very little substance. 
Urtam evidence has been produced tending to show that Rajen- 

dradhari Singh was in funds in the month of February, 1906, so 
that he could have made this purchase if he wanted to do so. The 
ease for the defendants can scarcely be said to go beyond this 
It IS true that Ram Prasad Singh does not appear to hL taken 
as yet effective possession of the whole of the property sold to 
him, but l?he evidence on the^ record supplies abundant explana- 

Ra^ell dh Q* delivery of possession came, 

Rajendradhwi Smgh was lying seriously ill inside the house and 

It would seem that he died theie shortly afterwards. The 
evidence for the defendants does not carry us beyond the fant 
that Ram Prasad Singh has not hitherto taken steps to evict 
.Kaj^ndradhari Singh’s widow from the premises. This marhe 

L“do« "‘r 0^ it may be that 

he does ttot d^ire to contest the possible qnestion of the widow’s 

gbt of lesidenoe,. ,M6reover, it must be remembeted that Bam 




omgn s position lias beep complicated by the subsequent 
auction sale of 1907 and by the litigation in which he has been 
involved in order to enforce his title. The decision of the High 
Court in his favour was not pronounced until the month of SidhbLwaei 
N ovember, 1909 On the whole, there eeems no valid baaie for a 
finding that the purchase effected by Earn Piasad Singh at the 
auction sale of February, 1906 was henami on behalf of the 
judgment-debtor, or was anything but a bond fide purchase for 
his own benefit The defendants have further raised another 
very curious plea, suggesting that the auction purchase by the 
plaintiffs themselves in the month of Maich, 1907 was also 
henami, on behalf and for the benefit of Eajendradhari Singh or 
his heirs. In fact this seems to have been treated as the main 
issue in the case. ^ We have been taken through the evidence on 
the point, and it is really unnecessary for us to say more than 
that we find no reason for dissenting from the opinion formed by 
the trial court regarding that evidence. We can find no real 
reason for doubting that the purchase money paid in connection 
with the auction sale of March, 1907 was found by the plaintiffs ' 

themselves and that the purchase was effected on behalf of the 

plaintiffs, for their benefit, by their agent, Sheodhar Prasad 
The only remaining plea in the memorandum of appeal before 
iiB is that Ram Prasad Singh’s decree invalidating the sale of 
March, 1907 and affirming the validity of his own purchase at 

the sale of February, 1906, was obtained by some sort nf 
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Befo! e Ml. J iisUce Piggott, 

. . BMPEROE V ABDUL LATIP.^ 

Cnminal Pi ooeduie Code, sed^on 4>37 -Acoimd discharged hy MagktraU^OnUi 
for fuither inguhy—B'okee-— Judicial discretion— Ft aciiee 

Hotoginso«tion 437<.f lie Code of Oumiml Pcooeduvo mMms m. 
v,ous notaoe to be given to mj Moneed peteoa who hw been dieobavgea befote 
nrtber ingni.y mlo his o»ss is ordetea by a oompotenl anlboiily, that ,s by 
the High Court, on Iho Sessions Judge, or the District Migistrala. Nlvet. 
tholass as a matter of judicial discretion It is advis.ble that piovions not™ 
should issue when the m.ttei for consideration is the setting aside of an order 
of discharge in favour of the aooused poison who has been aolnally befoie the 

v. AJudUa (1) 

The facts of this casG woie as follows » 

Oq the 17th of July, 1917, a woman named Dojia was struck 
by a bullet while she was with her husband in a field where he 
i was working. ^ The shot had been fired by some sportsman in the 
immediate neighbourhood, and it was not suggested that the 
injury to Musammat Dojia was anything but accidental. A num- 
ber of villagers were attracted to the spot and proceeded to 
arrest two Muhammadans, named Abdul Latif Khan and Badal 
Khan, as being responsible for the injury caused to Musammat 
Dojia^ These two men were taken to the Kasganj Police Station 

some five niiles distant, along with the injured woman and hei 

husband, and at the same time there was produced at the noli™ 
station a double-barrelled muzzle-loading gun. The two Mu 
hammedans arrested on suspicion were admittedly strangers to 
Musammat Dojia and her ueiglil.oura. The police eventuallv 
sent up one of these men, Abdul Latif Khan, tor trial in respect 

. 19 of bhe Indian Anns Acb. The Manisirate who MnV 
Mgniaance of the matter began by issuing process against the 
otter stranger Badal Khan; but after taking the eviLoe 
dischs^rged both the accused persons The orflAr ni? r?* u ^ 
lifted the 21st of September 19 7 T/ d»haige is 

, The gnu m question, although 

* 4. * # Ordinal Rwj6i:n U — 

P^-tne. I,„g uo Dt,.b, Ibcm^boflrmTluS 
(i-) {18 j3)LLR,20A1U3S9- 
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bearing a serial number and therefore having apparently at some 
time or other been held lawfully under a licence, could not be 
traced in the Efcah district, and it is admitted that Abdul Latif 
Khan and Badal Khan held no licence to possess fire arms of any 
description Eepresentations were made to the District Magis 
trate as to the impropriety of the order of discharge, and on the 
10th of November, 1917, the District Magistrate, after examining 
the record, passed an elaborate order, reviewing the evidence, 
disenssing the comments made on the same by the trying Magis- 
trate and finally directing further inquiry to be made as regards 
Abdul Latif Khan, Against this order Abdul Latif applied in 
revision to the High Court. 

Mr. A. H. 0. Hamilton, for the applicant. 

The Assistant Government Advocate (Mr. R. Malcormon), 
for the Crown. 

PiaaoTr, J.: — This application in revision arises on the follow- 
ing state of facts On the 17th of July last, a woman named 
Dojia was struck by a bullet while she was with her husband in 
a field where he was working. The shot had been fired by some 
sportsman in the immediate neighbourhood, and it is not suggest- 
ed that the injury to Musammat Dojia was anything but acci- 
dental. A number of villagers were attracted to the spot and 
proceeded to arrest two Muhammadans, named Abdul Latif Khan 
and Badal Khan, as being responsible for the injury caused to 
Musammat Dojia, These two men were taken to the Kasganj 
Police Station, some five miles distant, along with the injured 
woman and her husband, and at the same time there was produced 
at the police station a double-barrelled muzzle-Ioadiug gun, The 
two Muhammadans arrested on suspicion were admittedly 
strangers to Musammat Dojia and her neighbours. The police 
eventually sent* up one of these men, Abdul Latif Khan, for trial 
in respect of offences under section 338 of the Indian Penal Code 
and section 19 of the Indian Arms Act, The Magistr^e tvhb 
took cognizance of the matAr began by issuing process againll 
tjie other stranger, Badal Khan; but after taking tlie ’bTidlnde, 
disphargej both the aepused persons^ The order^nf disehaToce is 
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which itself follows certain older decisions, has ever 
been disapproved of in any subsequent decision of this Court, 
I am myself of opinion that in a matter of this sort it would 
have been better for the District Magistrate to give Abdul Latif 
Khan previous notice and an opportunity of arguing the ease 
before him. I am not disposed, however, to interfere with the 
order of the court below merely on this ground. If the only 
result of my doing so were to compel the District Magistrate to 
issue notice now to Abdul Latif Khan, this might only lead to the 
passing of another order under section 437 of the Code of 
Criminal Procedure, and the only result would have been incon- 
venience to the courts and undesirable delay in the disposal of 
the matter. If, on the other hand, I were to take it upon myself 
to direct that no further proceedings be taken, I conceive that I 
should be straining the pow ers of this Court, and I am not 
satisfied that I should not be prejudicing the interests of justice, 
I have preferred to deal with the matter by asking the learned 
advocate who represents Abdul Latif Khan to take this oppor- 
tunity of showing cruse why further inquiry should not be 
ordered. In substance I have dealt with the matter as if the 
record had been called for directly by this Court with a view to 
considering the propriety of the order of discharge, I do not 
think it would be advisable for me to enter into detail with 
regard to the very different opinions expressed by the trying 
Magistrate and by the District Magistrate in respect of the value 
and reliability of the evidence produced at the original hearing. 
I do think, however, that the District Magistrate’s order shows 
good and sufficient cause for further inquiry into this matter in 
the interests of justice. It seems practically beyoad question 
that an offence punishable under the Indian Arms Act, as well as 
an offence punishable under Indian Penal Code, were committed 
by some person or other on the occasion in question. I agree 
with the District Magistrate that it is in the interests of >;j|^tioe 
that there should be further inquiry into the question. Wh^l^r- the 
tonunission of one or both of these offencesdsbtis not bidught 
hdme to the accused Abdul Latif Khan. J a4visab|e under 
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jg^g Etah. My order, therefore, is that this application for revisior 
EaiPBRoir Stand dismissed, and that iJie further inquiry against Abdu] 
Latif Khan directed by the order of the lOtli of November 191 ^ 
be held in the district of Aligarh. I transfer the case in question 
to the court of the District Magistrate of Aligarh, who may either 
dispose of It himself or transfer it for disposal to the court of any 
first class Magistrate subordinate to himself. 

With regard to one matter of detail which has been pressed 
upon my notice, I may say that I agree with the District Magis- 
trate that the procee lings taken against Badal Khan were 
injudicious, and that the fact of his having been m tlm ■nnoUiAr. b.r 
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Bs/ore Julies Sir jPramaia Oliaraa Banerfi and Mr. Justke Taiball. 
emperor V. GHULAM HUSAIN.# 

Act No XI vf 1878 {Indian Arms Act), seotion 19 {n-^Arms^Finding as to 
faoumofpossesstonofunlmnsed arms-^Uinor, nearing majority liviL 
with Us elderly parda-nashin mother^Nossession attyihuted to son ^ 
Apardfl-n^s/imladyandherminorsou^ayoungmanof some 17 ^ 

age, lived together ia the family house. In their house was a small coUociiol 
of arms of various kinds which had belonged to the father, who, as an hono “ 
magistrate, was exempt from the operation of the Arms Aet T'L.. ^ 

evidence that the arms were kept dean and that the son at ill events toolT a 
certain amount of interest in them ^ “ 

^0 conviction for an offence under 

j Act, 1878, was not open to objection. 

case are stated in the judgment of the Court. 

Crown, 
opposite party.- 
•This is a Government appeal 
d by the Additional Sessions 
•y ^the Local Government fronT an' 
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section 19 {/) of the Indian Arms 
The facts of this 
The Goy( 

Mr 0. SoM Alston and Mr. Abdul Raoof, for the 
Banerji and Tudball, JJ. : 
against an o rder of acquittal pass 

• Criminal Appeal No. 93 of iS^* 
order of acquittal passed by Abdul Ali H 
Gorakhpur, dated the QA+.l-i Af 1 . 
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Jirfge of Gorakhpur in the case of the opposite party Sheikh 
Ghulam Husam, who had been oonyioted by a Magistrate of the 

first class for an offence under section 19, clause (■/) of Ant YT 

of 1878 (The Arms TLn f f ^ - or Act 

m V tt . • ' facta are simple. Sheikh 

10^%?“^'“, '"‘*0 died in 

1901. The family is of good social position and owns consider- 
able property. Khadim Husain was an Honorary Magistrate 
and as such was exempt from the operation of the Arfns Act 
The family lives in a three storied pacca building at Ganeshnnr' 
At the death of Khadim Husain. Ghulain Husain was a bon; 
tender years. His younger brother was born a few months after 
his fathCTs death. Musammat Amina Bibi is the widow of 
Khadim Husain. Apparently, after the death of Khadim Husain 

he weapons which he had in his possession remain dt he' 
family residence and no steps were taken to obtain a licence for 

t ut this case occurred, was on the verge of majority, being' 

1917, at 3 p.m., m the absence of Musammat Amina Bibi and of 
Ghnlam Husain, the family house was searched and in it were 
found, in the ^emna quarters, locked up in oimirofa, three guns 
8 sworfs, one dagger, one ImlcH and three bid pistols, At the 
same time in the house were also found son 
which was engraved Ghulam Husain’s name, 
all in good condition and apparently ha 
cleaned. There was some evidence given 
effect that Ghulam Husain had been sei 
accompanied hy a servant carrying- a gun s 
the search. 


Emhbrob 

V. 

Ghulaih: 

Hdsain; 


case held that the I 
tey were under . his 
r possession without 
erefore convicted him and "sen- ■ 
1^000. On appeal the .learned ' 
Additional bessions Judge has held that tire mother, Musammat. ' 
Amina }3ibi, being the manager of the family, is the person who 
in law must be deemed to have been in possession of these”^ ■ 
weapons ; that the accused being a minor cannot >6 held to have 
been in possession andtherefoiA ottght not to Imyeheen cOnvictedc 
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xgj8 He accordingly set aside the conviction and sentence and acquit- 
*^MPEE 0 R^ Ghulam Husain. It is from this acquittal that the Local 
OHm« preferred this appeal. It is true that Ghulam ' 

Hnwra. Husain was not of full age at the time that these weapons were 
leeovered but there is nothing in law which prevents a minor 
from being in actual fact in possession of arms without a licence 
or which prevents him from beiog guilty of an offence under 
section 19, clause (f ), of the Act. It is difficult for us to believe 
that a parda-nashin lady^like Musammat Amina Bibi would 
have taken any care or specially retained in her possession the 
weapons which were found in her house. It is dear that these 
■ weapons were retained and that they were cleaned and properly 
looked after. In the same room with these weapons was thi 
spear belonging to Ghulam Husain himself on which his JZ 
was engraved audit is clear, therefore, that he to^k an inte": 
m the weapns There is, we think, good reason to believe that 
they were in his custody and under his control, and that he ht 
as a matter of fact, committed the offence under section la 
clause y). of the Act, Whether his mother has committed il 
same offence or not is not a question which we have to decide in 
his appeal, but we can see nothing in the present case to prevent 
t being held on the evidence that the weapons were under the 
control of Ghulam Husain and not of hfs moTher. & h! 

mrcnmstoces of the case we do not think that so heavy a Bne as 
Ra. 1.000 called for. Khadim Husain left behind bL l 
parda-nasUn woman as a widow and a small hoT TO 
: weapons had probably been lying in the house for yeL 2Z 

. more or less to the neglect of the District Magistate in not 

having taken proper action on the death of Khadii Husl Th! 
offence committed is one for which a more oT n^mi " 

. , punishment will suffice. We therefore allow the , 

-I '-'4 * M tbe order of acquittal anil rA«f 4 .t, set 

■ , Husain nnderseclion 19, 

' ■ ‘ ‘ Mm to pay a fino nf mb • f Sentenoe 

■ ' imprishS. simple 

,v. . ' '"'f •« t* ' 

• ‘ f ^ 

« 1... 1 ■'!?’ i , j . f. ™ ' - Appeal allowed* 

, V -- . s.,' " 



VOL. XL.J ALLAHABAD SEBIIS, 423 

APPELLATE CIVIL. i9i8 

Match^^. 

B&foie Si) Emry Eiclia)ds, Knight, Gkisf Justioe, and lusike Sir Pmmada 
Oharan Banetji. 

SBIPAT NARAIN RAI (Opposiijb PAairy) a TIRBENI MI8RA 
(Pbtitiohbe).* 

Civil P>ooedu)e Code {IdOB}, o)d&r XXI, lule T^^Executim of dee) ee’—Deoree 
passed agatnst a deceased person—Objeckon by alleged i ep esentatives of 
the deceased judgment-debtor that the deoee is a nulkty and incapable of 
execution against them. 

It is a good answei: to an application foi execution agaicst the alleged 
rapresentativas of a judgment-debtor to show that the judgment- debtor was 
dead at the time that the deciee was made, and that such decree is void and 
incapable of execution as against the person so dead Imdad Ah v Jagan Lai 
(1) followed 

In this case a decree for pre-emption was obtained against 
three persons, one of whom was Bindeshri. Bindeshri having 
died, an application for execution was made against the surviving 
judgment-debtors and also against the sons of Bindeshri as his 
legal representatives. The sons of Bindeshri objected that as 
a matter of fact Bindeshri had died before the decree against 
him was passed, and that therefore, so far as he was concerned, 
the decree was a nullity and could not be executed against them* 

The lower appellate court dismissed the application for execution 
against the sons of Bindeshri as his legal representatives. The 
decree-holder appealed to the High Court, 

Munshi jffaribans Bahai, for the appellant. 

Muushi IswaT Baran, for the respondent. 

Richards, 0. J., and Banerji, J s — 'This appeal arises out of 
execution proceedings It appears that a decree for pre-emption 
was obtained against three persons, one of whom was Bindeshri, 

It is alleged, and it is possibly correct, that all the three persons 

constituted a joint Hindu family. The question of jointness is 

not now before us. Bindeshri died, and the present application 

was for execution against the surviving defendants and isiT '* 

against the sons of Bindeshri as his legal represetotawfveS. It 


« Bxeoation. Second Appeal No, 686 ^of iS^T fioaA a of W, R. Q. 

Moir,j[^s|:riot Judge of (iorakbpur, 6ated tba ist^oi Itlaioi,. 1917, jeeverglfig a 
l^^ee of Bysd Mubtomad Said-Dd-dta, MunsS' ofBauagaon, Safeed ibe SOlb of 

1810. s ^ " 
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was objected that Biadeshri had died before the decree was made. 
Haying regard to the order of the court below and to what hap- 
pened when this case was before us on a pievioua occasion, we 
intend to deal with the ease on the assumption that Bindeshn 
was dead at the time the decree was made against him. The 
lower appellate court has dismissed the application lor exeoutio- 
as against the sons of Bindeshri as his legal repi esentatiyes" 
This Court has held in the case of Imdad Ali v. Jagan Lai (li 
that it is a good answer to application for execution against the 
alleged representaliyes of a judgment-debtor to show that the 
judgment-debtor was d&d at the time the decree was made and 
that such a decree is yoid and incapable of execution as against 
the person so dead This is an authority which we think we 
ought to follow unless it can be shown that it is no longer law 
It is contended that there has been a change in the new Code of 
Ciyil Procedure by the omission from order XXI, rule 7 of th 
word “jurisdiction.” We think that this alteration in’no ww 
modides the authoiity of the case to whioh we haye referred No 
question of " jurisdiction ” of the court to make the decree anses 
because no court can make a decree against a dead man • and a 
decree so made is a nullity. In this yiew we think the kiaion 
of the court below was correct. It is suggested that as the family 
m joint It was sufficiently represented by the members of the 
family who were alive when the decree was made, and that it is 
unnecessary that the sons of Bindeshri should be named as S. 
menhdebtors A good deal might be said for this contemiof 
particularly If the pre-emption money is accepted by the joS 
family, but we have not to decide this matter in the prient 
appea . We express no opinion as to what the effect of the 

ex^ution of the decree against the surviving defendants will be 

But we think the court below was justified in dismissing the 
application for execution against thesonsof Bindeshri as legal 

mdt"^ aPP-1 fails andisdik- 

missed #il5h costs, # 
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REVISIONAL CIVIL. 

Befo)8 ,Sm* Eenry E%cha>d‘i, Knight, Chief Justice, and Jut,im Sir Karmada 
Cha> an Banerji. 

PAZAL RAB (Abpugaki) v MANZUR AHMAD and othebs 
(Obbositb parties ).'® 

Civil Biocedut&Code (1908), aider XXI, lules 89 and ^2— Execution of decree-^ 
Application to set ande sale tn execution— Bee ee sent to Collector for 
exeeution—Tendei of money to the Collector, the Civil CoutU lemg 
closed — “ Oouit." 

Tlie word “ Court ” as used in rules 89 and 92 of order XXI of the Coda 
of 0ml Ptooedure means the Civil Court, and not, in the case of a decree being 
transferred to the Collector for execution, the Collector. 

The facts of this case were as follows 

In execution of a simple money decree against him, certain 
non-ancestrai zamindari property of the judgment-debtor was 
sold by the Collector on behalf of the Civil Court. The sale was 
held on the 20th of September, 1916. The Civil Courts 
being closed on account of the long vacation in October, 1916, 
the Applicant made an application to the Collector for leave to 
deposit the sum necessary for getting the sale set aside under 
order XXI, rule 89, and on such leave being granted, deposited 
the requisite amount in the treasury on the 18th of October, 
1916. On the 11th of November, 1916, the day on which the 
Civil pourts re opened, he applied to the Munsif under order 
XXJ, rule 89, of the Code of Civil Procedure and stated that he 
had already deposited the money in the treasury. The Collector 
also sent an intimation of the said deposit to the Civil Court and 
ashed for further instructions. In December, the Munsif directed 
the Collector to transfer the said amount to the Civil Court 
account in the treasury. The auction purchaser opposed the 
application of the judgment-debtor on the ground that as the 
money had nbt been deposited in court along with the application, 
the application could not be allowed. The Mnnsif set aside . the 
sale. On appeal, the Subordinate Judge reversed the order, end 
confirmed the sale* Tfie judgment-debtor applied to the-- .High 
Court in revision. ^ ^ 

Pandit Moih him Babu JRfan hcd 

for tW^applicapA, submitted tliat thd ^applicant vias ip 
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rule 89, were atringeut and must be strictly complied with to the 
letter. The money was not deposited in court The 0011 ! 

was only a sale officeiv and not the court. • 

Pandit Kailcos Hfdth Katju, was heard in reply 

Richards, 0. J., and Banerji J ■. 

■ T d v 4." 1 -7 ' * * facts connected with 

this application may be stated very shortly. Thpm tooc j 

for about Rs. 1,000. Certain property of the inrl ! f 

wasdireoted to be sold. Thell! wLeld by h 

behalf of the Civil Court. The sale' took pffoo L tt tri- 

On"; sif "d 

came to the Collector and stated that he was 
sale set aside and to save the property ; that he could not denosit 
the^ decretal amount plus five per cent, compensation to fte 
auotton purchaser as the Civil Court was closed, but he was 
an.iousto lodge the money in the Treasury. The money was 
accepted by the Collector. On the 11th of November, which was 
the day on which the Civil Court opened, the judgment.debtor 
appned to have the sale set aside and stated how the money had 
been already deposited in the treasury. There was a ruUa/irom 
the treMury to the effect that the money had been deposited In 

December following the Civil Court directed that the money 

should be transferred to the account of the Civil Court. The 
court of first instanco, thereupon, set aside the sale holdinv that 
the money had been deposited within thirty days. The action 
purchaser appealed, aud the lower appellate court held that the 
money had not been deposited within thirty days or on the Uth of 
November which was the day on which the Civil Court opened 
in, accordingly the rule had not been complied with and the’ 
.action purohasor was entitled to the benefit of his purchase. The 
iidgment-debtor has applied in revision. There is no appeal 
rom the orders of the lower appellate court refusing to set Mde 
he sale. It is contended in the first place that the mbrieV' was ■■ 
nfact deposited within the meaning of the rhle and th^f^Hse. • ^ 
ueutly the lower appellate court had no jurisdi^Xoillb^rlltise tiO 
St aside the sale, and in the second .pW thst,' Ate i^uriiof first 
istancte having set aside the sale no appeal , hi tlie «l*ion pur- 

laStfiC f-.rt +1 t£S ns.-ir -1 . * ■ 


Pazal Rab 


Manzub 

Ahmad. 


Ulif 

... 
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Kule 89 provides " where immovalDle property has been sold 
FazI i. Ra^ ® 2 ieciition of a decree, any person, either owning such property 
or holding an interest therein by virtue of a title acquired before 
such sale, may apply to have the sale set aside on his depositing 
in court, (a) for payment to the purchaser a sum equal to five per 
cent, of the purchase money, and (b) for payment to the decree* 
holder the amount specified in the proclamation of sale as that for 
the recovery of which the sale was ordered, less any amount which 
may, since the date of such proclamation of sale, have been 
received by the decree-holder.” 

Rule 92, clause 2, provides " that where, in the case of an 
application under rule 89, the deposit required by that rule is 
made within thirty days from the date of the sale, the oourl 
shall make an order setting aside the sale/' 

The question which the court below had to decide was whethef 
or not the money had been deposited in court. It is quite cleaf 
that “ court ” means the Civil Court. This was a question whicE 
admittedly the lower appellate court had not only jurisdiction, but 
was bound to decide. It is somewhat difiScult to say whether the 
court was not technically right in holding, unfortunate though 
the judgment-debtor may have been, in strictness that the money 
was not deposited in court within thirty days or on the 11th of 
November, which was the first day the court opened. Tt Was not 
until December following that the money was accepted in the 
Civil Court by ordering the transfer of the deposit to the Civil 
Court account. It has been decided by their Lordships of the 
frivy Council that the High Court is not entitled to create what 
are really appeals pub forward in the shape of revisions, and 
accordingly, even if we thought that under the exceptional 
droumataaces of this case the lower appellate court might very 
court of first instance, this would not justify 
decision of the lower appellate court in 
rev^a. .^4 , ^ ^ 

in tb|s connection it must be remembered that the deposit of 

ition of the decretal 
gence to the judg- 
ed to the benefit of 
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Ahmad. 


auction purcl 
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complied with. We think that the question whether or not the 
section has been complied with completely was clearly a question 
which the court below had jurisdiction to decide, that it exercised 
its jurisdiction, and that, even if we thought it had come to an 

erroneous conclusion, we would not have been entitled to interfere 
in revision. , 

As to the second contention, namely, that an auction purchaser 
has no right to appeal. The Code undoubtedly gives a right of 
appeal against an order setting aside the sale. The party mainly 
affected by the setting aside of the sale is the auction purchaser, 
and the Code provides that the sale should not be set aside with- 
out notice to him We think it would be most unreasonable to 
ho d that the Code restricts the right of appeal to the decree- 
holder or judgment-debtor. We think the application fails and 
we accordingly dismiss it with costs. 

Application dismissed. 

APPELLATE CIVIL. 

Abdul Raoof. 

MITHAN LAL (Plaintiff) t;. OHHAJU SINGH (Defendant)# 

''^sZZ r ’^’’‘0'^^ h <norttam. h Jorlgagor 

-Sahcfesmt^of Ic athirdf^rty ine%e.utum of a LL 

f.' 0/ rent -LiaHmy of thekadar for rent. 

Defendant, being the owner of a jamindari share, made a asnfrnetmr. 
mortgage of it in favonr of the plaintiff. On the same date the plaintifi e:r^ 
a lease of the same property for the term of the mortgage. Defendant felltoto 

arrears watt his ren , and plaintiff sued him and obtained a decree, in en“n! 
iKin of wbiohhe t'onght to sale defendant's ejnity of redempUonnndertte 

moL gage and it was purchased bj a third party, the pMohasor, however, did 

not obtain mutation of names iu his favour. ve,aia 

Seld, on a fresh snit brought by the lessor for arrears of rent aeerning dn. 

sinco the sale of the equity of radflmnfinTi 

, , •iiuioy oi reaemption, that the defendant was still liahlA 
for payment of rent as iJiehadar. ‘ 

'The facts of this case were as follows ; ‘ '' i ^ 


Pazal Rab 

V. 

DIanzue 

Ahmad. 


19l§. 
March, Qt 









Th£ INDIAN LAW BEPORTS, 


[VOL. XL. 


Mithas Lal 

V 

Chhaju 

faiNGH. 


plainiifi executed a lease of the moitgaged property to the 
defendant, who remained in possession as ihekadar paying rent 
lo the plaintiff under the lease. On the 26tli of June, 193 2, the 
plaintiff sued him for an ears of rent, obtained a decree and in 
execution thereof put up the defendant’s equity of redemption to 
auction sale. At that sale, held on the 20 bh of Maich, 1913, the 
equity of redemption was purchased by Bhuttu Mai. The present 
suit was brought by the plaintiff for arrears of'^^eut against the 
defendant for a period partly prior and partly subsequent to the 
20th of March, 1913. The defendant denied his liability for this 
latter period, on the ground that his equity of redemption had 
leensold. The Assistant Collector held that tho purchase by 
Bhuttu Mai ol the equity of redemption did not affect the lease 
at all, which was subsisting , and the suit was decreed in full 
On appeal, the District Judge held that on the sale of the equity 
of redemption the defendant become the ex-proprietary tenant of 
the land, and that as no rent had bien fixed by the Collector 
after the acciual of the ex-proprietary rights the plaintiff could 
not sue for rent for the period subsequent to the 20bh of March, 
19 3. The plaintiff appealed to the High Court, 

Babu 8iial Prasad Qhosli, (with him Pandit Uma Shankar 
Pajpai), for the appellant, submitted that the usufructuary 
mortgage of 1908 was a transfer within the meaning of section 10 
of the Tenancy Act, and consequently the defendant then became 
by virtue of the law the G\-proprietary tenant of the plaintiff. 
The District Judge was in error in holding that a fresh ex-pro- 
prietary right acciued to the defendant upon the sale of the 
equity of redemption. It was not necessary that there must be 
an order fixing rent under section 30 of the Land Revenue Act 
in all such cases, and there was nothing to prevent the parties 
coming to an agreement as to the amount of rent for a particular 
ex-proprietary ^holding, provided only that the rent was not 
greater than that indicated -by section 10 of the Tenancy Act, 
What the law sought^ to provide was that an ex-proprietary 
tenant shonld not be permitted to contract himself out of "the 
benefits conterreih- upon him by section ^10 5 and it was not 
suggested by the defence in the present suit that the rent fixed 
in- the lea^yvas in ''excess'’’ of the statutory rent, The case of * 
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Pmg V, Sital Prasad (1), was not against the appellant ; on the 
othei hand, it was really in his faYonr. The judgment of Mi . 
Tweedy in the case of Musammat Earn Kuari v. Badri Singh 
(2), went further than the law on the subject and ought not to be 
accepted. 

Munshi Earibans Sahai, for the respondent 

Ex-pioprietaiy rights arose in favour of the defendant on two 
occasions, (1) when he made the usufructuary moitgage and (2) 
when his equity of redemption was sold. The mere fact thrit he 
did not claim ex-proprietary lights on the first occasion could not 
operate to prevent the accrual ot such rights for all time to come. 
He became, by operation of law, an ex-proprietary tenant on the 
sale of the equity of redemption, and unless the rent was fixed 
by the Collector the appellant could not sue for arrears of rent. 
Whatever may have been the law under Act XII of ISSl, it is now 
clear, having regaid to the provisions of section 10 of the present 
Tenancy Act and section 36 of the Land Eevenue Act, that the 
rent of an ex-propiietaiy tenant cannot be fixed by private arrange- 
ment. In any case, having legaid to the Full Bench ruling in 
Deh Prasad v. Bhagwan Din (3), the defendant became the 
ex-proprietary tenant of all the proprietary body, and the present 
suit is not majiitamable Then, readiog together the two deeds 
of the 23id of July, 1908, and having regard to the fact that the 
net lent reserved by the theka was equal to the inteiest on the 
mortgage money, the meaning is clear that the lease subsisted 
only so long as the defendant continued to be the mortgagor. 
When the equity of redemption was sold tho defendant wa| no 
longer bound to pay the rent fixed by the lease ; he was thereafter 
cultivating the land as an ex-proprietary tenant and was liable 
to pay only tho statutory lent. The parties could not contract 
themselves out of the law^ Reference was made to Prag v. Sital 
Prasad (1), Musammat, Earn Kuari v. Badri Singh (2), and 
Mati Ohaud v. Ihram-ullah Khan (4i). In any case an is^uir i 
ought to be remitted to find out wbethfr the rent ^ |,eSeri^ea 
or is not in excess of the statutory r^ent, J 
T4.) (1^4) I. AIL, 156 (8^ (Wit) 1. 1 

^(6) (4) (I9ii) tU 
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Tddball and Abdul Eaoof, JJ. -This is a plaintiff’s appeal. 
Mithan Lat. are briefly as follows :~Tlie 

Ojisasv of a certain Zamiadari share, the area 

Bimh ’''^as some 13 bighas odd. On the 2Srd of July 

1908, he gavea usufiuctuary mortgage of this zamiodari to the 
plaintiff. ^ On the same date the plaintiff gave him a lease of the 
same zamindari share on payment of a sum of Rs. 70-14-0 per 
’ annum p^-u-s Rs. 23-11-0 Government demand, etc. The defend- 
ant remained in possession as ihehadar paying his rent to the 
plaintiff under the lease. On the 26th of June, 1912, the plaintiff 
sued him on the basis of that agreement for arrears of rent and 
obtained a decree and in execution of his decree for the arreas of 
rent due under the lease, he attached and put; to sale the defendant’s 
equity of redemption. This was sold on the 20th of March, 1913 
and was purchased by one Bhuttu Mai. At the .time of the sale* 
e p aintiffs mortgage and one other mortgage were also notified. 
Ihe price paid for the property at the sale was Rs. 40. Bhuttu 
Mai did not apply for mutation of names, and the Government 
record stiii stands as it was on the date of the original mortgage. 
Tho pkmtiff has now, on the bads of the lease, sued his thekJar, 
the defendant, for the rent for a period which commenced prior 
othe 2 thotMaroh,1913, and rnns np to a date subsequeL to 
olid d^tt '^®f™dant m his written statement merely 

Iflll h , r “P 20th of March! ‘ 

913. but that for the penod subsequent to that he was no longer 

.able under the lease because his equity of redemption had been 

told and purebred by Bhuttu Mai. The court of first instance 

d ^ I, to redeem had been put to auetioi by the p li-.-nU ff 

of if rf >’• on the 20th 

wwS'' d it . 11“ defendant had no- 

or thatAhnS M benamidar of the plaintiff 

r,“ s r trs *• '”r' *1’ 

J-Derewasno issue on this point. There was 
'of fir -f Inf and no finding. The court 

, V*. V s 

' .>„^iMr:the isase^subdted ’ a'nd IbT’ i *^ 4 '?'' 

‘ ; . . i v_ - ; , * tile defendant was }i|bie tthder t 


the lease. It accordingly decreed the suit. The lower appel- 
late court on the defendant’s appeal has held that after the 
20th of March, 1913, the defendant became the ex-proprietary 
tenant of the land because the equity of redemption had been sold ; ChhIjo 

that he was entitled to take up his position as an ex proprietary Singh 

tenant and as no rent had been fixed, he was not liable to pay any 
rent for the period subsequent to the 20th of March, 1913. The 
plaintiff appeals, It is quite clear to us that the judge of the 
court below has misunderstood the nature of the plaintiff’s claim. 

It is based on the thelfa which was given to the defendant on the 
23rd of July, 1908. We will assume that the defendant is the 
ex-proprietary tenant of the land, He is equally a tkekadar under 
the contract of the 23rd of July, 1908. If the period of that 
contract has come to an end, then of course the plaintiff’s claim 
must fail because the tJieha no longer subsists ; but, so long as the 
theha subsists, the plaintiff is entitled to recover from his tkekadar 
the rent which the latter has agreed to pay. He may as an ex- 
proprietary tenant be a tenant of the land under himself as 
tkekadar. If the theka had been given to an outside person, there 
is no question that so long as it subsisted the tkekadar would b© 
liable for the rent. The lower court in its judgment has stated 
that Bhuttu Mai appears to have been a henamidar for the 
plaintiff. It has, however, come to no decision on the point, nor 
Qipuld it do so, for the simple reason that the issue had not been 
raised, no evidence taken upon it, and there had been no decisic® 
on it. The point would have been material if it had been raised, 
because the lease was to subsist only so long as the mortgage 
subsisted If the defendant had pleaded and had proved Jto thq 
court that the mortgage had come to an end, then the plaintiff's 
claim would have failed, but he is not allowed to raise a question 
of fact in second appeal on which there were no pleadings, on 
which there was no issue and to which no evidence was directed. 

The case must be decided on the assumption, right oif wrung, ttot 
the mortgage still subsists and that Bhuttu Mai is the owner of 
the ®qhi|y of ledemption which was purchased inhis hame. This 
bieihg ep, the lease must still subsist, and, whetheri-the.' defendant 
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set aside the decree of the lower appellate court and restore that 
of the court of first instance. The plaintifi will have his costs in 
all courts. The court of first instance granted the plaintiff a 
decree for what it has called ‘‘ Usual interest.” This interest 
will run from the date of the suit up to the date of realization, 
and at the rate of 6 per cent, per annum simple. 

■Appeal deoreed. 


CHHAFn 

Singh. 
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Thai ofSoei! was perfectly justiaed iu presaming the autheatioity of the 
Oolleotor’s official letter and ia taking action accordingly. 

This was a plaintiS’s appeal in a Suit for sale on a mortgage. 
The question upon which the suit had been dismissed, and the 
only question raised by the appeal was whether in the circum- 
stances of the case the deed which was the basis of the suit 
had been validly registered. The facts concerned with the 
registration of the document are fully stated in the earlier 
portion of the judgment of Piggott, J. 

Mr. A. E Ryves, for the appellant. 

Dr. 8. if. Sulaiman, Dr. Surendra Nath 8en and Munshi 
Oulmri Lai, ior the respondents. 

Piggott, J. -.—This was a suit on a mortgage, dated the 20th of 
November, 1911. The persons impleaded are the mortgagor and 
certain subsequent transferees. The mortgage was in favour of 
one Sahu Prasadi Lai. The evidence shows that before regis- 
tration of the document had been effected the mortgagee fell ill. 
It seems a fair matter of inference that the mortgagor 'endea- 
voured to take advantage of this fact to defeat the registration 
of the documenr. Oa the hrd of February, 1912, a speoia] 
power of attorney of the kind spoken of in section 33 of the 
Registration Act (No. XVI of 1908), was registred at the oflSce 
of the Sub 'Registrar of Moradabad, whereby the mortgagee, 
Sahu Prasadi Lai, purported to authorize a pleader named 
Pandit Nanak Ghand to present the mortgage of the 20th of Nov- 
ember, 1911, for registration on his behalf. Acc mdingly, on the 
5th of February, 1912, within the period prescribed by TaWj^tbe 
mortgage-deed in suit was presented for registration by the said 
Pandit Nanak Ghand, purporting to act under the authority of 
the special power of attorney of the 3rd of February, 1912. A 
question has been raised as to the validity of this presentation, .and 
it is just as well to dispose of it at once. The learned Sub- 
ordinate Judge who tried this suit seems to have ' thought, that,' 
whatever the facts may have been, the plaint iff. had' been remiss in 
the matter of producing satisfactory evidence,, and that" th'c Court' 
had before it no evidence from which it' was entitlfld to ’infer that 
Pandit Nauak Chaiid did hold a valid power -of ^attorney, under the 
provisions of sectidp- 33 aforesaid^ authorizing to. preVfefft 

f - J ^ J I ‘ 'V ' ^ ' "V . , J ^ ^ ^ I 
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erea in ni? otiice but wa4 duty authenticated 
of the evidence we are entitled to assume 
r acted in the proper and lawful exercise of 




1918 document for registration. I think the decision of the 

court below on this point is clearly wrong. The document in 
Moeadabad suit was presented for registration at the office of the Sub-Regis- 
Maqbue-ul- ^^S;r of Moradabadj the very same office in which the special 
Bahmah. power of attorney had been registered two days previously. In 
his endorsement on the deed in suit the Sub-Registrar certihes 
its presentation by Pandit Nanak Ohand under a special power of 
attorney duty authenticated in his office. That certificate is 
evidence under the Registration Act of the truth of the facts 
therein stated. There is no reason whatever for presuming 
that it IS in any way an incorrect statement of the facts. 
What has b.ien contended before us is that the spleial power of 
attorney referred to in section 33 of the Registration Act requires, 
not merely to be authenticated by the Sub-Registrar, but to be 
executed before him. The argument is that the certificate above 
referred to does not specify that the document in question had 
been executed before the Sub-Registrar. Moreover, it is suggested 
that, on the evidence as to the illness of Sahu Prasadi Lai, it is 
fairly certain that he did not appear personalty before the Sub- 
Registrar on the 3rd of February, 1912. Had he been able to 
appear in person at the Sub-Registrar's office on that date, he 
would presumably have presented the mortgage of the 20th of 
November, 1911, himself. This argument, moreover, overlooks 
the proviso to section 83 of Act XVI of 1908 We may take it 
^ from the evidence that Sahu Prasadi Lai was suffering from 
bodily infirmity at the time. Indeed the argument addressed to 
Won behalf of the respondents on this point assumes that 
Sahu Prasadi Lai was in fact unable by reason of bodily infirmity to 
attend in person at the Sub-Registrar’s office. It was, therefore, 
to the Sub-Registrar to attest the special power of attorney 
^ wimoht requii^ng^the personal attendance of the executant at his 

^ , *^ce,pl:ofided only that he satisfied himself ^ihat it had been 

^ ’ TOluntariljTex^Uted by the person purporting to he the principal 

e have it from his certificate that the special power of attorney 



4S8 


THE mDIAN LAW BEPOETS, 


[VOL. XL 



-^918 document was dated the 28th of June, 1912. Within the prescribed 
Coi.i:,j:£j];(jli OJ1 periodofSOdays, thatistosay, on the 23rd of July, 1912, the 
osABiBiD Collector sent the document in suit to the Sub-Registrar with 


V, h->uu-xvtjgi.sT}rar with 

enclosing also a certified copy of the order 
of the District Registrar. The Sub-Registrar on receint of 

this ' a f ^ 


this communication, took cognizance of the same as a presen- 
tation of the document, within the meaning of section 75, clause 
(2), of the Registration Act, and proceeded to register the docu- 
ment accordingly. The present suit was instituted on the 28rd of 
November, 1914, the plaintiff being the Collector of Moradabadas 
Manager of the Court of Wards in charge of the estate of the two 
minor sons of Sahu Prasadi Lai. The defendants were the original 
mortgagor, who did not contest the suit, and a number of subse* 
qnent transferees In the written statements filed by some of 
these men the plea was taken that the document sued upon had not 
been duly presented for registration within the requirements of 
the law, that its registration was consequently invalid and 
that it could not affect the property hypothecated. The court 
elovv^fixed a number of issues, but as between the plaintiff fnd 
the subsequent transferees it has tried out only the one issue as to 
the validity of the registration. Having come to a finding that the 
registration was invalid, the learned Subordinate Judge has 
dismissed the plaintiff’s claim altogether, holding that, as a claim 
ora simple money debt against the original mortgagor, the suit 
would he barred by limitation 

» before us raises simply the question of the validity 

e registration. In the earlier portion of this order I have 

which weie incidentally 
i -h 1 ^e^iams the mam substantial point in the appeal, 

hamely, wbetlier tbe Sub-Registrar of Moradabad was light in treat- 

23rd of July 1912 when he rec&Ted it under coyer of an official 

;*^tT f doalmg *„h thii 

' Lv K ^ numerous authorities which 

have been eyed before us. The present case M clearly dzstinguish- 
ab eon thefactsfroma^pf those authorities, in thaUt torfifupou 

• • ^ Kegistratln 

^ .-....-Tips was-.not a case in which the. registration offloefs had 

3... ,..J“ ‘ V . ... r! A 5., J i I! I" •f”' ® ^ I f 


ALLAHABAD SLiHDS. 



VOL XL.] ALLAHABAD SMIDS. 4gg 

never been lawfully seised of the document at all. There had been, 
as I have held, a valid presentation of the document in the first 
instance on the 6th of February, 1912. Moreover, there was in 
existence a positive order by the District Registrar that the docu- 
ment be registered. The only question, therefore, is whether the 
procedure adopted in carrying out that order was such as wholly to 
invalidate the registration which followed, or was at most an irre- 
gularity of procedure on the part of the Sub-Registrar of Morad- 
abad covered by section 87 of the Registration Act. The provisions 
of section 76, clause (2), of the Act are somewhat curiously 
worded. There is no such categorical imperative as is to be 
found in section 32, where it is laid down that, subject to certain 
exceptions, every document to be registered shall be presented by 
one or other of the persons described.in the categories which follow. 
All that section 76, clause (2), does is to empower the registering 
officer to register the document, without such complete compli- 
ance as would otherwise be required with the provisions of sections 
68, 59 and 60 of the Act, provided only it be duly presented to him 
within 30 days of the making of the Registrar’s order. The 
controversy before us has turned on the expression ‘^duly 
presented.” The Sub-Registrar’s duty when he received this 
document on the 23rd of July,1912, was no doubt to satisfy himself 
that it was being presented to him by a person claiming under 
the document. If the Collector of Moradabad had presented 
himself in person at the office, the Sub-Regiatrar would pre- 
sumably have taken the Oolleotor’s word for it that the estate 
of the minor sons of the deceased mortgagee was now in his charge 
as Manager of the Court of Wards and that he was entitled to 
prefer a claim under the document on behalf of the said minors 
or he ntight have satisfied himself on this point by a reference 
to the notification in the official Gazette. What he had before 
w official fetter, on the authority of the Collector q| p 
Moradabad, claiming to be in charge of the estate of tile, minors 
and to be tn 
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document was dated the 28th of June, 1 912. Within the prescribed 
period of 80 days, that is to say, on the 23rd of July, 1912, the 
Collector sent the document in suit to the Sub-Registrar with 
an official letter, enclosing also a certified copy of the order 
of the District Registrar. The Sub-Registrar on receipt of 
this communication, took cognizance of the same as a presen- 
tation of the document, within the meaning of section 75, clause 
(2), of the Registration Act, and proceeded to register the docu- 
ment accordingly. The present suit was instituted on the 23rd of 
November, 1914, the plaintiff being the Collector of Moradabad as 
Manager of the Court of Watds in charge of the estate of the two 
minor sons of Sahu Piasadi Lai The defendants were the original 
mortgagor, who did not contest the suit, and a number of subse- 
quent transferees In the written statements filed by some of 
these men the plea was taken that the document sued upon had not 
been duly pi esented for registration within the lequirements of 
the law, that its registration was consequently invalid and 
that it could not affect the property hypothecated. The court 
below fixed a number of issues, but as between the plaintiff ^nd 
the subsequent transferees it has tried out only the one issue as to 
the validity of the registration. Having come to a finding that the 
registration was invalid, the learned Subordinate Judge has 
dismissed the plaintiff’s claim altogether, holding that, as a claim 
fora simple money debt against the original mortgagor, the suit 
would he barred by limitation. 

The appeal before us rahes simply the question of the validity 
of the registration. In the earlier portion of this order I have 
taken occasion to dispose of two points which weie incidentally 
argued. There remains the main substantial point in the appeal, 
namely, whetherthe Sub-Registrar of Moradabad was light m treat- 
ing this document as having been duly presented to him on the 
23rd of Jnly, 1012, when he received it under cover of an official 
letter from the Collector of Moradabad. In dealing with this 
pbiat I do not propose to refer to the nuEierous authorities which 
haveb-'^'n cited before ns, The present ease is clearly distinguish- 
able on the l.n-th from any of those authorities, in that it turfis upon 
' oL excl iisively upon section 82, of the Eegistration 
||c|t* in which the registration hid 
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never been lawfully seised of the doonment at all. There had been^ ^ 

as I have held, a valid presentation of the document in the first 
instance on the 6th of February, 1912. Moreover, there was in 
existence a positive older by the District Registrar that the docu* 
ment be registered. The only question, therefore, is whether the 
procedure adopted in carrying out that order was such as wholly to 
invalidate the registration which followed, or was at most an irre- 
gularity of procedure on the part of the Sub-Registrar of Morad- 
abad covered by section 87 of the Registration Act. The provisions 
of section 76, clause (2), of the Act are somewhat curiously 
worded. Theieis no such categorical imperative as is to be 
found in section 32, where it is laid down that, subject to certain 
exceptions, every document to be registered shall be presented by 
one or other of the persons described in the categories which follow. 

All that section 75, clause (2), does is to empower the registering 
officer to register the document, without such complete compli- 
ance as would otherwise be required with the provisions of sections 
58, 69 and 60 of the Act, provided only it be duly presented to him 
within 30 days of the making of the Registrar’s order. The 
controversy before us has turned on the expression ‘^duly 
presented.” The Sub-Registrar’s duty when he received this 
document on the 23rd of July, 1912, was no doubt to satisfy himself 
that it was being presented to him by a person claiming under 
the document. If the Collector of Moradabad had presented 
himself in person at the office, the Sub-Registrar would pre- 
sumably have taken the Collector’s word for it that the estate 
of the minor sons of the deceased mortgagee was now in his charge 
as Manager of the Court of Wards and that he was entitled to 
prefer a claim under the document on behalf of the said minors, 
or he might have satisfied himself on this point by a reference 
to the notification in the official Gazette. What he had before 
him was an official letter, on the authority of the Collector of 
Moradabad, claiming to be in charge of the estate of the r^morl . 
and to be entitled to present the document for r^gif|j?ati<|h|. 

The argument that) the Collector’s failure to presmi^ j|ik ' J 

.cation in person is a fatal defect in th# registtufioh of 
^ document to me open to a m * 

] Whoever the me^enger i^ay; hat^ been who carried the doou|a^b ^ | 


Ooii'DHOlf'll oTT 

Moeai).' I'. ■ n 



S'"? «iS i 


THE INDIAN LAW REPORTS, 


[VOL. XL. 


in question along with the Collector’s letter to the office of 
OOLLBOTOROP Sub-Registrai’ of Moradabad, the Collector could have 
Mobadabar given him formal authorify to present the document by the 
HAQBBB-m- execution of a special power of attoiney ; that special power of 
Rahman. attorney, being an instrument executed by the Collector in his 


Rahman. 


official capacity, could have been registered on the sti’ength ofjan 
official letter from the Collector, without his personal attendance 
at the office, under the provisions of section 88 of the Registration 
Act. On the piinciple that the greater includes the less it seems 
to be asking far less of the Sub-Registrar that he should take 
cognizance of the Collector’s official signature and designation to 
a letter informing him of the Colkctoi’s interest in the document 
in suit and presenting it for legistiati m, than to ask him to 
accept a similar letter as proof of the fact that a particular 
document, as for instance a power of attoraey, had been executed 
by the Collector. Under the circumstances of the case I think 
we are not straining the law in holding that the piesentation of 
this do.ument made on the 23id of July, 1912, was a sufficient 
compliance with the requiiemeuts of section 75, clause (2), of the 
Act. Even if I do not think so I should feel justified in regard- 
ing the action of the Sub- Registrar in taking cognizance of 
certain facts on the strength of an official letter received from 
the Collector of the district, without requiring the personal 
attendance of that officer before him, as at most a defect of 
procedure, curable by provisions of section 87 of the Act. I hold 
therefore ^that the finding of the court below that the document 
m suit IS invalid as a mortgage for want of due* registration is 
Incorrect and must be reversed Although certain other issues 
have been disposed of in the judgment under appeal, this was the 
toain issue decided as between the plaintiff and Hhe subsequent 
^ *- transferee^ and it was certainly a preliminary issue. As we 

have reversed the finding of the court below on this’ point I 
think the proper order to pass is that the decree of the court 
• e ow be set aside and the case returned to that court for retrial 
and disposal on the merits. We leave the costs of this appeal 
tO'be Ousts in the cause. 

■W alsh, J.— I agree: I'-think the .case of the responiJ{!iits,M 
«ffl attempt to apply the duia of the Privy Council to a 
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situation in respect of whicli they weie certainly not uttered and 
to which, I think, they aie not applicable. I propose to cite ■ 
authorities only for the purpose of showing the principles which 
have to be borne in ramd and then to attempt to construe these 
somewhat comp icated provisions in order to make them work, if 
possible, natuially and easily. 

i Now, first, with r<.gaid to tiic piesentation by the pleadei on 
the 5th of February By the endorsement that piesentation 
purports to have been made under the authority of a special 
power of attorney duly authenticated in the registration office two 
days before. I feel a difficulty in applying the terms of section 
60, snb»section (2), to that endorsement. The endorsement, it 
seems to me, is only evidence of the facts mentioned by it after 
the provisions of the section have been complied with and a 
certificate has been issued for registration And, inasmuch as 
the very question which we ha\e to decide is whether those 
piovisions have been complied with, as provided by section 80, it 
looks to me somewhat like begging the question to apply section 60, 
sub-section (2), to this endorsement. There is a further difiioulty 
strongly relied upon in argument by Dr. Sulcoirmn that it is only 
evidence of the facts mentioned in the endorsement and the endorse- 
ment does not, it so happens in this case, mention the fact of the 
execution of the power of attorney. And therefore, although I 
agree in the conclusion at which my brother has arrived to be 
drawn from that endorsement, I do so for somewhat dififerenfe 
reasons. I think it is in any event, apart from the provisions of 
the Act, an instance of the sort of case to which the old maxim 
of omnio> praesumuntur rite &b solemniter ease acta ought to 
be applied, and that view seems to me to be supported by a 
passage in a case under this Act of a similar nature decided 
in the Frivy Council as long ago as 1877, In that case Sir 
Montague E Smith, delivering the Judgment of their lordships/ 
said 1 —** If the High^Gourt is to be understood to meankhat in all 
easel where a registered deed is produced, it is open Id the part^ 
abjehtingto the deed, to contend that therdiwas as improper 
rfgistration, that the terms of the Eegiatration Act in some 
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1918 most inconvement rule if it were to be laid down generally, that 
OOMBOTOB OS' courts, upon the production of a deed which has the Registrar’s 
Mobadabad endorsement of due legistration, should be called on to inquire, 
Maqbtjb-ui.. before receiving it in evidence, whether the Registrar had 
Rahmah. properly performed his duty. Their Lordships think that this 
rule ought not to be thus broadly laid down. The registration 
IS mainly required for the purpose of giving notoiiety to the deed 
, , If the registration could at any time, at whatever distance 

of time, be opened, parties would never know what to rely upon 
or when they would be safe, If the Registrar refuses to register 
there is at once a remedy by an appeal.” Applying that general 
statement of principle to the endorsement on a deed of the alleged 
authentication before the Registrar of a power of attorney under 
which a person presenting the deed for registration purported 
to act, I think in the absence of either a finding or of evidence 
to the contrary, and there is a total absence of either in this case 
wo aje entitled to assume that when the Registrar endorsed on 
the deed the due authentication in his office of the power of 
attorney he meant that it was a power of attorney which had been 
properly executed and authenticated before him in accordance 
with law. And I therefore agree with my brother that the case 
of the respondents with regard to the presentation of the 5th of 
February breaks down. 

We. therefore, start with this, that the document in question 
was presented at the Sub-Eegistrar’s office for registrLon in 
aecordanoe with the requirements of the law which the Prirv 

Council in a passage which I propose to cite has said "it is the 

u y of court of India to see carried out.” The euidm!? 
pmciple recognised more than once by the Priry Oonnoil and 

to toe decision m Mujib-wn-mssa v. Ahdur BaWm (1) •_ 
The power and jurisdiction of the Registrar only arises when 

And fh™ dooMent. " 

door even to 

t IV al hreachos of those requirements has been recently enforced 
y judgment of thoir Lordships deUvered by Sir John EdqiS 
" ^ahinmad, Afiah AH Khan (2) :— ■< Ij ja 

'SiXj i S .J ' ^ ^ ^ i 
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the duty of courts of India not to allow. the imperative provisions 
of the Act to he defeated when, as in this case, it is proved that 
an agent who presented a document for registration had not been 
duly authorized in the manner prescribed by the Act to present 
it ” I would only add that a perusal of the judgment of the High 
Court in that case delivered by Griffin, J., shows that there 
was positive evidence and a finding of fact negativing the strict 
compliance with the requirements of the Act. 

These cases are decisions, as my brother has pointed out, under 
sections 32, 33 and 34 of the Act. And, as my bi other has 
already pointed out, there is in the provision about presentation 
in section 76 to which I propose to refer in a moment, an absence 
of that imperative language which Sir John Edge refers to in 
the passage I have quoted. This brings me to the question of 
the second presentation, namely, of the 23rd of July, by the 
Collector through a letter, after various incidents, including 
the death of the mortgagee had occurred, and a proceeding 
had taken place before the Registrar. The receipt of 
that letter was careiully endorsed by the Sub-Registrar 
on the deed on the same day, and the second point which 
we have to decide, and it is really the great difficulty in the 
case, is whether there was a due presentation of that deed in 
accordance with section 75 . I have come to the conclusion that 
there was, very largely for this reason. I think part VI and 
part XII of the Act deal with totally different circumstances and 
contemplate a totally different situation, and that the fallacy 
underlying the respondent's argument is an attempt to introduce 
into part XII considerations bearing upon interpretation wbich 
are really only applicable to part VI. The contrast between the 
two parts is really significant Part VI is a collection of sections, 
and they are those on which the decisions of High Courts and 
Privy Council have been mainly given, dealing solely with 
pj^esenting documents for registration." Part XII is also self- 
contained and deals with a situation created by what fs called 
" refusal to register." We have to deal with a case of refusal to 
register, and of another kind of presentation fa consequence of 


1918 


COLLECTOB or 

Moeadabad 

o. 

MAQBTO-Ur,- 

Rahmak. 






lllilU?. 


oKjjinAD registered, Section 72, so far as there is anything before ns ii 

“‘Sr T ^ ‘0 iO f” rather 

important fact, The word “presented” occurs in it, namelv 

an appeal may be heard from the order of the Snb-Reristrar if 
presented to the Registrar within 30 days. It could hardly be 
contended that that presentation must he of the strict personal 
0 araoterwhioh isobTiously intended by part VI of the Act and 

tta fte word - presented is used in what I may call a more 

elastic sense. Section 73 deals with the right of the party who 
desires to secure registration where the Sub-Registrar refuMs on 
he ground of the denial of execution. That right is to appl! 
to the Registrar to establish his right to have the doonmii 
registered. Section 74 provides for an inquiry before the Eegfa 
trar, as the result of such application, into (a) the ereoution ft! 

the oomplianoe with the requirements of the law. As regards 
presenting It clearly refers to such presentation as is 

with by part VI “ so as to entitle the document to registltioT” 
And in connection with such inquiry section 7S(4) eLbles the 
Eepstrar to summon and enforce the attendanoe of witnesst to 
compel them to give evidence as if he were a Civil Court !nd 
deal with costs which are made recoverable as if they had b ° 
awarded m a suit under the Code of Civil Procedure T 
view that preceeding is a judicial proceeding and was' intld“d 
by the Legislature to be a judicial proceedino- th r ^ 
pcMlty for failure in which was visitel on the unsicoessful party 
m the Way such penalties are. And to mv mind ^ ^ 

questions of the duo c.reou;io.,, the due audx .ir.4noT!hr’ 

presenting, and the due pre,07i'au VI, ui-p ,„eh ™ 
takonp!aie,arcdec-idedanddi.oosd rf - J 
mediate questioner regisirmiW; ,, - 

The result of the Registrars order If 
establish the right of the person to h ive h; Lu^out r' - ^ 

. order that it shal 1 oo registered. To my mind, though 
V and hesitation abont it, it would be toAttribUfe 
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totally superfluous particularity to tbe Legislature if one were to j_gig 
hold that these provisions in section 75 superimpose upon that colleoxoboip 
solemn proceeding and final decision, a duty upon the person who Mobadabad 
desires merely to carry out the order of the Eegistrar, of perform- maqbtc.uc.. 
ing the strict formalities which are necessary and have been held 
by the Privy Council to be necessary before the registration by 
the Registrar has taken place. To my mind what happens after 
the Registrar’s order is pure machinery. Any form of presenta- 
tion, if it is supported by an application, which takes place on 
behalf of the presenter and is noted on the order in his favour, is 
sufficient. And even if it were not, I agree with my brother that 
section 87 covers the case, I, therefore, agree that this decision 
cannot stand. 

I want to add one word with regard to the way in which the 
case has fceen dealt with. As I have often said it is in the 
interests of the courts themselves, and what is far more important, 
in the interests of the litigant, that in a case of this description 
where the evidence has in fact been taken and both sides have 
done all that they are able or likely to be able to do before the 
tiial court, and the court, when it sits down to review the whole 
case and write its judgmeit, finds that there is some technical 
point which in its opinion enables it to dismiss the case, it should 
go on to dispose of all of the isiues which have been dealt with in 
evidence and argued at the bar before it. It is just as easy, and 
there is no better time than when the hearing of the ease is fresh 
in the recollection of the court. Nobody is infallible, and in a 
difficult case of this kind it is not impossible that the appellate 
court will take a different view of the law and therefore it is of 
the highest importance that the courts, with such points before 
them, should go on to complete the whole case and come to a 
conclusion upon the merits. 

The real question in this case is whether there is anything to 
show that these tivo inf xnt children whom the Court of Wards 
represents as plaintiffs are to be deprived of the fruits of the con- ^ 
tract entered into by their father. And here are we, sitting 3[a 
thie Court, with all the evidence material to that point already 
giTen on both Sides in the | court below, and if ^findings had been 
' arrived at by the court below, fully equipped for disposing of the 
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1918 upon tine merits, compelled 
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Cor,MoxoaOT probably before another judge, two years at least 

Moeababad after the original hearing of the suit. It is suggested that, 

MAoRnn-TTr.. ^^60 after that has taken place and it has come to this Court 
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ijiaoo auu iu nas come to this Court 

again, there may still be an appeal to the Privy Council on the 
mam question of registration. All these proceedings have a 

tendency to prolong to an unspeakable extent the decision of a 

comparatively trivial dispute and to accumulate the expenditure 
of costs out of all proportion to the issues involved. Of course 
where there is a real preliminary point, it is a totally different 
matter. No doubt it is necessary sometimes to decide as a pre- 
iminary matter whether the court is competent to hear a case at 
all. But when every thing has been done to enable the trial 
court to dispose of a case, I think it is a great misfoitune, and it 
appens a great deal too often, that a judge gets rid of it by 
disposing of some technicality raised by one of the parties leaving 
the merits wholly untouched. I agree with my brother that thif 
is a preliminary point and that the case must go back. 

By the OouET.-Weset aside the decree of the court below 

and remand the case to that court under order XII rule 23 of 
the Code of Civd P.ooedarefor re-tnal a.d d^posaltn tt ment: 
We leave the costs of this appeal to be costs in the cause. 

A'p'peal decreed and cause remanded. 


BifOM Sirmn>y B^oha,ds, Knight, Chief JusHoe, and Justm 
Pmmada Oharan Banern. 

SHANKAR LAL v. RAM RAEtJ /nrwTcw * 

tie wait to feed both .rfo. to pioLo ftaf 1 ™ 

jaaa »W»eo foi whatever »nm nuL apcaar to *“ 

tQther. ° ppear to be flue from one party to tbe 



The facts of this ease were as follows ; — 

Puran Ohand, defendant’s father, took a contract of the 
grass farm for one season from the Cantonment Magistrate 
at Agra m July, 1912, and made the plaintiff his partner. 
Plaintiffs case was that he deposited with Puran Chand his 
share of the capital, that most of the sums realized remained with 
Puran Ohand, who used to keep the accounts. Puran Chand 
having died, plaintiff instituted the present suit against the defen- 
dant, Puran Ohand’s minor son, for settlement and rendition of 
accounts. In reply the defendant urged that he could not be 
called upon to render accounts and that as a matter of fact the 
plaintiff himself had realized a muchJarger sum than was due to 
him. The courts below dismissed the suit holding that the defen- 
dant, being merely the personal representative of a deceased part- 
ner, was not the accounting party. The plaintiff appealed. 

Pandit Kailas Nath Katjub (with him Pandit Shiam Krishna 
Dar), for the appellant, 

Munshi Mangal Prasad Bhargava, for the respondent. 

Kichards, 0. J„ and Banerji, J. ; — We think that both the 
courts below have taken an extremely narrow and technical view 
of this case. It appears that one Puran Chand had a lease of the 
grass farm at Agra. He took into partnership the plaintiff. 
They weie to provide the capital between them and to share in 
the pi off ts. Puran Chand died. The plaintiff then instituted 
the present suit, alleging that he had received certain money, 
and that Puran Ohand and after his death his minor son received 
further money in connection with the joint enterprise. He 
alleged that there was a much larger sum received by Puran 
Ohand’s estate than he had receiTed and that there would be a 
balance payable to him upon taking accounts. He accordingly 
asked that the accounts should be taken. The courts below 
have dismissed the suit, holding that it was not maintainable 
and that the minor could not be liable to reader accounts^ It 
sterns to us (assuming the plaintiff’s allegation to be tljat 

It ivotld have been a very right and proper that the 

I0|lipr shotild have been ordered to render aft ac^euftt of the 
mmiefB receiTod by Buran Ohand or aft« Ms death by his estate 
in respect of the enterprise, Jt Is said that he (the plaintiff) 
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j9ig ought to have claimed a definite sum. It is only after he knew 

what had been received by the other side and what expenses had. 

ijANKAaLAii incurred that be would be in a position to name the sum 

Eam Babu. ought to he paid to him, The learned District Judge says 

that it will be most unfair that the plaintiff should escape 
rendering an account whilst the other side was ordered to 
render accounts. We cannot understand what there was to prevent 
the courts below, if it was objected on behalf of the minor defendant 
that it was not admitted that the plaintiff had only received the 
sum he alleged, to have directed that he also should furnish an 
account of what he had received and what he had expended. We 
think that the personal representative of a deceased partner is 
bound to give an account of what has been received on behalf of 
the partnership. Of course the personal representative will only 
be liable for the person he represents, to the extent of the assets 
he receives. What we think the court below ought to have done 
was to have passed the preliminary decree directing that each 
party should furnish an account of what has been received and 
what has been spent. These accounts after they have been fill d 
can be accepted or objected to in the ordinary way and dealt with 
by the court. It may be objected that the minor is* unable to 
give the accounts. The mere fact that he is personally unable to 
give the accounts will not absolve him from the obligation of 
getting the accounts prepared by the persons who were conver- 
sant with what took place and what money was received and 
spent and who were acting either for Puran Cfaand during his life 
or for tHe minor and the estate of Puran ^Chand after his death. 
We allow the appeal, set aside the decrees of both the courts 
below and remand the case to the'court of first instance, through 
ibe lower appellate court, with directions to re-admit the suit in 
\ its original number and to proceed to deal with the same having 

regard to what we have said above. The court can deal with the 
case as near as possible on the lines of the provisions of order XX, 
rule lo, of the Code of Civil Procedure making a preliminary 
decree foz’ an account. Costs here and heretofore will be costs 
in the caujse. 

^ ^ Appeal allowed and cause reWfO^nded^ 

9 - ^ * 
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Before Mr. Justm Piggott and Mr Jushee Walsh. 

MIE DAD KHAN Am anoihes (DarENDAKTa) v. RAMZAN KHAN 

AND Oa?HEES (PlAINTIPE'S) * 

Act {Local) Wo. II of 1901 {Ag)a Tenancy Act), sections 10 and 20- 
Attemptto evade thepovisions of the law as to the alienation of sii; land — Moit- 
gage and relinquishment of eoj-propiietary rights executed hy two se^atctte 
dooumenU of even date. 

Certain zamindirs, appurtenant to whose proprietary share was a 
oonsiderabla area of sir land, executed on the same day in favour of creditors 
to whom they weie indebted to the extent of Rs. 9,000, two documents. By 
one of these the proprietors covenanted to mortgage with possession SO bighas 
of land forming part of their sir lands. They recited that they had put the 
mortgagees in actual possession of the land in question, surrendering all 
their rights in the sir and hhudhasht. They further covenanted that if the 
mortgagees should fail to obtain possession, or if the mortgagors should after 
all not give up the sir land from their own cultivation, or should sat up any 
claim to hold it as ex-proprietary tenants, then the mortgagees should be , 
entitled to sue for their mortgage money with heavy interest and to enforce 
the same by sale of the proprietary rights of the mortgagors, not merely in 
the 80 bighas of sir land, but in a total area of 63 bighas and odd belonging to 
the mortgagors The consideration of this document was stated at a sum of 
Rs. 8,000. A further attempt was made to safeguard the mortgagees by the 
in-^ertion of a oovenant that they should, further, be entitled at any time to 
sue for the principal of their mortgage debt and to bring to sale the proprie- 
tary rights of the mortgagors in this area of 30 bighas, which was formally 
hypothecated as security tor the debt, The other document was a deed of 
relinquishment, by which the mortgagors under the former deed purported 
to surrender or to relinquish in favour of the mortgagees in return for a 
consideration of Rs. 1,000, their rights as ex-proprietary tenants in the 30 
bighas of sir land in question. 

Heidi that the whole transaction was but a single one effected under 
cover of two deeds, and was nothing more than an attempt to evade by an 
ingenious device the provisions of sections 10 and 20 of the Agra Tenancy Act" 
1901. 

Moti Ohand v. Ihmm*ullah Khan (1) and Dtpan Bai v. Bam Khelatoan 
(2) followed. Lelchraj v Tarshadi (3) discussed. 

Thb lacts of this case are fully set forth in the judgment of 

PlGGOTT, J. 

Babu Panna, Pal, for the appellants, 

Mr, M. L. Agarwala and Babu Oirdhari Lai Agarwata, 
for the respondents. 

L * Bret Appeal No. 149 of 1916, from a decree of Shara^-ud^ditt Khan, Brat 
A,dditiiPttai Subordinate Judge of Aligarh, dated fjhe 26th tof January, 19l6 

(1) ^1918) I, h. 89 Afl,, 178. (2) (1910/ I, U R., 32 AH« 883. 

(3) {d909)^6 A.L. J., 718, 
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PiGQOTT, J . — The suit out of which this first appeal arises is 
■“ based upon the following state of facts 

Mir Dad Khcxn and others were the owners of proprietary 
lights in a certain inahal. Appurtenant to these proprietary 
rights was a considerable area of land of which these zamindars 
were in possession either as sir or hhudlmshU With reference 
to the Mmdkaaht land it is sufficient to say that it was land 
which had been held by the proprietors in their own cultivation 
for the full statutory period and which had, therefore, acquired 
the essential character of air land, so far as section 10 of the Local 
Tenancy Act, No. U of 1901, is concerned. For purposes of 
brevity, therefoie, it will be convenient hereafter to speak of 
the air lands of Mir Dad Khan and others. Now these proprie- 
tors were indebted, and the evidence on the record shows that 
there was a decree out against them for a sum of Rs. 9,000, held 
by Thakur Das and others. The proprietors endeavoured to 
come to terms with these creditors, and I do not think that there 
can be any doubt as to the nature of the arrangement effected. 
The creditors were willing to accept a usufructuary mortgage 
for Rs. 9,000, that is to say, for a sum sufficient to pay off their 
decree, provided that the land mortgaged, being 30 bighas of 
the sir land of the debtors, should pass into their actual cultiva- 
ting possession. In endeavouring to effect such a tiansaotion 
the parties concerned had to get round the difficulties placed 
in their way by Statute, that is to say, by the Local Tenancy 
Act, and particularly by sections 10 and 20 of that Act. It so 
happens that the law on this point has been recently settled by 
the highest possible authority iu the case oiMoH Ohand y.Ihram- 
ulhh Khan (1), So far as 1 am concerned, I think I am enti- 
tled to say that there is nothing in the propositions of law there 
laid down other than I have been consistently assorting for some 
years past, or other than were given effect to by Mr. Justice 

Thdball and myself in the case of Dipan Bai y. Bam Khda- 
Lordships of the Privy Oouncil, in deciding 
jbeforethem, by no means overlooked the provisions of * 
Tenancy Act, according to which a tenant may, 
year surrender liis bolting 
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his proprietor. What they point out is that this right of sur- 
render cannot be permitted to be used in such a manner as to 
defeat the provisions of the law by which ex-pioprietary tenancies 
are created. They point out that the policy of Act No. II of 
1901, is to secure and preserve to a proprietor whose proprietary 
rights in a mahal, or in aay portion of it, are transferred, other- 
wise than by gift or exchange between co-sharers in the mahal, 
a right of occupancy in his air lands. Such right of occupancy 
is secured and preserved to the proprietor, who becomes by a 
transfer the ex-proprietary tenant, whether he wishes the right 
to be secured and preserved to him or not, and notwithstanding 
any agreement to the contrary between him and the transferee. 
It is further pointed out that the courts must not allow the 
policy of the Act to be defeated by any ingenious devices, arrange- 
ments or agreements between a vendor and a vendee for the 
relinquishment by the vendor of his land. They go on to point 
out, more particularly, that devices to compel such a surrender 
by the inclusion in the deed of transfer of provisions amounting 
to a penalty against the transferor, in the event of his failing to 
relinquish the ex- proprietary tenancy, must also be regarded as 
devices or arrangements- for defeating the policy of the Act. 
Oases in which attempts have been made, more or less openly, 
to evade the provisions of thejaw on the subject of ex-propiietary 
tenancies do from time to time come before the courts, and we 
have to notice more particularly the decision of a Bench of this 
Court in Lekhraj v. Parahadi (i), in which it would appear that 
a transaction which one might at least suspect of having been 
of this natuie was given effect to by the court. According' to 
their Lordships of the Privy Council I talce the true test to be 
tbisj— If a covenant to relinquish the sir lands is part of the 
transaction of sale or of moitgage, then the agreement to surren- 
der will be void and unenforceable, no matter what ingenious 
devices may be employed to give colour to it. If the court is 
satisfied that there was #rst of all a transfer by way of sale or 
mortgage and that the transferee, having obtained thq status of 
an bt-ptoprietary tenant, with full knowledge of that fact and 
el fbe rights preserved to him by the ‘Statute, deliberately 
I1JPQ9) 0 
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chooses, as a separate transaction, to relinquish his ex-proprietary 
tenancy into the hands of the new proprietor, or of the mortga- 
gee in possession, then the law cannot go further in the way 
of protecting a reckless and imprudent man against the conse* 
quenres of his own acts. 

In the present case what we have to consider is the nature 
of the agreement actually entered into between Thakur Das and 
his fellow creditors on the one hand and Mir Dad Khan and his 
fellow zammdars on the other. Two documents were executed 
on one and the same date, namely, the 19th of June, 1913, By 
one of these documents the proprietors covenanted to mortgage 
with possession 30 bighas of land forming part of their sir lands. 
They declared themselves to have put the moitgagees m actual 
possession ol the land in question, surrendering all their rights 
in the sir and khudkasht. They further covenanted that, if the 
mortgagees should fail to obtain possession, or if the mortgagors 
should after all not give up the sir from their own cultivation, 
or should set up any claim to hold it as ex-proprietary tenants, 
then tho mortgagees should be entitled to sue for their mortgage 
money with heavy interest and to enforce the same by sale of the 
proprietary rights of the mortgagors, not merely in the 80 bighas 
of land already referred to, but in a total area of 63 , bighas and 
odd belonging to the mortgagors. The consideration for this do- 
cument was stated at a sum of Rs. 8,000. A further attempt was 
made to safeguard the mortgagees, in any event, against a pos- 
sible refusal on the part of the moitgagors to cany out the con- 
tract in its entirety. The mortgagees did not content themselves 
with taking a usufructuary mortgage pure and simple. They 
\|fiS6rted a covenant that, in spite of their right to obtain 
|)088©ssion of the 30 bighas of land and to enjoy the usufruct in 
lieu of inter fet, they should nevertheless be entitled at any time 
to sue for ihe principal of their mortgage-debt .and to bring to 
salo the proprietary rights of tho mortgagors in Ihi-, .area of 30 
wbieh were formally hypothecated as security for the 
The other document of the same date was ,n deed <Jff“ 
the mortgagors* viM^r tire 

of Ae 
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rights as ex-proprietary tenants in the 30 bighas of sir land m 
question. Whatever doubt there may be in particular cases as 
to the precise nature of the transaction entered into, it seems to 
me that there is no loom for doubt in the present case. The total 
sum of money which Mir Dad Khan and his fellow zamindars owed 
t5 Thakur Das and others was Es. 9,000, and this was distributed 
between the two deeds, the mortgage deed and the deed of 
relinquishment. Moreover, the mortgage-deed itself contained, 
not merely an express stipulation to put the mortgagees in actual 
cultivating possession of the sir lands, but a penalty clause bind- 
ing the mortgagors not to assert their rights as ex-proprietary 
tenants. The transaction, therefore, was one single transaction 
effected under cover of two deeds. It was a determined attempt - 
to evade “by ingenious devices and arrangements,’’ as their 
Lordships of the Privy Council have put it, the provisions of 
sections 30 and 20 of Act No. 11 of 1901. It is quite immaterial 
that, according to the terms of the two documents, the surrender 
purpoits to have been actually effected. In any such attempt 
to get lound the provisions of the law the transferee is rertain 
to insist upon a statement that he has actually been put in pos- 
session and that the surrender which he desires has actually 
been effected. I must note, however, that the mortgage-deed in 
question is not a usufructuary mortgage pure and simple , to a 
certain extent it is a combination of a simple and a usufiuctuary 
mortgage, and is therefore what the courts in India commonly 
speak of as an anomalous mortgage. We are principally 
concerned in the present case with the effect of this document as 
a usufructuary mortgage, On the principles laid down by their 
Lordships of the Pi ivy Council all the stipulations about the 
surrender of ex-proprietary rights and about the transfer to the 
mortgagees of actual cultivating possession over this a^ea of 30 
bighas are void and unenforcible. The penalty clause goes along 
with the rest, being strictly analogous to the aor| of device 
■Spoken of by their Lordships of the Privy Council a| the close 
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opinion of tlieir Lordships, be void and unenforceable. I can see 
— nothing in the stipulation in the deed in suit by which the mort* 
gagors bound themselves, in the event of their setting up any 
claim to possession as ex-proprietary tenants, to submit to a 
. decree for sale against their proprietary rights in an area of 6S 
bighas and odd, to distinguish it from a stipulation that they 
should be liable to a suit for damages, or to any other kind of 
penalty, in the event of their failure to relinquish. In the view 
of the case which I take I am by no means disposed to differ 
from such decisions as that which we have been referred to, viz., 
I. L. R , 39 All,, p. 539, where a mortgage affecting some pro- 
perty whicn was transferable, along with other property which 
was by law non-transferable, was allowed to be enforced against 
the former of the two properties. I do not say for a moment 
that the mortgage-deed in suit, regarded as a usufructuary 
mortgage, was altogether void and of no effect. What it gave 
the mortgagees was the right affirmed by Mr. Justice Tudball 
and myself in JDipan Ba,i v. Bam Khelawan (1), namely, the 
right to proprietary possession in respect of this area of 30 
bighas and the right to have rent assessed thereon upon the 
mortgagors, as ex-proprietary tenants, and to receive and enjoy 
the said rent in lieu of interest on their money. This was no 
doubt less than the mortgagees wanted and hoped to secure by 
the transaction, but it was the legal effect of the transaction 
actually entered into, in view of the provisions of section 10 of 
the Tenancy Act, by which the ex-proprietary tenure was preserv- 
ed to the former proprietor, “ whether he wished it or not,” as 
the Privy Council have said. We have been asked, however, 
to consider further the anomalous nature of this mortgage and 
the legal effect of hypothecation of the proprietary rights in this 
area of 80 bighas as security for repayment of the principal 
loan. For reasons which I duill have Lo state presently, I do not 
think that any decision on this point is necessary to iho deter- 
mination of this appeal. My own opinion undoubtedly is thab 
the original mortgagcob, Thakur Das and others, could have 
enforced this stipulation. They could have taken up the position 
that the contiact of mortgage which they had entered into was 
- (1) (1910) I. L.R., C2Ail.,283, 
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a usuffuctnaiy mortgage combined with a simple mortgage: 
that they bad mads a mistake in attempting to evade the statute 
law by the terms of their usufructuary mortgage, and that they, 
therefore, claimed to fall back upon the document as a simple 
mortgage and to ask for a decree on that basis It may, how- 
ever, be noticed at the same time that this remedy would have 
been worth extremely little to the mortgagees If the pro< 
prietaiy rights of Mir Dad Khan and his fellow zamindars in 
this area of 30 bighas had been brought to sale on a decree 
enforcing the hypothecation of the same for repayment of the 
loan of Rs. 8,000, the sale itself would at once have given rise 
in favour of the mortgagors to this very ex-proprietary tenure 
which it was the object of the deed in suit to get round. The 
purchaser at auction, whether Thakur Das, or another, would have 
had to be content with the rent assessed by the Collector on 
this ex-proprietary tenure as representing bo him the usufrucb oi 
the property purchased, This right the original mortgagees 
could enjoy as mortgagees under the usufructuary part of the 
mortgage, and it would not have made much difference to them to 
have endeavoured to work out the same result by enforcing tbe 
hypothecation lien, if that were limited (as it must be limited 
apart from the penalty clause) to the proprietary rights in the area 
of 80 bighas. 

The case now before us is not between the mortgagors and 
the original mortgagees. The plaintiffs, who are tbe respondents 
to this appeal, were co-sharers in the same mahal, and the 
transfer of the proprietary rights of Mir Dad Khan and others 
by way of usufructuary mortgage gave rise to a right oi pre- 
emption on their part. This right they claimed to enforce and 

t 

by a compromise and the compromise decree, which is dated the 


right of possession as mortgagees over the property pre-empted, 
that is to say, over the 30 bighas of air land in suit, It gives 
nothing more : even if what I have called tke penalty 
elatise of the original contract of mortgage were enforceable by 
Ihe original mortgagees, which I believe it was not, there is 
Slothing in thi& deorec to it enforceable by tbe isre-emptors, 


Mie Dab 
Khan 

V. 

Ramzan 

Khan. 


• ■ ’j 


f ' 


f-p. 




Mib Dad 
Kdan 
«. 

RaM2AN 

Khan. 


Still lesb doi'j tliisi (k*crc<‘ uivr iho plaiiitilfo any right, unrlcr the 
' morfcgago-duod of the 19tli of Jane, 191d, to bring the property to 
Mile under the UypothiH at lo i olfee*^ed iii the oarlitr part of the 
.said deed, 1 doubt vlutlioi an diemiiion by way of simple 
moitgage i\ouId have givmi ri'C lo au}’' light of pre-emption. 
The presuuipiion i. th it pel -.on 5 po-.^c-^'^ing tlu* right of pre- 
emption wouhl have liad to wail imli! tl e propt rty was brought 
to sale m enioicemenluj llie hyjioilieeation lien, and then to have 
asserted any right‘s oi pie-emptioii idiich tboy might claim 
However this may 1 e, the pie-cniption doireo aetiially passed 
does not transit r to these plaint ilih any lights as simple mort- 
gagee^ m I'lspott of the land in suit. 

In the suit as brought the plain Lids claim the lull benefit 
ofthoteimsof the mortgage 01 the 19th of Juiie^ 191S. They 
say that they are entitled to actual posse, non over the area 
of 30 bighas in question or, lading this, that they arc entitled 
to recover the mortgage debt of Ks 8,000, with interest at 2 per 
cent, per mensem under the penalty clause of the mortgage-deed, 
by Rale of the aioa ol 03 bighas and odd referred to in that 
clause. The learned Buhordiuate Judge ^Uio tried the case 
was not an officer with any revenue experience, nor had he 
before him at the time of his dooi&ioii the ck*ar pronouncement 
of their Lordships of the Pi ivy Council to which roforenco has 
already been made. It is, ihurclore, no imputation against him 
tosay that, in the very brief judgment pronounced by him, he 
has not shown much appi\cLiiion of the difficulties of the case. 
He has definitely hehl tint ihe plaintiffs were not entitled to 
possession as mortgagees over the land in suit, hut ho has 
- enforotd in their favour tile penalty clause in the original eon- 
tract of mortgage, which they were most ouitaiiily not entitled 
td have the benefit of Tiie decroi as passed is for recovery of 
the principal of Es, 8,000 with arrears of interest and costs, by 
sale of the 63 bighas and odl ol laud alioady referred to. From 
the operation of this dccrci , however, a certain share has been 
excluded, on the ground that one of the former proprietor was 
a iriinot an(|^that hia certificated guardian joined in this mortgage 
on hi'2 I eha' i V, i.l'iO'U h.aung duly ublaiued iho saucllon of the 
Dntrie': Jiiilgo, Wl have a ])etition of cross-appeal before us 
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cballenging the flo3ision of the trial courf on this point; but in 
view of tho decision which wo have anivecl at on the main ques- 
tion it seems iiniiecossaiy for us to go into it. If the appeal 
of tho defendants succeeds the cro-,s-objection mil's t obviously 
fail. 

Now, as regards the appeal oi tho defoudants, I have already 
given abundant reasons why in my opinion the decree as passed 
cannot stand. In the very able <ind mgenious argument address- 
ed to us by Mr. M, L. Ayariiula on behdl of tho lespondents, 
although he very pr )perly declined to give up any part of bis 
client’s case, it is doing him no injustice to say that he could not 
make out much of a case for affirming tho decree of the court 
below as it stands. What he really pressed upon us was the 
right of his clients to one or other of two different reliefs. He 
contended that, in any event, his clients should bo given the 
benefit of what I have callel the hypothecation clause in the 
mortgage-deed of the 19th of June, 1913, and the proprietary rights 
of the moitgagors in tho 30 bighas of land in question brought to 
sale, at least in satisfaction of the principal of the mortgage 
debt, In reply to tho suggestion that the right to enforce this 
hypothecation clause had not passed to his clients under the pre- 
emption decree, Mr, Agarivala contended with much keenness 
that no plea to this eQ’oct had been taken in the written state- 
ment of any of the defendants. It seems a fair rejoinder to this 
to say that neither was any claim to this effect sob up in the 
plaint. The claim in the plaint was for cultivating possession 
over the land in suit, by ejectment of Mir Dad Khan and 
his fellow mortgagors, or in the alternative, for enforcement 
of the penalty clause by the passing of a decree for sale 
in respect of the entire area of 63 bighas and odd. I feel 
quite satisfied that, whatever might have been the rights 
of Thakur Das and others in respect of the hypothecation of the 
area of 30 bighas, those rights did not pass to the present plaintiffs 
under the pre-emption decree and that therefore this relief is not 
open to them. 

The other contentiorl pressed upon us hy Mr, Agoi,Tmala> has 
qaused. me more diffi.culty. It is based not merely on the docu- 
mentary evidence already referred to hut upon certain evidence 
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as to transactions which followed the execution of the mortgage- 
deed in suit. Broadly speaking, Mr. Aganoala's contention 
is this That the mortgagors, Mir Dad Khan, and oihers, what- 
ever may or may not have been their rights under the deed in 
suit, did carry out their part of the contract hv actually surren- 
dering to the moitgagees, Thnkur Dis and others, the cx-proprie- 
tar} tenancy which the Staiuie created in tluir favour The 
' argument is that the original moilgagtes thus obtained actual 
cultivating possession of the land in question and enjoyed the 
same for the peiiod of about a year tint by this pt>ssession the 
ex- proprietary tenure became hnally extinguished and can no 
longer be sot up against the plaintiffs pre-emptois. I admit the 
contention to be a highly ingenious one and the question which 
it raises seems to me of some difficulty. In the first place, hmv- 
ever, I think that on the evidence on this record Mr. Agartvala 
is asking too ranch of us in the way of findings of fact in his 
favour. The patwari of the village was not put into the witness 
box nor were any of the original mortgagees called. We know 
from the plaint that Mir Dad Khan and the other mortgagois 
wore in actual cultivating possession of the SO bighas of land 
when the suit was instituted on the 5th of July, 1915, and the 
plaint certainly does not explain liow or when they recovered 
that possession, if they didin fact surrender their ex-proprietary 
tenancy into the hands of the original mortgagees. One of the 
plaintiffs was put into the witness box and deposed that the 
mortgagees, Thakur Das and other's, had entered into actual 
possession of the land. He said he himself failed to get actual 
possession because Mir Dad Khan forcibly cultivated it. Ho w'as 
cross-examined on this point in a manner whieli clearly showed 
that the defendants did not admit the facts stated by liim to be 
correct, but the only evidence by which he sought to support 
himself was the production of ceitain records of the Ke venue 
Courts showing the mutation proceedings which, followed the 
execution of the mortgage-deed in suit. Now the execution of 
that deed required in any event to be taken due notice of in. the 
^-village records, ,, There had to he some mntation of names in 
respect of it and the natural tendency of the Eevenue^ Oohhfci 
unless theii' atteution.was specially called to matter, would 
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the lelief which has been decreed lo them by the eeurt below 

or to any of the reliefs which hiue been claimed on their behalf 

Khan in the allernativc, In this view of the c.iso I would allow the 
Eajizan &ct aside the decision of the court below and dismiss the 

Khan. plaintiffs’ suit with costs, and similarly dismiss wdth costs the 
cross-objection filed by the plaintiffs rospondcnf 3. 

Walsh, J.-— I agree. I think this is .i culourible transaction. 
The two deeds wore in iact an attempted sale of the ex-proprie- 
tary rights. If so, the case is clearly covered by I he decision in 
Di'pan Uai V . Ram Khelawmi {V) fxwd hy the observations 
of the Piivy Council lejioited m I. L Pi-., 39 All., p. 173, where 
Sir John Edge, in dclhtnng judgment, afiSimtd the principle 
laid down by the High Court that the tiaiibaction was not a lawful 
one, whether it was rogaided as an attempted sale of the ex- 
propriotary rights or an agreement to relinquish those rights 
when they should arise, and pointed out that the policy of Act 
No. II of 1901, was that the right of occuiiancy should bo secured 
and preserved to the proprietor who becomes by a transfer the 
ex-prop ricbor, whether he wishes it to be secured and proseivod 
to him or nob, and notwithstanding any agrooment to the contraiy 
between himself and the transfoiec. 

The transactions in these two deeds are in substance one 
transaction which, took place on the same day. They are in form 
inseparable, but I think that the same principle would apply 
even if they were in form separable. I apply the reasoning which 
was applied by the House of Lords in Maaa v, Fepper (2), The 
law being in England that no nioitgage of movable chattels can 
be entered into where the chattels remiin in the possession of the 
grantor without a registered document, there had 1 eon a sale of 
furniture to an alleged purchaser, who by a contemporaneous 
document re-let them on a hire agreement for the original price 
^t which he had bought them, plus an addition to that sum which 
f ^he court regarded as merely interest under another name, the 

<- 1 '• agreement giving to the hirer the right to become the owner by 

, ' re-purchaso if he paid the instalments under the agreement. 

. ■ Now those two documents were entirely independent in form; 

None the less the House , of Lords held that the trial court had, 
ti) (19 rO) I L. R., 32A11.,*3S3.. <2) {1904} A» 0., 105, E. L. . 
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been righl ill going behind the I Oi’in .uid do iding wli.it wv> in 
substance the real transaGiioii, md pomud oiil th t, thosalc wxs 
really a colourable sale to disguise wh it w'ts in sub d.uiec a loan 
I think by the same roasoniug this Ads a colourablo relinquish- 
ment to disguise what ivas in Im t a sale. No doubt an o\-‘ 
proprietary tenant can, as biich, siirrcndei Ins lights hy a proper 
relinquishment. Nobody can put the poiiil, X think, better 
than it has been put by Mr. M. L. Aijmnvala it pigc 69 of his 
book on the Tenancy Act in thi^ sentence : — It comes to tins, 
that though apiopiietoi can, in fact give up his c.\’-pioprietary 
rights when they acciue, by not availing himself of them, he 
cannot bind himself by an express stipulation to that effect in 
a deed of transfer of the property or the like. ” 

I think that is whit these] documenis purported Lo do. I 
agree with what my brother has said about the decision in 
Lekhraj v. Parshadi (I). Unless the facts of that case are dis- 
tiuguishahle from this case by something which does nut appear in 
the judgment, I am hound to say, having regard to the fact 
reported that the two transactions wore coiitempoi ancons in date, 
I should have found difficulty in holding that the alleged 
relinquishment) in that case vas not also a colourable transaction, 
To that extent I am unable to agree with the decision. 

By the Court: — W e allow the appeal, set aside thcdocibion 
of the court below and dismiss the plaintiff’s suit with costs. 
We also dismiss with costs the cross-objection filed by jlie 
plaintiffs respondents. 

Appeal allowed. GrosS’-appeal dmnmed* 
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Befo e Mr Jmhee Tudhall and Ms Jastice Abdul Raoof, 

DEBt PRASAD and anotheb {PuiuNTrrrs) v, BADRI PRASAD 
(DarENDANT) * 

Aet IX of 1903 {Indian Limitation Act), seotion 28 ; schedule I, article 

reouning at uncertain intervals to take wood from trees 
when fallen or out — Adverse possession 

TRe father of the plaiatiffa in 1867 obtainecl leave from the Oollscfeor to 
plant trees alongside a road on land belonging to Q-overnJneat, He ssprestted 
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*^soond Appeal No. 712 of 1916, from a deorae of Gt, 0. Badbwar, Additional 
i^ndge o| Parrukhabad, dated the S8tb of January, 1816, confirming a decree 
«fAUAu^t, Officiating Subordinate Judge of Parrukbabad, dated the 19th 
Of JUfie, 191S,” 

(1) (1909) 6 A* Dk J., 7l8 ; 2 Indian Gases, 409. 



t Jndgo on tho groujid that the defendant 
m the trees. In lD;o, wmo dry wood 
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1918 wiUmgttcsi to do so at his own oxpfnso and to tend them; and Uio only 

’■ight ho ashed for was to get tho f illcn dry wood from the trees Rwhse- 

D^bi Pbasao qnently the village passed out of the possession of the phmtifis* ht,htr, md on 
Badbi ocoasioua m 1900 and m 1910, the dofoncUnt, who h cl purehaaod the village, 

Pbasad. proceeds of the sale of such wood, The plamtiffs on hoth cocasions 

asaerted thoir cliim to i^ood or thojprice theitor, but wois unbnccessful 
Within Six years fioin tho date of iho last mlo they brought a suit for a 
declaration of thoir ught to get tho diy wood by \irtiiQ of the agreement of 
1867 Tho defend int ploaclod idvtrs- possession. fllW, that the ugM bamg 
one which could only he ospici'ied cn uncoitim occasions and not a right 
reoorring at fixed periods, and as tlmro had been dBpuios as to the right 
between the parties on two previous occasions, it could not bo said that the 
defendant had acquired a title by advi'tse pos'-ession. 

whether section 28 of tho Indian Limitation Act, 1908, applies at 
all to a case like this 

The facts of this case were shoitly as follows 
Madan Gopal, the father of the plaintiffs, was a mortgagee in. 
possession of a village called Rimni Ohursai. There was a 
hachchii road leading from Runni Ohursai to rnaiiza Patia, In 
1867, Madan Gopal made an application to the Collector of 
Farnikhabad asking tor permisdon to plant a row nt trees on 
either bide ol the kachcha road toi the comfort and convenience 
of travellers. He represuutcd further that ho would never 
sell the trees, would watch and tend them at his own expense 
and appropriate for his own u.o dry fallen wood of the trees. 
The Collector gave the permission asked for, and Madan Gopal 
planted the trees. In 1883, Madan Gopal transferred his 
zammdari m maiiza Runni Ohursai, but did not transfer his 
rights m the trees planted outlie roadside. Subsequently, the 

po'^HesHion of the defend uit by purchase 
m bS/. Ihe sale-deed ill his favour included the row of trees 
abovementioned. The defendant thereupon began to assert 
is / rights to the low of trees and on some occasions ho appro- 
pnafced the fruits to his own use. In 1900, the district board 
had tho branches of the trees lopped off. Madan Gopal and the 
^ endant laid claim to the price realized on the sale of the 

^ 7 board paid the price to 

“ ' - fn m ^ defendant sued ^ome persons 
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was sold by the district board and again lival clamis were made 
by the defendant and the plaintiffs (as the heirs of Madan Gopal). 
The district board again recognized the rights of Badii Prasad 
and paid over the money to him. The plaintiffs 
suit for a declaration of their rights to the dry and fallen, wood 
of the trees. The defendant pleaded that the trees weie 
appnrtouaut to Ins ziiniiidari md in the alternative that he had 
be 

twelve years. The courts below dismissed the suit. The 
lower appellate court found that the tree stood on Government 
land and were in possession of the same. It nevertheless held, 
that time at thejatest had begun to run against the plaintiffs 
since the dispute in 1900, and the suit was, therefore, barred by 


There can be no adverse possession of a right such as the 
c 

pre-supposes two things, firstly, that the plaintiff was entitled to 
immediate possession of the property in dispute, and secondly 
that the defendant is in such possession. In the present case 


possession of the property. Government is in possession as of 
right, The right reserved by Madan Gopal was to the fallen 


sion has to make ont continuous uniuterrnpted possession in 
himself for 1| years. Here wood happened to fall twice in 
12 years, once in 1900 and again in 1910. The wrongful appro* 
priation by the defendant of such wood on those two occasions 
would not deprive the plaintiffs of their right for ever. Every 
fresh invasion of a right 'gives a cause of action for a suit for 
declaration until the right itself is extinguished by operation of 
section 28 of the Limitation Act; Ilahi Bahhah v, Marmw Mngh 


Gpnfined to suits for possession of property and does not apply to 


(l) Weekly Notei, mm, p. 31S. (3) (1914) I, L. B., 86 AlL, 492. 
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claim possession of this intangible right. Rights of this flos'crip- 
tion are valuable and have been recognized by the court a ; Biahan 
V. N'aipal (1), Bdilcy v. Stephens (2). In order to prevent 
ail further disputes this wui a fit cisc for the granting of the 
declaration prayed for, 

'Dr. Surendm Na h Sen, tui the i\bpoiidonf ; — 

The findings show that the defendant has been exercibing all 
acts of possession which were open to him having regard to the 
nature of the property. He had been appropiiating and selling 
the produce of the trees ever since 1889 and taking the fallen 
wood, whenever there was any, and had all along been asserting 

his lights. It is true that the Government was in pjssession of 

the trees, but it was open to the defendant to acquire by adverse 
possession all the rights which the plaintiffs had in them and 
much more over and abovo that, j„at a. it is open toTne t! 
acqmre by adverbc possession the limited rights of a tenant It is 
not in every case that actual physical and continuous possession 
ahould be proved to make out a title by advoise possession, 
Lord Advoaaie '/.Young (3) The right of JIadan Gopal has 
been constantly denied during the last 25 years, and it is too 
late now to seek a declaration. Tho granting of a declaration 
IS within the discretion of the court, and such disci etion should 
not be exercised in support of such a vague and shadowy right as 
claimed by the plaintiff. Further, the plaintiffs are the sons of 
Ma^n Gopal. There is nothing to show that the 'original grant 
m favour of Madan Gopal enures for the benefit of his suooessors 
There IS no formal grant in existence; and the application made 
by Mrfan Gopal in 1867 does not show that it was anything 
more than a personal licence given to Madan Gopal alono. T? 
entit e themselves to a declaration the plaintiffs must nrove 

plwlythat they have the right they claim. The Government 
was also a necessary party. 

_ Pandit Kaiias Nath Katju, in reply 

The case has been fought throughout on the footing that the 

fact L/‘d 7 ™ ‘‘“'1 ttansferabll 

fact the defenctat himself h< ip the. first instaim. 

...(2) 0801112 as.. W Q Ot 
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claimed as a tnnsforoo from MaUn GopiL Tin delondaui should 
not ho allowed to laiso a neit\ point in'-tcond ippeih ILiving 
regard to the veiy nature of the right the prenim|f ion w t-> tint 
it must have been icgardod as horitablt The Govt rumetit had 
never doniod the Gvibtonec ot the right an I w.is w holly ludiih leiit 
as to the merits ot the lival cUimants. 

Tudball and Raoof, JJ. : — This is a pi anti (Its *iei.oiid appeal. 
The facts ot the cr^'O are as follows In the }iar 1807 the 
father of tho two plaintids, one Iladan Gojed, w is tin* moi t (ig(m 
of certain zninindari rights m tlie villagt of Riiniii Clnusai. 
There was a public unmetallecl road which ran trom tlm tillage 
lands of this village up to tho pueoa lo ul some short disfeaiici 
away. This public road belonged to the Stale and stdl belongs 
to it. In 1867 there were no trees standing on it and Madaii 
Gopal applied to tho Collector of tho district in writing, pointing 
out this fact and that he wished to plant trees upon the public 
road for the benefit of the public; that he would tend and look 
after them, and that ho would only claim tho wood that might 
fall from the trees as his own. He wouhl have no right to sell 
the trees. The Collector agreed lo thi-i and Midun Gopal 
planted those trees along the public road. It is quite clear, as 
the land vested in the state, tho ownership of the iiucs did not 
vest in Madan Gopal, but as tho Collector had agreed to the 
condition that ho was to take tho lallen wood, he no doubt eom- 
tinued to take it so long as he remained in the village, la the 
years 1886 and 1887 there were certain transfers of the zamiadari 
shares in the village and Madan Gopal lost all interest in the 
zamindari of mauza Runni Ohursai. In 1887 Badiu Prasad became 
a CO sharer in the village by a sale deed under which his transferor 
purported to sell to him, not only the zamindari share, but al^o 
the trees which had been planted upon the road, as being his la 
1890 and again in 1892, Badri Prasad sold tho fruit of ttee 
to various persons. In 1899 he had some civil litigation in 
to the fruit of the trees against a third party. In 1901 thf 
man of the district board, under whose control the road |s, sold 
thejfrnit to a third party. Badri Prasad oiyected, andlihe Ooloot<]f 
^i^^lledhis sale. In 1900 the trees were lopped and the loppi^S 
JV&e» sold by the district board. Badri Prasud claimed title to 
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that even if the defeiKlanl lud no real title in 1 ’h l.egiu* 
ning still he and his pwlece-.ws had been to piopiietu-y and ^ 
adverse possession and enjoyment of ilm irees sime the you imi, 
and theiefore the suit was barred hv liniii ition, the d bndnit 
having acquired title by preemption. The eo-i I of firM in 1 1 mo 
found that the trees were plant cd on the 1 rnd of the ru id : th it t lie 
land was the properly ot the sHte ; that thu (i<‘gs had nothnig^ to 
do with the zimindni of the defend ml ; that the pi lin ib‘’ el ntn, 
however, was baned by iriche yeirs ndier e ponse^Mun and tb it 

they were not entitled to the defiant ion, the cl fuidan* Inyiog 

held adverse possession ^ince the yoir ISS>. In the fonr^^e of the 
suit on the 16th of June, '1615, i be pie iiitiftV pleader, vidt ruhhir 
6oA. j clearly stated to the court tint Ins client only claimed a 
right to tend the trees and to tahe the fallen woo 1 , thit he cl liracd 
no greater right than this , that he had nothing to do with 
the fruit, etc. The plaintiflfs appealed The court Imiow has 
treated the case as if it was clearly a ^iiit in i aspect to the 
ownership of the trees and the possession tlieuof. ft has sail 
that the questions for determination in the appe.ilare ; -Whether 
the plaintiSs have been in posbe'>sion wnthin twelve years of 
the suit or whether the defend inl has been in adverse pro- 
prietary possession for more than hvelvo year 3 : also whether the 
suit is barred by limitation, Tii the preimble oi its judgment 
the lower appellate court ha? stated the facts as to the planting 
of the trees. In the body of its judgment it has stated as 
follows No trees nor any rights in them were transferred to 
the defendant, nor are the trees standing on village lands. Under 
the contract with the Collector the plaintiffs’ father reserved to 
himself only the right to take the fallen wood of the trees, but 
nobbing else No rights in the trees could be transferred by the 
planter of the trees. The plaintiffs have no ?amindiri left in the 
village and they do not reside in manzi Kuniii Ohursai. They 
brought this suit for a declaration that they were the owners of 
these trees and had the right to take the fallen wood and also for 
an injunction that the defendant should not interfere with the 
exercise of their right,” The appellate oonrt held that the defen- 
I Aalt had been in pepsession (presumably of thoi trees, though it 
' “ (Jobs hot say so'^ clearly) for more than twelve years and hag 
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into clear llmt tim only right which 
gilt to take thefalluu wood. Under 
the only right which was given to 
thendun*, are not and cannot Bo 
the district board or the Collector • 
iVasad to take the irnit, that is no 

Iheiiiseives have ik> right to it . ; 
vood, there are only two years in ' ■ 
■to whatsoever. Onn was in the ■ 
tlio year 10 iQ. la both these 
I hufch years the Collector gave the ^ 

In Prasad. It is impossible, there* 
these two occurrences show that the ' ■ 
proprietary possossiun of the rierht' . 
idfore ns. There is no question'' of 
No doubt the parties litigati d in 
■ow, but one fact is clear, and tlial. 
pr of the trees and that fh<> 
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in lyUU ana iyiv, uuu uoi,cjj.ua.uu — — 

possession of this right as against the plaintiffs, Tlio right is one 
which olearly can only be exercised on occasion, that is when a/.y 
wood may fall or be cut from the trees. It docs not occur every 
year or at stated times. It is urged that the plaintiffs' suit: should 
have been brought at least within six years of the dispute of IHOo, 
but we do not think the plaintiffs were bound to come into court 
on the occasion of that invasion of their right. It was agiin 
invaded in the year 1910, and they have oomc into court within 
six years of that invasion to establish their right to take the fallen 
wood. We therefore cannot agree with the court below that the 
suit is barred by limitation in any way at all. It has, however, 
been urged before us that the plaintiffs have no right whatsoever 
even to the wood, under the petition and order of the year 1867 
and that this Court, therefore, should grant them no declaration 
whatsoever. This is a point which has not been raised before in 
the course of this litigation. It amounts to asserting that Madan 
Gopal’a right under the transaction of 1867 was purely a personal 
right which could be transferred neither by inheritance nor by 
sale, hut this has not been the position which the parties have 
taken up in the .courts below. Badri Prasad's claim was actually 
based on a transfer in his own favour and the litigation having 
been fought out on the assumption that the right was a transferable 
and heritable one, we can see no necessity what- 5 oever to allow 
this point to be raised at this stage of the case. The district 
board or the Secretary of State for India are neither of them 

parties to the present litigation and the decree therein 'will iiot ; ' , 

affect them in any way. It will be time enougb to^ decide this ' , 

question when either of these two parties is involved ifl. .litigation ’ ; .. ^ 

with the plaintiffs or the defendant. This ap|)eal is deCided'ba the j' ' r 
assumption that the right of Madan Gopal to take the fallen wood 
is a transferable right which descends to his heirs, Tlie restilb, 
therefore, of our findings is this, that the plaintiffs are entitled to a 
declaration that they have a right to take the -fallCQ woodbf the 
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claimed to be next heir under the ordinary Hindu Law. Sheo 
— Singh claimed tfj exclude her either under the provisions of 
UR I of 1869j section 22, or, if that A-ct did not govern the 
succession, then under the special rule of inheritance provided 
ANs in the sanad granted in 1861 by she Government to Girwar Singh, 
the predecessor in title cfBalbhaddar Singh. That suit was 
eveuttmlly disiiii.ssed by a jiidgiueii!, ef i,he Privy Council on the 
I8tii of May, 1905, in the appeal of 8fAec) V Rayhuhans 
-Eunwar (1), and on rereipi. of the Order in Council m,de in 
pursuance of the judgment, the Court of the Judicial Cornmis. 
sioner remitted the case for inquiry and report by the Siihor- 
diuate Judge, who fixed the issues (1) what villages did Balbhad- 
dar Singh acquire (a) from money transactions, (b) by money 
obtained in his three marriages, (c) by profits of a sugar manu- 
factory, and (d) by money obtained from one Duddhu Sahiba ? 
(2) If Balbhaddar Singh acquired any villages from other sources 
than the taluq^, were they treated as appurtenances to the 
taluqa, and how the fact affects the case ? and (3) If Balbhad- 
dar Singh acquired any villages from the income of the taluqa, 
do they not form part of the accretion or appurtenance to the 
taluqa ? 

The Subordinate Judge recorded that out of 167 villages, 
107 in the district of Kheri and one village in the district of 
Sitapur, in all 108 villages, had been admitted on behalf of the 
' plaintiff to belong to taluqa Mabewa, and that therefore there 
remained only 59 villages to be dealt with : of these he held 
that 31 had been shown to be non-taluqdari villages, but the 
other 23 he held to be taluqdari villages, 

^ : Ohjections were taken on behalf of both parties and lodged 
fm the Judicial Oommiasioner’a Court, and were considered by 
Court (Mr. R. Soott, Judicial Oommmioner, and 
Hn L. G. Evans, Additional Judicial GommU sioner) who 
varied the decree of the first Court as to some of the villages. 
The result was that the claim of the 'plaintiff was dismissed to 
all the villages claimed by her except the 31 villages entered 
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The circumstances out of wuioh appeal 76 of 1911 arose 
are the same as in the other two appeals 87 and 88 of 1910. 
The properties to which it related were (1) villages summarily 
settled with Gajraj Singh, au ancestor of Balbhaddar Siagh the 
deceased taluqdar, (2) villages said to have been acquired by 
Balbhaddar Singh, (8) house property, (4) movables. 

Of these (3) and (4) which had been omitted from the former 
inquiry by the Subordinate Judge, were by an order of the 
Court of the Judicial Commissioner of Oudh, dated the 28th 
February, 1908, remitted for inquiry to him, and he settled 
issues as follows (1) “ whether Thomsonpnj house at Sita- 
pur and the property in list (4) were acquired by Balbhaddar 
Singh from sources other than the income of the- taluqa, or 
frooi the income of the Estate " ? (2) « In either case under 
what cateD*orv would the above properties fail, i, e,, under 
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in the former case 8heo Bingh v. Eaghubans Eunwar (i). The 
same was the case with the movable property. The house 
in di-'pute was intended by Government to be part of the 
taluqdari estate. 

A. M. Dunne, K. G., and B, Dube, for the representatives of 
Rani BaghubaasKun war, contended that the Judicial Commis* 
sioner’s court had rightly interpreted the Order m Council of the 
13th of July, 1905, and had rightly decided that the predecessor 
of the present respondents was entitled to possession of both 
the houseSj and of the movable property in dispute, and also 
to the 31 villages mentioned m the list ; but that that Court 
had erred in holding that the properties and villages must be 
held to have been included in a former part of taluqa Mahewa 
as constituted at the date of the sanad of 1861, Rani Raghu' 
bans had established her right and title to these villages, KTo 
form of descent of the property was specified by the Board at 
the former hearing of the case in 1905, for the facts as to the 
property now in dispute weie not before it at that time. There 
was nothing to show that the taluqdai’s intention was to incor* 
porate the purchased villages in the taluqa. He had at" any 
rate no power to create a form of descent which was not in 
accordance with the ordinary Hindu law. There was in the 
suit no suggestion of a family custom of primogeniture ; it only 
alleged a custom to exclude females, which was held by both 
Courts in India not to have been established on the facts* 
The taluqdar therefore had no power, even if he had the 
intention, to make the non-taluqdari property descend hy 
primogeniture as provided in the sanad* The decisions of the 
Board cited as to tho non-taluqdari property of a talucjdar 
whose name is entered in list 2 do not therefore uphold the 
appellant’s contention. The cases referred to of property 
pui chased hy Hindu widows in possession with the income of 
the family estate, of members of a Joint Hindu fatally in- 
corporating self-acquired property with the joint family property 
are not applicable, as under Hindu law the ef seif- 

acquired property is different from that of jofiat fatafly lioperfy* 
There was no sanad produced with regard to the house, and 
PJ fl905) I. L. III., 634 j A.. 203. 
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Tho property to whioh the suit related was property, movable 
and immovable, of ivhioh Baibhaddar Siagh died possestd oa the 
12tb of December, 1898. Ou Sis death hia widow Kani Kaghubaos 
Knnwar and his brother Sheo Singh each claimed adversely to 
the other all the property of which Balbhaddar Singh had died 
possessed, the Court of Eevenne made an order for the mutation 

ofnamesm favour of Sheo Smgh, and he obtained possession of 

all the property, movable and immovable. Ram Eagbubans 
Kunwar, on tbe 6tb of February, 1900, brought this suit against 
Sheo Smgh for possession of all the movable and immovable 
property. She alleged that Balbhaddar Smgh had been adopted 
byhis uncle Qirwar Smgh, and that Girwar Smgh had by his 
will devmed all his property to Balbhaddar Smgh, who had 
enjoyed it until his death. Her suit was resisted by Sheo Singh 
wo aHepd that all the property claimed by her appertained to* 
talnqa Mahewa and was impartible ; that by a custom in the 
family females were excluded from the inheritance ; that the 
TOocession to the taluqa was governed by section 22 of the Oudh 
Estates Act (I of 1869;, under which he claimed that a brother 
was entitled in priority to the widow; and he denied that Bal- 
bhaddar Smgh had been adopted by Girwa*r Singh. Sheo Singh 
relied upon a aanad of the 19th of October. 1859, by wHoh tL . 
Government had graoted talnqa Mahewa to Qajraj Singh and his 
heirs without other limitation of the line of inheritance. At 
some period of the litigation a copy of a aanad, which was granted 
by the Government to Girwar. Smgh in 1861, was produced 
and the Board in 1905 held that the copy was admiL^t 
evidence, and that Qirwar Smgh had in fact surrendered to the 

Government the sanad which had been granted to Gajraj Smgh, 
in 1859 and the estate which had been granted by it, and in lieu 

of that sanad had accepted the sanad of 1861. The sanad of 1861 
said expressly , * f 

^ ** It IS aaotlier condition of tins grant that in the event of yojoi; 

intestate, os of any of yous snooesaors dying intestate., the f^ate <^ailwSay ! 
to the neasest maleheis according to the role of primog#itSe.« 

The Courts in India had held that the sanad of 'llel 'could 

not in law Iterate to snbatatute.the line of desoenr ^irBSmibed 

vL*a V earlier sanad of 

1^9, and having found that Balbladdar Singh had been .adopted 
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When the appeal was being argued before the Board m l‘905 
the arguments addressed to their Lordships related only to the 
nght to the possession of taluqa Mahewa on the death of Bal- 
bhaddar Singh, and it appears to have been ovei looked by 
counsel during the aiguments that the appeal also lelated to 
other property which was alleged to ha^e been acquired by 
Balbhaddar bmgh, and which had not formed pait of the pro- 
pertygiantedby thesanad of 1861. Before the judgment of 
the Board was delivered in 1905 the attention of their Lord- 
ships was diawn by counsel to the fact that the appeal also 
related to such other property. In then judgment of 1905 their 
Lordships consequently said ; — “ The present appeal relates 
mainly to taluqa Mahewa, and the argument before their Lord- 
ships dealt only with it. The principle adopted in this judg- 
meat only applies to that taluqa, Tuciuding, of course, any pro- 
perty that may have accreted to it since the date of the sanad 

under which it is held. It has been pointed out by couasel that 
the suit out of which the appeal arises lelated also to property 
said to have been acquired apart from the taluqa. It seems 
clear that their Lordships have not materials before them to 
enable them to define what property (if any) other than the 
original contents of tho taluqa now passes as part of Their 
Lordships held that taluqa Mahewa, as constituted at the date 
of the sanad of 1861, with accretions (if any) or properties 
(if any) appurtenant to the taluqa, had, on the death of 
BMbhaddar fcJingh, passed in accordance with the Umitations 
of that sanad to bheo Singh as the next male heir according 
to the rule of primogeniture, and humbly advised His Majesty 
to make-— - 

a declaration that tlie talaga Mahewa, as constituted at the data of the 
«anad,With accretions (if any) or properties (if any) appurtenant to the 
taluqa, has passed to the appelUnb, and that as to any other property pf 
the deaoased the decrees oi the courts below are not atfebted, and to order 
that it he left to the coart of the Judioial aonimis>sioaer, if it be iottUfd 
that there is real eoatioversy on the point, either itself to detefaiiae What 
property falls under one category aad what under thd or tb refSit the 

case for inquiry to tho Court of the Subardmata Judge, and to ord:ex that, so 
^far aa may be necessary to give effect to the first part of the foregoing 
declaration, the decrees of the courla hebw ought to be discharged and the 
loft thsnhsted.” * - ^ ^ 
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SPhat declaration was made by the Order in Council, and 
the court of the Judicial Commissioner remitted the case for 
inquiry to the court of the Subordinate Judge. 

The court of the Subordinate Judge made two reports, one 
relating to the villages in dispute, and the other to a house at 
Sitapur, a house at Lucknow, and movable property of which 
Balbhaddar Singh had died possessed. Objections which were 
taken to each of those reports came at different dates before the 
court of the Judicial Commissioner, and from the decrees of that 


court made upon those reports these consolidated appeals have 
been brought. 

Some of the learned Judges of the court of the Judicial Com- 
missioner misunderstood what their Lordships meant in 1905 
by the terms accretions ” and “ properties appurtenant ” to 
taluqa Mahewa. Their Lordships obviously did not mean to 
limit accretions to accretions to land which had gradually and 
imperceptibly by the action of water gone to the owner of the 
adjacent soil. Nd accretion of that nature had apparently been 
suggested by the parties to the suit. What was suggested was 
that Balbhaddar Singh had acquired property by purchase and had 
added it to the estate which had been granted by the sanad of 
1861 to Girwar Singh. The facts were not before their Lord- 
ships in 1905 which would have enabled them to decide whether 
any lands had accreted to taluqa Mahewa as it was constituted 
at the date of that sanad. The Crown has in British India 
power to grant or to transfer lands, and by its grant, or on the 
Jransfer, to limit in any way it pleases the descent of such lands. 
But a subject has no right to impose upon lands or other pro- 
j^ert;;^ any limitation of descent which is at variance with the 
o|dii3iary law of descent of property applicable in his case. Sir 
Mward 'Ohamier, then Mr. Ohamier, Judicial Commissioner of 
Oudb, in his judgment on some objections taken to one of the 


brts^df the court of the SubO'rdinate Judge, correctly stated 
this respect as to the power of a subject, tht^ 

"hal ‘U itettled law that a oaDsUct make ifi» 
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volition, whether actual or presumed, subject property acquired by him to 
the rule of suooessiou entered in the primogeniture sanad granted to Girwar 
Singh.” 

With that statement as *to the law their Lordships agree. 
It follows that in ascertaining what were the lands claimed by 
Rani Raghubans Kunwar in respect of which her suit was not 
dismissed in 1905, it must be ascertained what were the lands 
of which Balbhaddar Smgh died possessed which were acquired 
by him and did not form part of taluqa Mahewa as it was con- 
stituted at the date of the sanad of 1861, and were not lands 
acquired by him from the Government in exchange for lands 
which were included in that sanad. The Government had power 
to give to Balhhaddar Singh in exchange for sanad lands other 
lands which had not been granted to Girwar Singh in 1861, and 
the lands so acquired by him in exchange would be subject to the 
rule of descent prescribed in the sanad of 1861. 

By the sanad of 1861 the Government granted to Girwar 
Singh the full proprietary right, title, and possession of taluqa 
Mahewa, consisting of the villages as per list attached to the 
Kaboolyut you have executed,’* subject to the payment of rent 
and the other conditions in the sanad mentioned. The estate 
•which was granted to Girwar Singh in 1861 was the same estate 
which had been granted to Gajraj Singh in 1859 and had been 
surrendered to the Government by Girwar Singh. Unfortunately 
neither the Kaboolyut which was executed by Girwar Singh in 
1861 nor the Kaboolyut which was executed by Gajraj Singh in 
1859 has been found, but the lands granted in 1861 were lands 
of which the Government was then in a position to grant “the 
full proprietary right and title ” to Girwar Singh. 

When the case was remitted for inquiry to the court of the 
Subordinate Judge, that court reported that of the 166 villages 
for which Rani Raghubans Kunwar had obtained her decree, 
which was the subject of the appeal in 1905, there was no contro- 
versy as to 108 of them : it was admitted that the 108 villages 
were teluqdari villages, that is, that they were villages which 
were included in the sanad of 1861. As to the remaining 68 
villages the Subordinate Judge reported that Sheo Singh wm 
entitled to 27 specified villages, and that Rani Raghubans 
Kunwar was entitled Jo 31 villages, which also were specified in 
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Raghubans Kimwar tiled objections to the 
findings of the Suboidinate Judge as to 19 of tho 27 Tillages 
which the Subordinate Judge ha4 reported to be taluqdari 
villages, and on the other side objections were filed as to the 
findings of the Subordinate Judge as to the 31 villages which 
he had reported to be non-taluqdari villages, that is, villages 
not covered by the sanad of 1861. 

On the consideration of the report the court of the Judicial 
Commissioner allowed the objections of Rani Raghnbans Kunwar 
to the findings of the Subordinate Judge as to Ohak Sarkhanpur, 
Ohak Simri, and one-half of Hasanpnr, and held that they were 
non-taluqdari ; and, on the other hand, allowed the objections to 
the findings of the Subordinate Judge as to Sarkhanpur Marhnna, 
Puraina, and Patti Bhupatpur, and held that they were taluqdari 
villages, and overruled all the other objections, and made the 
decree of the 4th of March, 1907, which is one of the decrees 
now under appeal 

Tbeir Lord'ihips will now deal with the appeals in which 
the title to the villages is disputed before them. They will 
consider only those cases in which it appexis from the record 
that the objections to the report of the Subordinate Judge 
wkioh had been filed were persisted in by one or other of 
the parties in the court of the Judicial Commissioner. It 
must be taken that the findings of the Subordinate Judge 
were correct m all those cases in which the objections to his 
findings were not suppoited in the court of the Judicial 
Commissioner. 

The villages Parai, Uncbgaon, and Khandwa Hitman, which 
were non-taluqdan villages, and were not included in the sanad 
of are villages which the Government subsequently trans- 
f^hed 'feo Balbbaddar Singh in exchange for three of the taluq- 
dari ^anad fillages or parts of them, and consequently must bQ 
tr'eafeed as taltiqdari villages which on Balbhaddar Singh*s death 
descended to Sheo Singh. 

D village Sarkhanpur Marhnna, which is distinct ftoiti 
■nr, must be' taken to have been a taluqdaTF|yi|l|i>g4 
mad of 1861 was gran^d, 
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death to Sheo Singh The pleader for Rani Raghuhans Kunwar 

gave up on her behalf all claim to the village. ^ 

Puraina was entered in the summary settlement of 1859 in bISSSb 
the name of Janki Pershad as the proprietor. It had been 
mortgaged to Thaknr Umrao Singh, under a mortgage with Eaghubasb 
possession of 1245 Pasli (1837--1838), which became ir redeem- 
able by reason of Act XIII of 1806, and the Settlement Officer 
on the 30th of June, 1868, gave Balbhaddar Singh, who was the 
legal representative of Thaknr Umrao Singh, a decree for the 
full proprietary possession. Puraina was non-taluqdari property 
at the time of the sanad of 1861, , " 

Patti Bhupatpur was entered in the summary settlement in 
th6 names of Jangu and Lachman as the proprietors. Balbhad- 
dar Singh obtained a decree for one-third of the village on the 
7th of February, 1868, under a mortgage by conditional sale 
which had been granted in 1248 Fasli (1840—1841) by the then 
proprietors. In an application for partition Balbhaddar Singh 
described Patti Bhupatpur as not comprised in any taluqa, and 
in 1894 he purchased another one-third of the patti. It was 
non-taluqdiri, and was nob included in the sanad of 1861. 

Munda Nizarapnr was inherited by Balbhaddar Singh from 
Anand Kunvar, and could not have been included m the sanad of 
186 1 . It is not taluqdari. 

Benipur was purchased by Balbhaddar Singh between 1880 
and 1884, and was not included in tho sanad of 1861. It is non- 
taluqdari. 

Kasha Kheri, The register of the summary settlement does 
not show that it was settled with Gajraj Singh. No evidence 
has been referred to which shows with whom the village was 
settled, but as Rani Raghuhans Kunwar stated in her plaint 
that Kasha Kheri had been settled with Gajraj Singh, it must be 
taken to have been included in the sanad of 1861 and to b^ 
taluqdari, ^ ^ 

Recban was found by the Subordinate Judge and by the 
Judicial Commissioner’s Court to Jiave been included in talhqa 
Mabewa at the date of the sanad of 1B61* No evidence hae 
beett htought to the attention of their Lordships to show that 
tl|q§^ findings werq not cor^ch Ga|ra|. Singh paid rejvenilf , | | 
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assessed in respect of Rechan. Reehan must be taken to be 

"^Rajindra"” 

Bahadur Chak Sarkhanpur. In the summary settlement Chak Sar- 

khanpur was entered in the name of Har Perslmd as the propiie- 
EAGHUBAN3 tor. Balbhaddar Singh acquired it by purchase. It was not 

JBkUiMWAIi* ^ ^ 

included in the sanad of 1861 and is non-taluqdari, 

Chak Simri was entered in the summary settlement in the 
name of Mohan Lai. It 'was purchased by Balbhaddar Singh. 
It was not included in the sanad of 1861, and is non-taluqdari. 

Hasnapur, One-half of Hasnapur was purchased in 1270 
Hijri (1853) by Umrao Singh, and the other half in 1865 by 
Balbhaddar Singh. Consequently one-half of the village was 
included in the sanad of 1861 and is talnqdari, and the other half 
is non-taluqdari, 

Nausar Jogipur. In the summary settlement this village 
was entered in the name of Gajraj Singh. In a mortgage 
deed Balbhaddar Singh stated that this village was included 
in the sanad. It must be taken that the village is taluq- 
dai'i, 

Mukaddarpur. In a mortgage deed Balbhaddar Singh stated 
that this village was comprised in the sanad. The pleader of 
. Rani Raghubans Kunwar stated at the hearing that Behari had 
sold it to Gajraj Singh, who, however, had not obtained posses- 
sion until after the summary settlements. It must be treated 
as a taluqdari village, 

Bastauli. In the summary settlement the two halves of 
' Bastauli were entered in the name of Gajraj Singh, and must be 

■' , taken as taluqdari, 

Saharwa. In the summary settlement this village was 
entered in the, name of Gajraj Singh. It must be taken to have 
been included in the saiqad of 1861 and as taluqdari. Asawa, 
Banjargaon, Bhargawan, Jamnaha, Saunkia, Sansarpur, and 
Kaimahra, alb these, villages were found by the Judicial Commis- 
sioner’s court to have been in the possession of Girwar Singh 
le, date of the sanad of 1861. The Subordinate Judge and 
.court of the Judicial ‘ Commissioner dealt 
nd nothing has been ’ 
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villageSj or any of them, Trere not included in the sanad of 1861 
and m'.re not taluqdari villages. 

The result,' of their Lorilsliips’ view as to tlie villages is that 
to the list of villages sot out in the decree of the 4th of March, 
1807, of the court of the Judicial Gominissioner, in respect of 
which Rani Raghubn.iis Kunwar was entitled to maintain her 
deiiree for possession, the villages Puraina and Patti Hhupat- 
pur should he added, and that no village should be struck out 
of that list. 

Their Lordships will now consider the decree of the court 
of the Judicial Commissioner of the 21st of January, 1909, 
which was made on the hearing of the objections which were 
filed to the report of the Subordinate Judge which dealt with 
disputes as to a house in Sitapur, a house in Lucknow, and 
the movable property of which Balbhaddar Singh had died 
possessed, 

The house in Sitapur was acquired by Balbhaddar Singh, and 
never at any time was part of the taluqdari estate which was 
granted to Girwar Singh by the sanad of 1861. It is non* 
talnqdari. 

The house in the Kaiser Bagh at Lucknow, The right to the 
possession of this house does not depend upon the sanad of 1861, 
which was granted to Girwar Singh upon the surrender by him 
to the Government of the sanad of 1859, which had been granted 
to Gajraj Singh- The house in the Kaiser Bagh was not included 
in. the sanad of 1861, It is common ground that a house in the 
Kaiser Bagh was allotted by the Government to Girwar' Singh 
in 1864 or 1865 for his use as the taluqdar of taluqa Mahewa. 
That house was demolished when the Canning College was built, 
and in place of it another house, the house now in dispute, was 
allotted by the Government to Balbhaddar Singh for his use as 
the taluqdar of the taluqa Mahewa, No sanad relating to the 
house has been produced, nor has it been proved that any sanad 
relating to the house was granted. But it may be inferred from 
the fact that the house was allotted to Balbhaddar Singh for his 
use as taluqdar of Mahewa that such right, to possession of it as 
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The movable property of whicb Balbbaddar Smgh died 
possessed was not subject to the limitation of descent which was 
by the saned of 1861 piesciihed for the villages which were 
included in that sanad, and passed on his death to his widow, 
Eani Baghubans Kunwar. 

The dooiee of the court of the Judicial Commissioner, dated 
the 21st of January, 1909, should be vaiiod by decreeing that the 
suit of Earn Baghubans Kunwar should stand dismissed so far 
as her suit related to her claim for the possession of the house at 
Lucknow, 

Thakur Eajindra Bahadur Singh, who was brought upon the 
record as the repiesentative of his late father, Sheo Singh, died 
m 1912, and Eani Baghnbans Kunwar died in 1910, and their 
Lordships have been much pressed to advise His Majesty as to 
who is now entitled to the property other than taluqa Mahewa 
as it was constituted at the date of the grant of 1861, in respect 
of ''which Eani Raghubans Kunwar brought her suit in 1900 in 
the court of the Subordinate Judge of Sitapur, but their Lord- 
ships are not in a position to tender such advice, and can only 
advise His Majesty as to the rights of the parties as they existed 
at the time when the dociees of the court of the Judicial Gom- 
‘missioner now under appeal weie made. 

Their Loidships will humbly advise His Majesty that the 
decree of the court of the Judicial Commissioner of the 4ith 
of March, 1907, should be varied by adding to the list of villages 
set forth in that deiree the villages Puiaina aod Patti Bhupat* 
pur, and that the decree of the court of the Judicial Commis- 
sioner of the 21st of January, 1909, should be varied by decreeing 
that the suit of Bani Baghnbans Kunwar should stand dismissed 
sO'far as her suit related to her claim for possession of the house 
at Lhoknow, and that so varied those decrees should be affirmed 
as of the dati's when they w'oro nuidc nspcctivoly by tlic enurt 
of Iho JndL'ial Cornnii^sioi'or, and should h ivc effect accordingly 
as VO th(' rights of the parties who were concerned at tho;be 
respective dales and of those claiming under Ihem. Ho costs 
of those coiisolid tied appeals as between the parties to thorn 
shall be allowed. 


Decree vari^d^ 
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Solicitors for Tbakur Eajmrlra Bahadui Smgli : Downing, 
Sandooclf, Middleton and Lewis, 

Solicitors for Eani Eaglmbans Kunwar: T, L Wilson &Go< 
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KANHAI LAIi (PijAintipf) d BBIJ LAL and others 
{Dbeendants) 

And another appeal Two appeals consolidated. 

[On '^'ppe^l the High Court of Judicature at Allahahad ] 
Bindulaw—Memsione)S-^Oomp>omis6ofdiptit0s between the widow of the 
last mate oionete who tooh the whole estate of a Emdu joint family by suu 
mm) ship and other loidows of family entitled only to maintenance and person 
who claimed to have been adopted by one of widows— Division of the pioperty 
between them— Claims inducing widow of sole male owm> to ag ee to tahe 
less than she ss entitled to and to alter hei position to Tier d.et)iment— 
Future claim by alleged adopted son for possession of the whole estate— 
Estoppel of claim as 7 eversioner by oompwmise piooeedinys. 

At) the time of his death m 1883 B, one of three brothers, was by survivor- 
ship the solo ownei of the estate oi a Hindu joint family, and his widow 
became entitled to that esinte foi life Her title was, however, disputed by 
the present appellant and by P and E, the widows of predeceased brothers of JB 
The appellant set up a claim to the entire family estate based on the allegation 
that he hid been adopted by P to her deceased husband, and was entitled as 
snob adopted son to the whole property. P supported his claim, and together 
with Z" alleged th it the three brothers had separated, and that their three 
widows were each entitled to a one-third share of the estate To protect her 
own interests and those of her daughter the widow of B brought two suits ; one 
on the 20th of January, 1891, against the appellant and P for a declaration that 
the appellant’s alleged adoption was null and void. That suit was dismissed on a 
technical ground, and an appeal against the decree dismissing it was prefer- 
red to the High Court at Allahabad The other suit was brought on the dth 
of Febiua yr'189‘’, agamst P and K claiming a declaration that B, her late hns- 
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1918 nothing to do as suoli adopted son with the shares allotted to 

the other ladies. He obtained in accordance with P’s deed of relinquish- 

Kanhai Lau mutation of names in his favour. The appeal in S’s widow’s 

EniJ iiAU. suit was not supported and was dismis.sod, and the second suit was with- 

drawn. In suits filed rospeotively on tho iSth of July, 1912, and the 28th of 
August, 1913, by tho appellant for possession, as reversioner to the estate of B, 
of the properties allotted in January, 1893, to B's widow, her daughter, 
and jT respectivaly. 

HdZd (affirming tho decision of tho High Court) that the appellant Was 
precluded from claiming as a reversioner by his having been a party to the 
compromise entered into in 1893, which, and the awards made in aouordanoe 
with it, were binding on him. Ha had at that time no right of any kind to 
any share of the property of the family : at best he had the mere expeotanoy of 

being reversioner On the death of B’s widow. 

Sumsuddin Goolam Husein v. AMul Eusein Kalimuddin (l) distinguished. 

The claim of the appellant influenced P’s widow, who was induced, mainly 

by that claim, but also by the claim of P and K, to consent to a division of 

tho family property in which she only obtained a one-fourth share. By those 

claims she was induced to agree to a compromise against her own interests and 
those of her daughter, and to alter her position greatly to her own datriment. 
The appellant was a party to it, and under it he obtained a substantial benefit 
which he has ever sinoe enjoyed. He was consequently bound by the com- 
promise, and could not now claim as a reversioner. 

Consolidated appeals, 67 and 75 of 1917, from a judgment 
and two decrees (15th June, 1915) of the High Court at Allahabad 
which partly affirmed and partly reversed a judgment and decree 
(30th April, 1913) and affirmed a judgment and decree (31st 
August, 1914), both of the court of the Subordinate Judge of 
, Shahjahanpur. 

The question, for determination on these appeals was whether 
an agreement, dated the 1st of August, 1892, and executed by, 
among others, the appellant Lala Kanhai Lai, and two arbitration 
( - , awards, dated the 12th and 13fch of January, 1893, and made in 
. pursuance of such -agreement, were binding on the appellant, so 

as^ 9 „estop him from enforcing his right as a reversioner. 

tor the purposes of this report the facts of the case are 
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in 1892-93 from now enforcing his reversionary rights, which only 
accrued to him after the death of Earn Dei in 1912, He was a — 
party to those proceedings not as the pre-emptive reversionary 
heir of Bahadur Lai, but merely as the adopted son of Par- Lal, 
hath There was nothing in these proceedings which could 
be treated as a oonveyance or relinquishment of his reversio- 
nary rights, which then did not exist. He had no power to 
renounce or part with a mere expectancy of reversionary rights,, 
which might be his in the future; such possibilities were 
not then in the eontemplatiou of the parties. Reference was 
made to Bumsuddin Qoolam Husain v. Ahdul Emein 
Kalimuddin (1), Nor did he do anything in the proceed- 
ings of 1892-93 which could have led anyone to believe that he 
by his conduct relinquished his reversionary rights, and to 
act on such belief, In fact no change had taken place in 
position of any party in consequence of his action in such 
proceedings. 

Sir jBT. Richards, K,G,, and J, M, Parikh were not 
called upon. 

1918, March 15th : — The judgment of their .Lordships was 
delivered by Sir John Edge 

These are consolidated appeals from decrees, dated the 
15th of June, 1915, of the High Court at Allahabad, made in 
appeals from decrees of the court of the Subordinate Judge of 
Shahjahanpur, There were two suits, in each of which Lala 
Kanhai Lai and his brother, Ram Sarup, were the plaintiffs, I 

Lala Kanhai Lai is now the appellant in these consolidated 
appeals. Ram Sarup’s rights were established and are not now 
in question I he is not a party to these appeals, In one of 
these .suits Lala Brij Lai and his daughter, Musammat Ram 
Kali, Were defendants ; they are now respondents to one of 
these appeals. In the other suits Musammat Kausilla and 
Lala Sham Lai, who claims through her, were the defeja- ’ t 
dants ; they are the respondents to the other of thesi^ t/ppsala. ; ' 

In each suit Lala Kanhai Lai claimed as a reversioner to' ,bne - ^ ’ 

Bahadur Lai, who died in 1883, ' Bahadur.'L^ was a rdember 
of a Hindu joint family descended from one Balak Eaml The 
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1918 pedigree of the joint family, so far as it is now material, is brielly 
KisiAi LiD as follows:— 

bbi/lai,. (acBci). 


Bahadur Lai = Ram Dei. Badri Prasad = Pavliat i. 
Died in 1SS3. I Died in 1912, .Died childless Died 
1 in 1877. in 1898. 


Gan ga Ram = Kiinsilla. Musammat Ram 
Died childless A respoa- Piyari. 
in 1874,. dent. 


Earn Jrjarup. 

A plaintiff, hut not a 
party to these appeals. 


Lain Kaahai Lai, 
Plai n tifi-ap pel j u nt . 


Musammat Kirpa 
Died in 1896. 


Bri j Lai. 

A respondent. 


‘ I 

t' ^ 

» r ' 

r 






Mnsam 

A respondent,,. b'.", , 

Upon tli 9 death of Ram Dei, on the 14tli of M Laia 

Kanhai Lai and Ms brother, Ram Sarup, were the reversioners 
to Bahadur Lai. The only question which their Lordships have 
to consider in these appeals is the question whether Lala Kanhai 
Lai has not been precluded from claiming as a reversioner by his 
having been a party to a compromise which was entered into in 
1892. If he is nob precluded from claiming as a reversioner, 
ho is entitled to succoed in these appeals. 

At the time of his death, in 1883, Bahadur Lai was by survi- 
vorship the sole owner of the family estate, and on his death his 
widow, Musammat Ram Dei, became entitled to that estate for 




■“is*' T * *" !.»■,» l 




was, howover. di^purod !y fw.ia Kaiihai Ihd, l\ru'-..niuvt Purbali, 
and Musammat Kau.iilla. Lain Kanhai Lul set up a claim to tho 
y estate alleging that ho had bcmi adopted 113 ’' Musammat 
Lor fleccai'Gd liu-^band, Badri Prasad, rind wao entitled 
adopted son. His case was that 
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sister’s son and that Musammat Parbati had received her hns- 

band’s authority to make the adoption. It is not necessary to 

consider whether there was any foundation for that case, Musaim 

mat Parbati’s case was that the brothers Bahadur Lai, Badri Biuj la,l. 

Prasad, and Ganga Ram had separated j that also was the caso 

set up by Musammat Kausilla. Each of these widows claimed for 

life one-third of the family estate. Musammat Parbati also 

alleged that she had , validly adopted Lala Kauhai Lai co her 

deceased husband Badri Prasad. • 

In order bo protect her own interests and the interests of her 
daughter, Musammat Kirpa, who was then living, Musammat 
Ram Dei brought two suits in the court of the Subordinate Judge 
of Shahjahanpur. The earlier of those suits was brought on the 
20bh of January, 1891, against Lala Kanhai Lai and Musammat 
Parbati and in that suit Musammat Ram Dei claimed a declara- 
tion that the alleged adoption of Lala Kanhai Lai by Musammat 
Parbati was null and void. That suit was dismissed by the 
Subordinate Judge on the technical objection that the plaint 
had nob been properly verified. From the decree dismissing 
that suit Musammat Ram Dei appealed to the High Court at 
Allahabad. The latter of those two suits was brought on the 
4th of February, 1892, against Musammat Parbati and Musammat 
Kausilla, and in it Musammat Ram Dei claimed, amongst other 
reliefs, a declaration that her late husband, Bahadur Lai, had 
been the owner and in possession of the entire property of the 
joint family ; that after his death she, Musammat Ram Dei, was 
in possession of and entitled to that property according to Hindu 
law, and that Musammat Parbati and Musammat Kausilla 
had no right other than that of maintenance. 

Before the suit of the 4bh of February, 1892, came on for trial 
Musammat Rain Dei, Musammat Parbati, Musammat Kausilla, - ' ” 
Musammat Kirpa, and Lala Kanhai Lai, had entered, on the’ 1st . ■ ■ • 

of August, 1892, into the following agreement of oompromiee ^ 

‘‘ We, Musammat Ram Dei, widow of Bahadur Lai, Map,J(imraafc -Parbati, ’ ' 

Widow of Badri Prasad, Musammat Kaugilla, widow of daiiga'mta, Mushmmat ’ , 
Kirpa, daughter of the said Bahadur Lailj'attd Kanhai Lhl-, the adopted son " . ' - 

of the said Musammat Parbati, by oaste Agajswali. leaidente ^of muhalla 
Muzaffarganj, in Shahjahanpur, do declare as follows 5— ^ ^ ' 

'' Whereas disputes relating to proparty an^’** iinlak * havo oxHtcd b-'twocn 
Musammats Ram Dei,' Parbati, and Kaiisilla, ian4 1, Musammat Kt t ot, dauglitcr 
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oi Rtm Doi, uml I, Kaiiliai Lai, the adopLml son of Parbati, aro also reejardod 
1918 ' ’ ^ '•» 

' as claimants!, wo, fcho five persons, of our freo will and a(!cord and in a soimd 

IlANnAi Lap state of l3ody and mind, declaro that wo have appointed M'har.ij Eadri 
Beij^!' a Psasad, the gonocal o.ttornoy of Musammat Duvga Dei, as roicrco, and he should 
divide the whole of the property consisting of villages, houses, and shops as 
specified below and his decision as regards the profits for tho past years, the 
villages sold after the doath of Bahadur Lai and tho oases at present pending in 
tho civil and revenue courts, whatever it may ho, will ho admitted and aooeptod 
by us. Thoro will bo no ohjeotion or denial on oui' part. If any of us, the execu- 
tants, taka any obieotlon, it will not be ontertainablo. The mode of partition of 
property agreed upon is that with tho exception of the ‘thakurdwara’ of j\Iu?am- 
mat Ram Dei, the ‘thakurdwara’ of Musammat Parhati, the villages of Bartara, 
Nttgra Badhipura, the grove situate in Panwari (?) and the 10 hiswa share of 
Simri, tahsil Pawayan, which have been made a ' waqi ’ of for tho expenses 
of tho ' thakurdwara ’ and for obarity, ho should make four equal lots of all 
tho villages, the shops, tho banking ‘ kothis ’ and tho money-londiug business, 
the decrees, bonds and account-books in such a way that each lot may, so far 
as possible, contain tho above things as a whole. After tho preparation of the 
lots, Musammats Ram Dei, Parbati, Kauailla, and Eirpa may each duly draw 
. one of the lots. After that they should make appho.itions for mutation of 

names in tho Revenue Department and got (their) names recorded. I, ]llns.am* 
mat Kirpa, and I, Kanhai Lai, will have no claim against any sharer as regards 
this properly. Every sharer will he the owner and possessor of (her) property 
and will hwa power to mika every kind of transfer as a proprietor, Ihe 
said Maharaj Sahib may come to any decision he pleases ag regards the 
partition and preparation of lots and the settlement of disputes mentioned , 
above <ind enter all the particulars m detail in the arbitration award by the 
end of September, 1892, and get it registered. All that will be admitted and 
aooepted by us. Nona of us will deviate from it 

“ This ligreemoflt has accordingly been executed to stand as evidenoo, 

** Dated the 1st of Augmst, 1892. 

•' By the pen of Lalta rrasad, Kayasth, resident of Rang Muhalla. 

(Sd.) Ram Dei. 

, ■ , Pabbati. 

,, IlAUaitLA. 

' „ Kiepa, 

„ Kaithai Lae.” 

The arbitrator made two awards, dated respectively the 
' , 12th and the 13th of January, 1893.^ That of tho 12tli of Janu- 
ary, 7 893, was filed in the .suit of tlie 4ih of R-briiary, 1892, 
ill which Musammat I’arbati and Musammat ICau.'^illa were 
flefeudauc^ and that suit was dtsmissed as withdrawn by 
Mil .Hiini.u ll III J) 1 The appeal cu the High Court, in the 



unQGr tJiG awt^rds of tho arbitrator oiiG-foiirth of tlio family 
property was allotted to Musamiaat Earn Dei, one-fourth to 
MiisanQinat Kirpa, oue-fourth to Musammat Parbati, and one- 
foiiith to Musammat Kausiila, and they respectively obtained 
possossioupf the properties allotted to them, In the award of 
the 13th of January, 1893, the arbitrator stated ; — 

Kanhai Lai has been adopted by Musammat Parbati, but’ 
he has nothing to do with the other Musammats’ property as 
such adopted son. Nor has he now any claim to their property, 
•As regards the matter between Musammat Parbati and Kanhai 
Lai, it is not necessary to explain his rights in this award. 
Kanhai LaPs rights in the property comprised in Musammat 
Parbati’s lot are quite safe. ” 

So far as appears by the agreement of compromise and the 
awards, Lala Kanhai Lai got no share -in the family property, 
but in fact he got the one- fourth share which was allotted to 
Musammat Parbati, and he further obtained the benefit of 
having the validity of his adoption by Musammat Parbati 
left undecided by a court of law. On the 22nd of August, 1893, 
Musammat Parbati executed, in favour of Lala Kanhai Lai. a 
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coercion, relinquish, my cUim to the whole of 


Kasha.! Lad 


Lai, adopted son of my ini'sband and myself, and covenant in 
writing that Kanhai Lai aforesaid is the owmer oi the entire 
property detailed below as representative of my husband, Lala 
Badri Prasad. He has acquired as absolute owner all sorts of 
powers in respect of the property detailed below. Up to this 
time my name stood leoorded in the papers only fictitiously. 
Now I do not want that my name should stand recorded in the 
column of proprietors. My name, which is entered against the 
whole of the zamindari property, should be expunged and the 
name of Kanhai Lai be entered in the papers,” 

In accordance with that deed of relinquishment, Lala Kanhai 
Lai obtained mutation ot names in his own favour, and he has 
hitherto enjoyed that share of Musammit Parbati m his own 
property, and his right to it has not been questioned in either of 
the present suits. The properties which Lala Kanhai Lai has 
claimed in these suits as a reversioner to Bahadur Lai are the 
properties which were allotted, in January, 1893, to Musammat 
Bam Dei, Musammat Kirpa, and Musammat Kausilla respectively, 
The suits in which these appeals have arisen were not tried 
by the same Subordinate Judge, In one of these suits the 
Subordinate Judge held that Lala Kanhai Lai was precluded by 
his having been a party to the compromise from now claiming 
as a reversioner. In the other of these suits a different Subor- 
dinate Judge decided that Lala Kanhai Lai was as a reversioner 
not bound by the compromise The decrees of the court of the 
Subordinate Judge were appealed to the High Court, and the 
appeals were considered by the High Court in one judgment. 
The High Court decided that Lala Kanhai Lai having been a 
* parly to Ih© agreement of compromise of 1892, and having taken 
a benefit tinder\hat settlement of the dispute, was bound hv B 
and could noL go l''’hiiul lu 1’iic I'e^uk thai Lala Kduhai 
Lal’'^ suits were di^mi'^.-o 1, Prom Llic decrees of the High Court 
inado in ac''ordancc with idiat judgment these appeals have been 
brought. 

It has been contended on behalf of Lala Kanhai Lai that 
the agrecmein ot compromise of 1892, could nob deprive him of 
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Kauhai LAJj 


Beij Lal 


Bahadur Lai had died boalesy 3 
Musammat Ram Dei, surviving 
became, on the death ol Bahadur La 
widow'fe right bo the whole of the h 

Lai had then no right of any kind to any snare in me lamiiy 
property, but he set up a claim to the whole property based on 
the allegation that he had been validly adopted by Musarpmat 
Parbati to her deceased hushand, B idri Prasad. If that claim had 
been substantiated by proof of a valid adoption, Lala Kanhai Lai 
would have been entitled to the who 
mat Bam Dei would have been ea1 
{11 tt^oei i u a., 8, 
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1918 Although as a general rale of Hindu law a man cannot 
: his sister’s son, the claim was a serious one. Lala Kanhai 

\AKHAI juAL T* 1) •» , t 

Ltai s case was tiiat, according to an Agarw'al custom (the family 
Bew Lae. Qf Agarwal caste) which governed the family, a man 

could lawfully adopt his sister’s sou, and he alleged that Badri 
Prasad had given Musammat Parbati authority to make the 
adoption, and that he, Lala Kanhai Lai, had been validly adopted 
to Badri Prasad. That Lala Kanhai Lai might have found it 
dil3icuit or impossible to prove that he had been validly adopted 
is immaterial. He made the claim ; it was a serious one, and it 
was supported by Musammat Parbati and it must have influenced 
Musammat Bam Dei, who was induced, doubtless mainly by that 
claim, to consent to a division of the fliinily property, in which 
■ she obtained for herself merely a one-fourth share. The claims 
which were set up by Musammat Parbati and Musammat Kausilla, 
that the three sons of Balak Ram had separated, must also have 
influenced Musammat Ram Dei to agree to the compromise of 
1892. Lala Kanhai Lai was a party to that compromise. He 
was one of those whose claims to the family property, or to 
shares in it, induced Musammat Ram® Dei, against her own 
interests and those of her daughter, Musammat Kirpa, and 
greatly to her own detriment, to alter her position by agreeing 
to the compromise, and, under that compromise he obtained a 
substantial benefit, which he has hitherto enjoyed. In their 
Lordships opinion he is bound by it, and cannot now claim as 
a reversioner. 


Their Lordships will humbly advise His Majesty that these 
consolidated appeals should be dismissed with costs. 

Apjpeals dismissed. 

Solicitors for the appellant ‘.^Barrow, MogerSf and N&viU, 
Solicitor for the respondents ; — Mward Dalgado, 

J. V, W. 
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KA.LYAN DAS ahd othehs {Plaiktifps) «. MAQBUL AHMAD akd 
OTHBRS (DBIFENDANTB). 

[On appeal from the High Court of Judicature at Allahabad.] 

Privy Council, 'practice of — Omis&io'n to appeal to High Court — Decision of a 
subordinate court not submitted to Eigh Court — Point taTteii in grounds\of 
appeal to Eigh Court hut not pressed—Postponing appeal from interlocutory 
decisio/n until appeal from final decree. 

It is a well settled rule of praotioe of the Judicial Committee that an 
appellant when bringing up the actual decree of the High Court for review, 
shall not be allowed to ask to have it set aside on the ground that it has 
wrongly aooeptad a decision of the subordinate court if he himself has never 
brought that decision before the High Court for its consideration. Such a 
request would be fair neither to the Court appealed from, nor to the Board 
appealed to. Hhe High Court ought not to ha liable to have its determination 
overruled upon matters never submitted to it. The Board ought not to he 
called on to adjudicate finally upon matters where they have not the advantage 
of knowing and weighing the view taken by the learned Judges of the High 
Court. This had nothing to do with waiting to question an interlocutory 
decision until an appeal is taken from a subsequent final decree- 

The same rule applies where, on appeal to the High Court, the point was 
mentioned in the notice of appeal, but the judgment of the Hi ^h Court says 
of it that the appellants* advocate “ stated that he did not desire to press it," 
and so no more is said about it. 

Two consolidated appeals 131 and 132 of 1915; from one 
judgment and two decrees (6tli November, ’ 1912) of the High 
Court at Allahabad, which varied a judgment and decree (28th 
August, 1909) of the Subordinate Judge of Aligarh. 

The main questions for determination on this appeal were 
whether the appellants are entitled to redeem the property in 
dispute, and what is the amount of money payable on redemp- 
tion ? 

For the purpose of this report the facts “are sufficiently stated 
in the judgement of the Judicial Committee. ■ 

The decision appealed from was by Sir H. D. Gbiffin and 
E. M. DesO. Ohamier, JJ. Oh this appeal — 

Sir TT. Qarth for the appellants contended that the rights of 
Debi Das as mortgagee were merged and extinguished on his 
purchase of the equity of redemption in 1881, and could mol;, be 
and were not revived by the proceedings in 1897 ; and that dhe 
respondents having only purchased mortgagees’ rights which did 


P G. *■ 
1918 

February 28, 
March J, 
April 18. 


Prea-en.i— Visoount HAri»ANE, Lord Do»(Bpi|f;, Lord Si?mse 9 , Sir Jo^k 
Edge, aud_;Mr. Ameeb ki>\. ‘ ■ » ’ 



1913 Jiot existj took nothing -whatever by tlieir purchase Tho inten- 
TrAr.vATj 104 '^ extinguish the mortgage has been found as 

fact ; the moitgigeeS lights therefore no lommr ex:ist. There- 

i.Hl U J.J ^ 

AnwAD. are cases where a moi Lgagoe pmolusmg can koop a moiigage 
alive, hut here his inteni io i f 0 d -> so was nob established and 
under section 101 of the *^n osfer of Troporty Act, it is suhniitied, 
the charge was exiinguidied, Hcio tlio purchase was hefo <*0 
that Act came into force, but it merely declares tlie hw as it was 
before the Act, The sppellints con^-end tint tho lespondOnts 
took nothing by the s'^Io in 1807. [DeGruyther, KG “That 
question is not now open : no appeal on it was pieferre 1 to the 
High Court.”] In the High Court it was only a quost'oii of 
taking accounts, Th-' -fr^t c1crrc<^ of the S 11 I ordinal 0 .Judge 
was an inteilociitory doe"^e only The eas' was liied before 
the Civil Procedure Code of 190^ was in foice *. under the 
Code of 1882 the appellaals could have waited io apped until 
the final dtereo was ra^do The piescnt appeal i-. from a final 
decree. 

B&Gruyther, K. 0 , and B. ‘D'lLhe for the respondents land 2 
were not called upon. 

1918, April ISth : — The judgaient of their Loidslups was 
delivered by Loid Sxjmkeu 

j In 1863 Debi Das lent 7,700 rupees to Ram Bakhsh on 
a usufructuary morignge of his Inlf-shaio in a niauxa, called 
^ Lodha M«d, in the distiiot of Etalu Dehi Das die! a good 
many years ago, and the present appellmts, the plaintiffs 
in the suit, are his representatives in inteiest A suit was 
begun in 1877 for redemption of this morfcgige, and a decree 
Was made on payment of 6,988 rupees, which sum was brought 
into court. iDebi Da§ appealed on tho ground that this sum was 
* * nol enough;, and it was increased hy a further sum of 8,956 
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Ahmad. 
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the acooimls, and made a deoroe fur a final turn. From this the 

piaiutifis appealed, but on questions of account only. The •; 

dismissal of their claim to have the sale of 1897 declared a nullity 
they did not contest. The Ifigli Court, on the first occasion, 
remitted the case to have the accounts re-taken, subject to certain 
directions which they gave. Again the account was taken, and 
again it was appealed. The present appeal to their Lordships’ 

Board.is against both judgments of the High Court, both the 
first and the second. 

Their Lordships are not surprised to find in the judgments of 
the High Court plain evidence of the embarrassment which the 
learned Judges felt in affirming a decree for redemption -of an 
extinct mortgage by the mortgagee’s representatives against 
persons, who had only this much to do with it that they had - 
managed to procure the court to sell something for their benefit, v 
which was nothing but a memory of the past. The choice which 
the parties laid before the High Court was a limited one. The 
present respondents asked that the transaction of 1897 should be 
construed as a sale of the whole proprietary interest of Debi Has. 

The present appellants did not ask to have it declared a nullity, 
as being a sale of non-existent interests. They accepted the 
judgment of ihe Subordinate Judge that they should be allowed 
to redeem these interests, whatever that might mean, The High 
Court not unnaturally thought that they could not hold the sale ; 
to have really been a saL of the entire proprietary interest in the ' 
half-share, when every documeno connected with it described-, the 
subject-matter as being the specific rights of a mortgage? in that 
half-share, but they were careful to. go no furthei^. Had - they 
been free to deal with the argument of the present appellant^ 
had they heard it contended that in effect nothing was sold at ; 
their decision might have been otherwise. • - ' 

Before their Lordships the appellants’ points have been five, 

First, pn the whole matter, they say that th? respondents’ 
predeoes.'^or took nothing by his purchase in -1897.: The -rest of 
the argument is on the accounts. The second point is that certain^ 

■ .ri’s acoouQts were improperly accepted and relied on ; the 
that an iusuffieient sum was allowed to the appellants for 
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1918 sliould Biake a cQrfcain malikana allowanos 5 tHe fourth that orsdit 
should ho given to the appellants in respect of payments of 
^ *’• enhanced revenue cesses upon the property, and the fifth that 
interest ought to he allowed them on the 6,988 rupees, which 
Debi Das took out of couit in 1878. 

It is a well-settled rule of practice of their Lordships* Board 
that an appellant, when biingmg up the actual decree of the 
High Court for leview, shall not ho allowed to ask to havo it set 
aside on the ground that it has wrongly accepted a decision of 
the subordinate couit, if ho himself has never brought that 
decision before the High Court for its consideration. Such a 
request would he fair neither to the court appealed from nor to 
the Boaid appealed to. The High Court ought not to he liable 
to have its determinations overruled upon matters never submit* 
ted to it. Their Lordships ought not to he called on to adjudi- 
cate finally upon matters where they have not the advantage of 
knowing and weighing the view taken by the learned Judges of 
the High Court. Tins ha=! nothing to do wuth waiting to question 
aninterlocutoiy decision until an appeal is taken from a subse- 
quent final deciee. The .nppelUnts* first point therefore cannot 
now be laised. 

The second point fails in hmine, because by the terms of the 
" mortgage of 1868 the appelhnts were bound to accept the 
jmtwari*s accounts, whether they were merely made up on mate* 
rials furnished to him, as was the case, or were the fruits of his 
own independent inquiry, which probably never happens. The 
third was disposed of by an agreement between counsel that an 
Additional sum of 1,000 rupees should he credited to the appel* 
lanls 111 the accou>it over and above wliat had boon allowed |>y 
the decree iindor iqipeal, tlie i]ue3tiun of costs not to be affected 
by thi-^ concession. From the fourth point the appellants 
barred on much the same grounds as apply to the first, Itappi|ari| 
that on the second appeal to the High Court this poin| 

med in the notice of appeal, and the judgments of it 
vocate •' stated that he did not desire to 
JO mere is sai|baBOTi»#®ieir Lordships 

U true that ihe 
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mint flfir-iin in 



appellants* petition for leave to appeal to His Majesty in Conncil, iqiq 
which is dated on the very day on ■which the judgment of the KAtyi^^Dli 
High Court was given, but in the absence of any evidence that MA^Bori 
the judgment was erroneous on this point the appellants must Ahmab. 
accept it, and cannot raise here, by way of exception to the High 
Court’s decree, a point which they elected not to advance for the 
High Court’s determination. 

The fifth point remains. If any regard is had to the true 
facts this argument is not easy to state. In effect it is this. 

Debi Bas now claims to receive from the respondents interest 
on a sum of money, which he himself had and enjoyed ever since 
1878 and which they never had, or owed, or had anything to do 
with at all. Only by forgetting the facts and fixing the mind on 
the notional mortgage, which by a fiction is being redeemed in 
the present proceedings, is the point intelligible at all. It seems 
to amount to what follows. In 1878 the mortgagees under the 
mortgage of 1863 got 6,988 rupees on account of a redemption, 
which is only now taking place ; therefore they received it over 
thirty years too soon j therefore they should not only allow it in 
account, which thoy have done, but should allow over thirty 
years’ interest on it too Alternatively, since 1878 the principal 
mortgage moneys under the mortgage of 1863 must be deemed 
to have been paid off in the proportion of 6,988 to 15,944, and as 
the enjoyment of the usufruct by tbe mortgagees was conceded * 

only in consideration of the continuan'ce of tbe mortgage * * 

loan, the enjoyment should be reduced pro tanto froju that 
date ; in strictness, on redemption a part of the rents and 
profits collected should be returned or credited in account to ^ 

the mortgagors in the above proportion, but for simplicity’s ^ ^ | 

Sake interest at a sufiScient rate will do as well. One can* < * { J 

not, however, help remembering here that the persons •whq * t ^ I ! i I 

asked to repay these profits are the respondents, i? 
deoessors never collected them or had anything to^ do h 
knd that the persons to whom they are do J>e 
It&epSors of Dehi Bas, who collected and enjoyed t 
Silffy bequeathed them to the appellants||l|uii 
enieub reminiioenco is for present purposes outside 
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^ 0 fo-e Sirl[en-y Eichat'cls, Enight, Ghxef Juslm, and JmHo6 Sir Pramada 

Oharan Banerji. 

AITANDI KUNWAR (Pmintiff) v. RaM NIRANJ4N DAS and ANOTHBB 

(Dbbhhdants)* 

Civil Procedure Code flQQQJ, order XEl, rule GQ-^ Execution of decree-^Suji 
for declaration that property is not liable to attachment and saU-^Valmtion 
^f suit. 

In a suit f ot qi declaration that property is not liable to attachment and 
^ale in execution of- a decree, where the value of the property in question Is in 
excess of the amount claimed in execution of the decree, the proper valuation of 
the Suit for the purpose of jurisdiction is, not the value of the property, but iSib 
amount for which the decree may be executed, Khetra Pal v, Mumtoss Begam 
(1) followed Badha Xunwar v. EeoH Singh (2) referred to. 

In exeoution of a decree for Es. 2,259 odd passed against the 
appellant’s husband the decree-holders attached certain property 
as belonging to the judgment-debtor. Thereupon the appellant, 
■trbo claimed ownership of the property, brought a suit for a de- 
claration that the said property was not saleable in execution of 
the said decree. She valued the property -at Rs, 5,200. The 
court of brst instance dismissed the suit, holding that the pro- 
perty really belonged to the husband. The plaintiff a,ppealed to 
the District Judge, who confirmed the decree. The plaintiff 
fi’led this second appeal. 

IPandit Narmcadeshiuar UpadJi/yn, with (Dr. Surendm Ua>ih 
S^n), for the ■appellant, submitted that tbe District Judge .had^jpi® 
jurisdiction to entertain the appeal, inasmuch as the val.u©|{0| 
the subject matt^ of the stiit was above Rs. 5,000. It vvajs tie 
property and not the deeree that formed the subject matter of 
Mfe^soiifc ; the valuation of the suit would, therefore, he governed 
by tbe former and not the latter. The principle of the deoi^oji 
of the Privy Council in the cise of Radht- Kunvjiw v. Btati 
Singh (2) fully applied to this case, and the observations iitpage 
493 to the effect that tho subject matter of tjie- dispute ^ was 
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plaintiff had nothing to do with the decree, and it was im- 
material for her claim what the amount of the decree might 
be. 

[Mr, B.K O'Conor, for the respondents, referred to Kkdm 
Bal v» Mumtaz Begam (1).] 

It was submitted that, having regard to the later Privy 
Council case cited above, the case in I.Ii.K., 38 A.IL, 72, could 
not be deemed to have been correctly decided. 

Mr, B M» 0*Gonor, and Munshi Earihans Sakai, for the 
respondents, were not called upon. 

Kiohards, C.J., and Banerji, J :-~This appeal arises out of 
a suit in which the plaintiff sought a declaration that certain 
property was not saleable in execution of a certain decree. 
It appears that the principal defendants had a decree against 
the plaintiffs husband. In execution of that decree they attached 
certain property alleging it to be the property of their judg- 
ment-debtor. The decree was for about Rs. 2,000, The plaintifif 
in^the present suit objected to the attachment. The objection 
was overruled, and the plaintiff had to bring the present suit. 
The court of first instance held that the property was the property 
of the judgment-debtor and dismissed the plaintiff’s suit, The 
plaintiff has now preferred this second appeal. The first and main 
objection urged is that the District Judge had no jurisdiction to 
hear the appeal because the value of the property was over 
Ks, 5,000, This objection does noi come very well from the 
considering that it she herself who preferred the 
to the District Judge. If the argument held good it 
that the judgmonb of the court of first instance 
final, and the probabilities are that no court 



yor-i XL.J ALLAHABAD SERiBS 507 

conoerned to the extent of the amount ^diie under their deciee. 
They did not care whether the plaintiff could heep the property 
aftei their decree had been satisfied. This very point was 
decided in the case of Khetra Pal v. Mmnta^ Begam (1). We 
have been referred by Mr. Upadhya to the case of Radha Kun- 
waT V. Meoti Singh (2). This ruling, it seems to us, supports the 
view that we take in the present case. There it was held that, 
though the mortgage decree which was sought to be salibfied, 
whs far above its. 10,000, the value of the property to the decree- 
holder and to the judgment-debtor was below Es. 2,000, and 
their Lordships of the Privy Council held that this must be taken 
to be the vrlue of the subject-matter of the appeal. We consi- 
der that the appeal lay to the District Judge. It was for that 
court to decide questions of fact, and we think that the findings 
arrived at conclude the present appeal. It is accordingly 
dismissed with costs. 

Appeal dismissed^ 
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Befoie Justice 8ir George Knox. 

EMPEROR V. HARKE3H and anoi’hee,# 

Act ifo. XLV o/lSCO (Ind%an Keml Code), seakoiii 336, 3CS^K%dnajppwg.-~. 

Lawful guai dta7isMp. 

A Jat girl under tho age of 16 years was sent by her father to cany food 
to the bullocks. She never returned home Shortly afterwards she was found 
in a village not far from her home m the company of two men of the samh 
caste. She was then dressed in boy’s clothes and had her hair mit sho»t. 
Olhe two men oflered no explanation as to how the girl oamo to be wiih them 
fr why she was disguised. 

^ Meld^ that both the men in whose custody the girl was found were properly 
.coteted under section 366 of the Indian Penal Code. Mm^erorv. JqM 
itailioo [B) followed. 

The fads of this case wore as foilow'b : 

Hardai, a Jai girl, under the age ol 16 ycaiu, was sent cat 
evening by her father Niodar to Lake food to the bullocks. Tht 
girl did not return home, Mo report of the girl’s disappearance 

*0rimmai Appeal No. 1003 of 1917, from an order of E. R^Nla^ 


“1.*, — wa. jitfjLt, i.jLUJLu nil uiucr Oi Jill, K 

tonal Sessions Judge of Meerut, dated the iiOlh of November, 1917, 
(1915) LL.R., 88 All., 72. (2) (1916) I.L.R., 38 All., 488. 

(8) (1904) 6 Bom., L. B., 785, 


608 


ME IIMAN LAW REPOETS, 


[VOL. IL 



«> ]S , 1 * w 


was made at the timnay but the father wait round searching 
for her in the neighbouring villages, tJltima\tely the girl was 
disoovered in a village not far away from her home. She was in 
HAaissm company of two men, Harkesh and Bhullan, of her own 
caste. She was wearing boy’s clothes and had her hair cut short. 
The two men could give no explanation of how the girl came to 
be with them, and disguised. Harkesh and Bhullan were charged 
with ofienoes under sections 366 a d 388 of the Indian Benal 
Code and were convicted. They appealed to the High Court. 

Mr. J. Sarmlton, for the appellants. 

The Government Pleader (Babu Lalii Mohan for 

the Crown, 

Knox, J, — Harkesh and Bhullan have been convicted of 
ofienoes under sections 366 and 368 of the Indian Penal Code, 
The charge sheet to which they were called upon to plead, as 
regards Harkesh, is That you about the month of April 
forcibly took Musammat Hardai, a minor girl of about 16 years, 
from the lawful guardianship of her parents, with intent that 
she may be seduced bo illicit intercourse and be sold in marriage 
to some one,” As regards Bhulfon the charge runs: — "‘That 
J you about the mouth of June, July and a part of August kept 

' V Musammat Hardai, hiding her identity that she was a giil, with 

^ ^ the intention of giving her in marriage and raising money from 
^ trafnsaction knowing that she was a minor girl kidnapp^ by 

f I Harkesh.” The case was tried with two assessors Both 

1 5 assessors gave it as their opinion that Harkesh and Bhullan were 

^ " gttilty of the offence specified in the charge. The learned 

agreed with the assessors Harkesh and Bhullan are d«cAed 
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doubt It, He tells us that at the time when the girl Hardai 

^6 "was ill -with fever. The girl was sent one 

evening to take food to the bullocks. The husband and Ivife 
returned shortly after and found the girl had not gone 
home and had not fed the bullocks, Ha made inquiries from 
his neighbours, but no one had seen the girl He was laid up 
with fever for several days, but as soon as he could, he went 
and searched in the neighbouring villages but could find no 
tmee of his daughter. He tells us that this was not the only 
occasion upon whioli he searched for his daughter, He admits 
that he made no report at the thana. Stress is laid upon this 
as being improbable conduct and not in harmony with the rest 
of his deposition. But he gives his explanation. He was 
afraid that if inquiry was made the girl might be spirited otf fur- 
ther, and he adds that he did fear that the chance of her marrying 
would Se spoilt if the news got about. Anyone who is aware 
ef a ^at*s difiSoulties and prejudices can easily understand this, 
and I see nothing at all improbable m it. The medical evidence 
places beyond doubt that the girl at the time the occurrence 
took place was under 16 years of age. Niadar is supported in 
his statement by the witness Bija I have examined his evidence 
also with much care, and it fully supports what Niadar has said. 

If their statements can be believed— I see no reason why they 
sTiould not be believed and they have been believed by l>oth the i 

Judge and the assessors who heard the evidence— there is no t t 4. 
room for supposing that Niadar was in any way privy to the ^ ^ 
removal of idie girl or that he took no interest in her welfare, . f 

When the girl was found first to the knowledge of Niadar, * 

^|1i^b£^T)een discovered in a village not far distant from the 
flllage in which Niadar resides. There is not one word in the , - 

- * 1*1 1 T ■ 1 IkT • I 1-^ * • 


cross examination 'which =^upports that, cither Nifidar or Bija 
any of the Jats of KuiLa had any cause for quarrel or grud 
.ngainst either of the accused. 

Tt is admitted by both the accused that girl Hardai w 
thm’r company at or about the time when she disappeart 


. undoubtedly rests with Harkesli and Bhiillan to gx| 
t'he girl under' these circumstances came into tht 





i ■ 





mentioned, with other tsople, he saw the girl 
clothes and crjing, Bhullan and Harkesh' a 
close by. Each was saying that he would tak 
■ he asked the girl thinking she was a boy, but the 
m?t a boy, but a girl.” She also said they 
about and A'e feared they would kill her. Hi 
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guardian had not consented to her being removed out of his 
— ■ guardianship. As regaids the matter of time the story h hem 
takp up by the girl. I agree that what she says cannot he fceli- 
* eved Her account is that she met Harke<ili, was assauitod by him, 
dressed m male clothes, taken and shut up and her hair cat, 
This IS only one of the stories told by Iier and it entirely 
disagrees in important points with the second story which she 
told. I discard her evidence and put it out of coasMoatloa, 
What I have to see is how the giil passed from the guiirdiinship 
of Niadar to the keeping of Harkesh. It is quite possible that 
Harkesh came upon her as she was on her way home to do her 
father s bidding and that she was persuaded by him lo accompaBy 
him and afterwards to put on male clothes and to work for hisa, 
There is e^dence put forward for the defence that the giri 
wandering dressed in boy s clothes. That she asked for work 
and was engaged by Harkesh. I agree -vuth the learned Judge 
and assessors in not believing this story. It is in the first place 
improbable, and in the second place the evidence given is so 
vague, just when it ought to be definite. 

Bearing all this in mind I am satisfied that an offence under 
^ siOfcion 366 of the Indian Penal ‘Code has been fully proved 
X Harkesh and I dismiss his appeal. 

1^1 <With reference to Bhullan tl ere is the ovidonco of his witness 
I Bhem whi<im _ofgreatUmportancc. No reacou baa beau shown 
. Why Sheraseyidence should not be believed. He tolls ns that 
fK living at Bhora first with Harkesh and 

, -suspect she was not a boy but a girl. Oa his making SaAily 
^ ■ rte ° Harkesh said she was a girl. Next momag baft ^ 

I LS “ disappeared. Loharrwbo is. • 

a -Cnailkida'p snwcj .ir. u- *1 » » _ 



fliiii, iiiere 13 mmmg m the cross- examinatioE to show that 
this wilH«s has any taiiieo agaiosb Bhullaut. I hold this evi- 
deii» is enough to show tisat at the time the girl was being by 
force coiapelled to go about with those two accused and their 
act amounted to abduction. On behalf of the accused X was 
wferrwi to the case oi Mfiipej^op v, Mwixz Ah (1). That how- 
ever, was a cliffarout ea^e. The gul m that case * was one who' 
wan found to have left the guardianship of her husband with 
lateatioiiloreinamontof tint keeping. It so iar differs irom 
th© present case and 1 am not prepared to follow it, I was 
also referred to the ctise of Mmprms of India v, Bri Lai 1%), 
That was an absolutely different case and in no way a guide fo 
the present case. Th^ oase of Eing-Mmperor v. Mam Qhander 
m Is also quite different, but I need only refer to the conced- 
ing words oi that Judgment to show that the circumstances of 
that case and oi this ease do not agree. The learned Judges say 
We need hardly point out that the case would bo very different 
if the girl had been going on a visit or message or any such 
like occasion, The evidence in the present case satisfies me that 
the girl was going on a message when she disappeared. The 
case of fcpew v. Jelha Nathoo (4) is in my opinion a ease 
exactly in point. As the learned Judges there point out that 
what have to be considere I are the broad featuies of the ease. 

X hold that a case of abduction with intent that the girl might 
compelled to marry against her will or forced or induced to 
iliioit intercourse has been abundantly proved against iBhullan 
and I diemiss his appeal. 

My attention has been called to thh case of MmpdTor v* 
AUw^ Mkman ifi). With great respect to the learned Judge 
deeded that case I hold that in that case the evidence 
Abdar liahman, if hej^did any act at all, did an 
iii&Isqiitnl to the alleged offence of kidnapping* - The ^ 
‘ Tenal 0ode does not ^recognize abetment affot 
f the arguments, therefore, really amohni t> 1^ * ^ 
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There remains the question of sentence, Looking at all the 
features of the case I think the sentences have been unnecessarily 
severe, 

I allow the appeal so far that I reduce the sentenoes passed 
to a sentence of three years’ rigorous imprisonment, bofh in the 
case of Harkesh and Bhullan ; the sentences served by them 
will be considered part of this sentence. So lar and no further 
I allow their appeals. 


Bmpebob 


Sentences reduced. 


appellate civil 


Before Mr. Justice Tudhall and Mr. Justice Abdul Baoof, 
DEOKINANDAN (PiAisrriB’r) v. GAPDA (Depetoint) • 

-• Act No. IX Qf 1%% {Indian Limitation Aot), schedule I, article 120 Mupih.. . 
, tJieoation of movable i^roiiariy—Suii to recover money lent by sai» 
the hypothecated property — Limitaiion, 

Wheraa plaintifi wlio hag lent money on tlia saoutity of movable pro* 
per fay seeks to recover the money by sale of the hypothecated property and 
does not ask for a personal daores against the debtor, the l{mita,tioa applioabln 
is that provided for by article 12C of the first schedule to the Indian Limitatiau. 

, Aot, 1908 Madan Mohan Lai v. Kanhai Lai, (1) Nm Ghand Baboo v. 'JagW}un* ' 

■ "dJmQhose (2) and Mahalinga Nadar v, Ganapathi SubbUn (8) followeh, 

' 'Tee plaintiff sued on the basis of a bond, dated die Q.h of Sep- 
^tember, 1911, for the recovery of the amount due thereon by 
enforcement of tho hypothecation lien against eight buffaloes which 
had been pleLlgoJ a-i security fora loan, 'fiio suit was instihited 
on the 20th of December, 1915. One of tho pleas raised by the 
defendant was that of limitation. Both the conrts below accepted 
tins plea and disniisacd the suit, holding i.hat article SO of the first 
schedule to the Indian LTuiit.aiiui Act, 190S, applied. Tho 
plaintiff' appealed to tho High Court. 

Pandit If^armadeshwar^Upadliyoi Surendra I{ath 

Sen), for the appolhinb. sub mil tod that the case was govornod 
not by article SO but by article 120 of the Limitation Act,. The 
'' relief sougbe by the plaintiff was .not a mere sirapie money 
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decroo^ but the recoTery of money charged on movable property 
by eDforciiuent of the hypothecation. Article 80 did not con- 
template a suit like this, Tht; only article applicable was article 
120. The following cases were relied on : — Mathxn Mohan Lai 
v, Kankai Lai {i), Nlm Ohmid Bahoo v. 'Jatj dmndku Gkose 
(2), Mahalinga Nadar v. Ganapathi Snhlricn (3). The lower 
appellate court has relied upon tlic case of Vitla Kamti v, 
Kalekara (4) which was pruobicaily overruled by the Full Bench 
caseinl. L, R . *27 Mad., 528. 

Baba Biitd Prasad Ghosh (iot the Hon’ble Munshi Narayan 
Prasid Ashthana), for the respondeat, submitted that the causes 
relied on by the appellant were cases in wMob jewelry or other 
such property had been pawned and were in the possession of 
the creditor, and so the creditor was able to enforce his lien 
against it ; whereas in the present case the pledged property 
consisting of eight head of cattle, without specific description and 
not in the creditor’s possession ; a hypothecation decree, therefore, 
if passed, would not be executable. Practically it would only 
be a simple money decree. Secondly, there was nothing in 
article 80 itself to show that a suit like the present was beyond 
its purview. None of the cases cited by the appellant gave any 
reasons why article 80 could not bo applied to suits upon bonds 
in which movable property was pledged without possession. 

IRiat article covered all oases of bonds which were not expressly 
provided for by any other article. Unless it could be said that., 
the present suit was nut a suit on a bond at all, article 80 ' - 

was applicable, and. therefore article 120 could not be applied* , : ■ ' ^ 

Tudball and Abdux, Kaoof, JJ. The question ^raisedin' 

-this appeal is one of limitation. The plaintili sued on the basis 
of a deed of the 6th of September, 1911, to recover from the 
defendant the sum ofRs, 283 principal andlls, 447 interest, total . 
its, 730, together with costs and interost pendente lite and for , 
the future* by enforoemont of the hypothecation lien against 
eight black huffialoes. The defendant raised several |)lea3 in 
defence, among them was the plea that the suit was barred by 
limitation. The court of first instance found that th© ^ bond had 

284.- (S) (1902) L L. 1^, ^7 MaA, M 

(8) (1894) I. L. B., 22 Oalc., 21. (4) (issi) I, I*. B„ 11 Macl., 163* 
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been excciitied and that the money was due, bnt it beM that tbe 
suit was barred by limitation and on that ground it dismtssid 
it. The plaintiff appealed. The lower appellate court held that 
the suit was one falling under article 80 of the second schedule 
of the I^imitation Act, which allowed a period of three years from 
the date on which the bond became payable, and as tbe suit had 
been brought in the year 1915, it dismissed it as being barred by 
time The plea taken before us is that under the rulings of this 
Court, of the Calcutta High Court, and also of the Madras 
High Court the article applicable to the present suit is article 
120 of the second schedule, and attention is called to the rulings 
in Mahalinga Nadar v. Qanapathi Suhbim (1), 

Mohan Lai v Kanhai Lai (2) and Nim Okand Bahoo ¥, Jaga-' 
hundhu Ohose (8). The ruling in 22 Calcutta was quoted 
before the lower appellate court, but it preferred to follow thq 
ruling in Titla Kamii v. KaleJcara r4) Apparently its atten- 
tion was not called to the fact that this had been overruled in 
the case of Mahalinga Nadar v Qanapathi Snhbim (1). Also 
the ruling of this Court appears nob to have been quoted before 
it. We think that these rulings aie applicable to the facts of 
the present case, for it is clear that the plaintiff does not seek 
by his suit to get a personal decree against the defendant, but 
only to enforce the payment of the money charged upon the 
buffaloes which were pledged as security A claim against the 
person of the defeuflant is clearly barre 1 by limitation, but the 
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a olaar and distinct deseripfeion of the animals mnst be giyen so 
as to enable the court wliioh executes the decree to oxeeate It 
properly. 

Issue remitted. 
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Seim’S Mi Justim Tudball and Mr, Jasfks Aidut Raoof, 

QA0BI SAHAT (Shkimxm « A 0 BAHBEE (Dffehdaici!} • 

Gimral MuUt af tM Htgk Oomt (Givil), rules 21 , 25 —PUadst’s fee ^Ot Set 
m a? to ^urisdtehon iaissd hy defendant returmng plaint for 

prmmiatwn to proper oom t - Costs 

BeM, that rala SI of the Genes U Rules (Onl). and not sale 25, applied to a 
oaie’whera a question as to the junsd ofcion of the oouft, having bean miaed by 
the defendant, was decided against the plaintiff, and the plaint returned for 
piesentatioa to the propei court 

One of the pleas in defence to a suit was that it was not 
within the Jurisdiction of the court in which it was brought At 
the request of the plaintiff’s pleader the question of jurisdiction 
was taken up first, and it was decided against the plaintiff. The 
court ordered the plaint to be returned for presentation to the 
proper court, and awarded half the costs to the defendant, In 
the formal order pleader’s fees were calnulale 1 at the usual rate 
of 5 per cent. The plamtiS obiected that the ealculatioii should 
be made at 1^ per cent. The court overruled this o^'jection. 
The plaintiff thou file! an app''al from the order returning the 
plaint, but the appeal was confined to the question of the coireot- 
ness of the costs. At the hearing of the appeil — 

Mr Mhal Ohand, for the respondent, raised a preliminary 
objection and submitted that although an appeal lay under order 
XLIII, rule Civil Procv.dure Code:, fvomm order retumirkg 
a plaint for presentation to the proper court, yet inasmuch as 
tbt present appeal was not at all direotel against the correctness 
of that order, but related merely to an order for costs, it was 
roally not an appeal under order XLIII, rule 1 (ah and could not 
be brought in that garb. 

Munshi hahshmi Hamyan, for the appellant, was nof iMlM 
•upon to reply to the preliminary objection, but he mentiol.# " tfie 
cajse of Tmudm Bamelmndra v. Mkamn (1)# ^ 


191S 

Mmak, 19, 


Stfcjiftlwkla fudfe ol Baffaao* tbia 24tb of May, 1917, 
III ^ 16 Bom., 2*1, 
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jgjg Proceeding with the appaal, he submitted that the suit not 

decided “ on the merits after contest, " a? provided 
V. -■ for in rule 21 of Chapter XXI of the Rules for tho Civil Courts, 
A.G. Eahrub. pjgg^^QP'g IjQyn calculated at the rate of 5 

per cent. Rule 25 of that Chapter applied to the present case, 
> - * ' A decision on a question of jurisdiction was not a decision on the 

merits. The suit had yet to be decided on its merits, although 
% • f. ' - by a different court. The trial of the question of jurisdiction 

' ? ' ' ' could not and did not affect the merits of tho case. Moreover, 

Ijt'Xri ■' “contest” mentioned in rule 21 aforesaid clearly meant a 

K ’' ^ ,,, > contest on the merits, and there had been no contest on the merits 
I't-tJ;' as yet. 

' Mr. Nihal Chand was not heard in reply on the appeal. 

4’ ^ - Tudball and Abdul Raoof, JJ. : — The facts of this case are 

I’Yr simple. The plaintiff appellant filed a suit againstthedefend- 
8^ 1?" ant. Notice was issued, a written sbateiumt filed and issues 
were framed. One of the issues raised the question of the 
n of the court. It was pleaded by the defendant 

I learned Subordinate Judge had no jurisdiction to 
suit. This “issue was taken up first at the request 
aintiff and decided in favour of the defendant. The 
lered the plaint to be returned and awarded the 
his costs. In drawing up the decree the pleader’s fee 
.ated at 5 per cent, according to rule 21 of Chapter 
le General Rules (Civil) for the Subordinate Courts, 
tiff objocted on the ground that this rule did not apply 
jjale 26 of that chapter did apply. The lower court 
ih^ the, case falls within rule 21. On behalf of the 
tb-G case was not decided on the merits ; 
i': clearly ddoided after contest and on the merits of the 
' far as that contest went. We do not think that rule 
^ 1 applies* to appeals from orders and other oases, is 

**«^jfn.^'*]'^-i'ntend^rl to lovciacase of the pruseiit kind. In our opinion 

applies in this case. There is therefore no force 
accordingly dismiss it with costs. 

• Appeal dismissed. 
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be set aside as not being in coniormity witn 
It is olear from the language of section 18 of the Gambling Act 
that all that could be con&oated were the irisiruments of gaming. 
Tnis was so held in the case to wbich the learned Sessions Jiid'^e 
refers. Acceding therefore to the recommendation of the learned 
Sessions Judge, I set aside so much of the order of the Magistrate 
as directs the conascafcion of the money found in the possession 
of the accused and direct that it be refunded to him. 

APPELLATE CIVIL. 

before Mt. Justice ^%ggoU and Mr. Justice WaUh. 
jjttJMANAN AHDOTHBBS (DbBBNDANTS) V. JAHANJIRA (PtAINTIffff.)* 

- * 'BMd'u law-Sindu toidow -’0%ft’-^8mt to contest akenahott made hy wtdow 

•^Haintiff not the neatest teve sioner. 

In order that a leversionei may te able to mainUm a buit to contest an 
alienation, made by a Hindu widow, of bei liu'aband’a piopeifcy he must either 
he the next pi esumptive reversioner or ho must show that the nearer rever* 
sioneri are colluding with the widow. Ban% Anand Kmwat y. The Court of 
Wards (1) and Meghu Bat v. Bam Khelatoan Bai (2) followed. Baga Bet v. 
Umd Singh (3) distinguished- 

The facts of this case were as follows : — 

On the death of one Tota, his widow succeeded to a life estate. 
She executed a deed of gift of pait of her husband’s estate in 
fayour of her childien by a second marriage. Thereupon, a male 
reyersioner brought a suit for a declaration that the gift would 
uoti be binding after the death of the widow. One of the pleas 
in defence was that Tota had left a daughter who had an infant 
son, and that during the life-time of the daughter and the 
daughter’s son, the plaintifi would not he the nearest reversioner 
1 1 %o tie estate of Tota and consequently would not be entitled 
Ifl^Slidngf the suit. The plaintiff had made no mention of the 
I if ild^htehhr hhr son in the plaint, and denied that she was Tota’s 
daughter, but Llie court found against him on this point. It 
also foiind that, but for the daughter and her son the plain- 
nf who was the second husband of the wSdowi 



I. h. E., 6 Calc,, 764, were not oxiianstivc, The daughti^ir’s sou 
-was a Doiiioi*, tinder the natural giiardiaD";hip of iiis luothoi*. 
[The doneei were half brothers of this dangbier, and preMimablj 
there was collusion or acquiescence on her part. Under those 
oiyonmstanoes, the next set of reversioners should be allowed to 
bring the suit. On the merits the stdt was unanswerablo. as the 


^I) C3-880)I, Ij. Mm 6 Qalo*, f64. (8) {19X2} I, L. E., 84 Alt, 207, 

{2} iim) h u E.t.ss Mm m *m le a. l. j., gi. 
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transfer was a mere gift. The question was whetlier it should 
he defeated by reason of its having been brought by a reversioner 
who was next in step to the daughter’s son. 

Mr. Nihal Ghand, was nut heard in reply. 

PiGGOTT and Walsh, JJ.-.—This is an. appeal by the defend* 
ants in a suit for a declaration which arose on the following 
state of facts. One Tota died, leaving him surviving a widow 
Musammat Gumanan and a daughter named Musaramat Khajani. 
This daughter has been married, presumably since her father’s 
death, and is now the mother of an infant son named burju, 
Before the birth of the daughter’s son, the nearest reversioners 
under the Hindu Law, after the life-estate of the widow and of 
the daughter, were two persons named Tulshi and Jahangir a, 
They are distant male agnates, according to the pedigree set up 
in the plaint, and are equal in degree, their grand-fathers having 
been own brothers. Musammat Gumanan has contracted a 
' second marriage (the parties belong to the Jat caste) with Tulshi, 
one of the aforesaid reversioners, and has borne him children. 
She has now executed a deed of gift of one-half of her late hus- 
band’s estate in favour of her sons by Tulshi. Jahangira brought 
the suit out of which this appeal arises for a declaration that this 
alienation will nob bind him after tile death of the widow. In the 
■ plaint as filed the existence of Musammat Khajani and her son, 
Surju, was simply ignored. The defendants made it a part . of 
their defence that, even after the life-estates of the widow and the 
daughter came to an end, the next heir to the estate would be 
Surju, son of Khajani, and neither the plaintiif Jahangira nor his 
alleged joint reversioner Tulski, The parties were at issue upon 
various questions of fact in the court below. On the one hand, 
efendants pub the plaintiff to proof of the pedigree set up by 
On the other hand, the defendants alleged that Musammat 
was nob the daughter of Tota at ail. It seems to have 
suggested that she was a daughter of Tulshi by a former, 
m he had married before ho contracted his union with 
manan. These questions of fact have been 
irned Subordinate Judge in the sense 
parties before this Oourt are not prepared, 
of fact. The appeal is based 
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a single quesUon of law, llio a* iiitoiiilon being that Jahangira 
should not bo perniittied to maintain the suit, soeing that ho is 
not the presumptive revorsiointr to tho estate of Tot-a in the 
proseiicG of the (liu'^htor’s son, Surjii, Since the rfocision of 
* their Lordships of the, Privy (Council in Rani Anand Kunimr 
V. The Gonrb of TFanis (1) this question of law maybe regarded 
as having heoti de-fiiiii 01 }? rsettled. The right to maintain a suit 
I of this sorb does nob bolong to any one who may have a possibi- 
Uty of hucoeediiig to the o.stato of inhoritanco held by the widow 
for her life, As a general rulo the suit must be brought by the 
presumptive reversionary heir. It may bo brought by a inoro 
distant heir, if those nearer in tho line of Buocession are in eoliu^ 
sion with the widow or have precluded themselves from inter- 
fering, These principles were applied by a Bench of this Oourt 
• in a case very similar to the present, that of Megk'iXf Rax v. Ram 
Ehelawan Bed (2), and this decision seems to be clearly in 
favour of the defendants appellants and against the view taken 
by the court below. The learned Subordinate Judge founded his. 
decision on the case of Raja I)ei v. Umod Singh (3). That case 
would be on all fours with the present if the gift by* Miisammat 
Giimanan had been in favour of the minor Surju, son of Musam- 
mat Kh;ijani. It could then have 1)cen said that the donee was 
preclu'led from suing to contest the validity of the gift <and that 
a more distant reversionary heir was .entitled to come forward 
and assert his rights. On the facts now before us tho only 
arguable plea which can be taken on behalf of the plaintiff 
respondent is based upon the fact of Surju's minority. This, how- 
ever, in noway precludes tlni bringing of a suit by a next friend 
Qn his behalf, In the iilaint itself, there 'is no suggestion of 
collusion on the part of tlio minor, or of the minor’s mother as 
his natural guardian. Their interest is simply ignored. On this 
state of facts the plaintiff cannot claim the benefit of the 
lions recognized by their Lordships of the Privy Council, to: 
general piinciplcs thai/'tlie suit for a doclaratiou of 
must be brought by the presumptive roversionaty. '.hoir'* . 
appeal therefore must succeed. We allow It' aooDrdingty' updj 
I L & oih , m (2 I : ;; ^ 

' ‘g{»j 
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1918 setting aside the decree of the court below dismiss the plaintiffs 
’itTMANA.N suit with costs throughout, 

jAHANGiHi., Appeal allowed. 
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1918 Before Mr. Justice Tudball and Mr, Justiee Abdul Bmof. 

Ma?-cfe, 22. KUN.T BEHARI LAL (Dependant) v. THE BHARGAVA OOMH^IERCIAL 

BANK, JUBBULPORE -Peainxipe) • 

Act No. IX of 1872 ^Indian Contract Aof,J section 17 G-^Pltclge— Sale by 
paionee of property pledged— NJioe of sale. 

The words - " He may sell the things pledged on giving the pawnor 
reasonable notio) of the gale ” as used in seotion 17G of the Indian Contract 
Act, 1872, mean that the pawnee must give reasonable notice of his intention 
to sell; it does not necessarily mean that a sale should be arranged boforo- 
hand and that due notice of all the details should be given to the pawnor, 

The facts of this case were as follows : — 

In 1912, the plaintiff Bank advanced a loan of Rs, 1,700 to 
the defendant on the security of certain ornaments which wore 
pledged with the Bank for that purpose. From January, 1914, 
onwards the Bank began to press for re-payment and gave 
repeated notices of their intention to soli the ornaments in satis- 
faction of their dues. The defendant, on various occasioas, asked 
for and obtained time for payment. Ultimately, on the 15th of 
September, 1914, the Bank gave notice that if the account wms 
not settled within a fortnight they would sell the ornamonts 
^i^h out further reference. The money not having been paid, the 
Bank sold the ornaments on the 5tli of October, 1914. The sale 
^ proceeds proved insufficient to discharge the debt in full and the 
present suit wa.s accordingly brought to recover the balance. 
The defendant pleaded that proper notice had not been given and 
the ornaments had been sold at an under- value. He urged that 
should be given credit for the full value of the pledge. The 
held that the notice given was reasonable, and 
sale had been at some under-value, yet the Bank not 
«g,.gu.*xuy of fraud or any other irregularity, was not liable for , 
loss suffered, by the defendant. The suit was aGoordingly 
ftd’ Tbe defendant appealed to the Hi^Ii Omirt. 
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’be defendant appealed to the High Court. 

"rf.rUs Tjifatk Kdtju, for the appellant, submitted that 
'tion of section 176 of the Indian Con tr ’ * ■ 
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the pawnee was b.mnd to give reasonable notice nob only of Iuh 
intention to sell but of tho actual sale itself. Under section 177 
the pawnor had a right of redemption up to ' the moment of the 
actual sale of the goods pledged. This provision of the law 
would become nugatory if it were open to the pawnee to sell the 
goods whenever he liked, provided he had given reasonable notice 
of his inteution to sell. The power of private sale is one liable 
to bo gravely ahusol to the serious injury of the pledgor, and the 
Legislature might well have intended, having regard i,o tlie 
conditions prevailing in this country, that the sale of a pledge 
should only take place in the presence of the pledgor, or with 
notice to him of the date and time of sal6,^so that ho might have 
an opportunity of being present at the sale, if ho wished to do so. 
The language of the section itself pointed to that conclusion. 
Notice was required of “ the sale,” and nob of “ the intention to 
sell.” If the Legislature had intended otherwise it oonld easily 
have used more apt and explicit language, as it had actually done 
in section 107 of the Act, and section 69 of the Transfer of 
Property Act. * The fact that the language of section 176 was 
diiferent from section 107 of the Contract Act made it clear 
that the same thing was not intended. The presumption was that 
to convoy the same meaning the Legislature would use the .stpnu 
language throughout the same Statute. Referenee was also made 
to tho paa.sage in Story on Bailiii 'iiLs, 5th edition, section 310, 
page 322, that the pawnee “ may hie a bill in equity against the 
pawnor fora foreclosure or sale, or ho may proceed, to sell, ex 
mero motu, upon giving due notice of his intention to the pled-^ 
gorf' and it was argued that the framers of the Indian GontrJfet 
Act would, had they intended to adopt Story’s view of the law, 
have used similar language. 

The Hon’ble Munshi N'arayan Prasadl Ashthana (with him 
Babu Mangal Prasud Bhargava), for the respondent, was not 
called upon, bub referred to Gunnioghain and Shephard^ 

Act, lObh ed, p, 410. -a ' :t : 

Tudbal and Abdul Uaoof, JJ, ; — The facts of tbfe case are 
simple. The appellant defendant pawned lo tbe respondeat Bank 
certain gold and silver ornaments as security for ' a > loan in the 
year 1912, In January, 1914^ the Bank pressed the defenda^it 
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ISIS ps-ymSD^i RiK^ Stated tbst i hey hid an offer of Rs. 1,480 for 

SrajEBKiBt ornaments and tint if tin d lend mt did not pay within n 
m week the oinamenla nonld he 'old for the value offnod ,md 
a suit would lo hronolit for the hal .nee, Tlie d, fend.anl in 
'°P‘y “’"’<5 1"’ Inllpu-Ural'isortlio olfor and mKo asked for 
BisK, time for payment In his lepl" ho hi vied tint (he mnamonta 

10™™™ were woith more linn Its. -a.iin ,n<l that he would hold the 
Bank loeponsible if they were sold for less tlur,^heir v due 

T 0 Bank on the 2Cth of Fehrniry, 1914, sonlin a otatoment of 

account and a list of the ornamenis paw nod and ag.iin gave tho 

defeadent fifteen days' time within which to pay. otherwise the 
Bank wonld se I The Bank dil not carry ou. it, threat. On 
the.lhofMay 1914, the dofon lent again asked foi 15th days' 
time as he had a olnnoe of paying off the debt. Toe correspond- 
ence continued, and again on tho IStli of August, 1914, the 
Bank wrote to the defend.iut staling that it bad an offer of 
Es, 1,600 for the oinamonts and v otild proceed lo sell On the 

IM f *; ^ lime. On the 

12th of Sop emher the Bank agioed and then on the 15tl, of 

Soptsmber It again wiote io the dofonlaut saying that unless 

(he money was paid within ’6 days the jewelry would he sold 

’•“t *<3 not soli ou the 

80th of September, hut il a' tuelly waited till the 5th of October 

' bJao'^”Tr'?°f I'lORght for the 

balance and both the cmrls bol jw hive decreed the claim. One 

^ ^ point was iiiged ni the court balovy, and that k tliat the notice 

1 I' I given on the 15th of Sepfem^ er was not o vnic. 1 1 ^ ^ ^ 

the sale within the meaning of s action 176 of thTcltmlricf 

■ ' n « ^ contended that notice of the actual dito tim ,1 

‘ ■; »' ’ j .'7 "•“tl'i liave been givan to the dofLfe n/ ""nh 

.if-: repelled by the court below It t" , 

ns and tM, i, the onlvTlt fo! 7“ • 

■ : - It « 'urged that under seHioT 177 ,ho T 

-»'V' lo'reieMn at any subseqtmnt tim. h f '’7” 

Ihema'odsattoi „ f time before the actual sale of 

. , j ti® IS given full information of the date 

y.. , tone and glace ofitbesale,it is impossible forhim redeei f 

, - 4h property wore said at some other date, time or pile Vo 
, na.u|opthe.p,oint.has been cited. Ino„; opmio: sSon fy 
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does aot contemplate that the pawnee should give the pa’i' 
irifomation of the actual date, time and place of silo. The words 
are:— He may sell the thing pledged oi giving the pawnor 
rersonahle notire of the sale.” This, in our opinion, meaiiN an 
intentioa to sell, and it dooi not noeesixrily mein that a sale should 
be ariangoi hof irehaud iiid that due notme of all the details 
should be given to the pi vnor. For in-il'ince it would be open 
to the piwnoo to put up the propeily t j lu Uum sdo ind to sell it 
to the highest bidder Ii wo ill jo unpoiuble for him to give the 
pawnor information heforchiud as to who would be the final 
purchaser. It is quits cleir that all that the law intends is that 
the pawnee should give the pawnor a reasonable time within 
which to e-*cereise his right of ruderapfion and proceed to sell ifiilie 
property be*not redeemed. His right to sell is analogous to the 
seller’s right of re-selling gianted. under section 107 of the 
Contract Act, and we take it that thi two rights must be eseroisecl 
in more or less the same motho J The hellor’s right to re-sell 
under section 107 may be exercised afoer giving notice to the 
buyer of the intention tJ le-aell alter the lap^e of a reasonable 
tune, Tni language of die t.io ‘.e-’tioiis is slighily different, but 
thmr meiuiog ii praea'ally the same In our opinio i in the 
oil eumd aticjs of f he present case the i espondent Bank gave the 
appdlaiiu notice, ml a veuy rca'^ouiblo notiqe indood of the 
ml on led .. de. We think tiio d mision of the court below m norreet. 
Wo Iheitifoie dismiss the appeal vilh costs. 

A ppeal dismimed, 

BIYIBIONAL OIYIL. 

30/0“$ Jttdice 8v Ptamaii Ghumn Brno ft anl M , Ju Hm TaibalL 
OSATUBI SINOIl v MUb\MiiAT RAMA ah» i.afarHim 

(!>n 1 NDiHES )* 

CiPil Pfooiiti B Qoi$ (m%,secHon $4,— Ad Wo, IX of mm fBm%mw^ 

Oam$ Oomls /c‘J, %oHon 35— 7 * of Bma^I Com* Co^iki 
Appeal-^ J unhdioHm 

A Smili Omso OcuEasiu<v.j,Iaoilat. Ss. 278was p6ad«ig|atli6«tt|t«f* 

Sttb^rJ a%*eera%e who ha! S nail 0 iq$© Oowrl lurisiiofaoa to fOb. !llte 
Subbsdmate Infige want oa leaw aad wm garceedad an 'ofilcc-E whes® 

Saali Oanss Ooarl lOTisdietioa waa liuiilad to Bs, ?50 Snhsfqnsr.tl)', bt 
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order of the District Judge, all Small Cause Court suits a6c 
wore transferred to the court of a Muusif. ifeM that, wit 
24 of the Code of Civil Proooiuro, the suit so transferrc 
have been tried by the Munsif as a court of Small Oausei, 
no appeal lay. ' 

The facts of this case were as follows 
A suit of a Small Cause Court 
was iustitufced 


Ohatuei 

Bksfgh 

V, 

Musammat 

Bahia. 


nature, and valued at E®*2fS, 

“ Krst Additioiiiil Suliordinato 

Judge of Ahgarh. Mr. Shams-ud-diu Khan, the presiding officer 
of that court, wae invested with Small Cause Court powers up to 

Ks. 600, and the suit was accordingly lodged on the Small Cause 

Court side. Before it came on for hearing, Mr. Shanis-iid-din 
Khan went on five weeks' privilege leave, and made over charge 

0 his office on the l7th of November, 1916, to Mr. Piari Lai 

Chaturvedi who was appointed to officiate as First Additional 

Subordinate Judp. By an order, dated the 24th of November, 

^ , Mr. Plan Lai Chaturvedi was invested with Small Cause 

Couit powers up to Rs. 250. On the 29th of November, 1916,- 

the District Judge ordered that all suits of over Es. 250 in value 

w-hioh were pendmg on the Small Cause Court side of the court 

the Khan should be transferred to the court of 

wlh IK r‘*- applied to the present suit, 

which was hereafter tried and disposed of as a suit on the 

‘de 24th of February, 

Z^bfr lOl^Th 1 his post on the 22nd of 

f- ““der the 

boer^d d t ™7““^‘-“'>»»'diugto law, he doomed to have 

Av in-i iK- 1 ^ •** Causes, and so no appeal lav 

Agnins,!, this decision the plaintia andipf^ in i -r-r- 
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section 24-, of the Code of Civil Proeeduro. oourt in which 
the suit was instituted, namely, the court of the First A.dditional 
Subordinate Judge invested with Small Cause Court powers up to 
•Rs. 500, having on the l7thof llTovember, 1916, ceased to exercise 
jurisdiction in the suit, the result was that by operation of 
section 35 of the Provincial Small Cause Courts Act the suit 
automatically and without any order of transfer stood transferred 
to the court wluc.h would have jurisdiotion to try it if it were 
instituted on that data; namely, the court of tho Miin.sif of KnoL 
So that, at the date of the District Judge’s order of transfer, the 
suit was, according to law, pending as an ordinary suit in llie 
court of the Muusif of Koel ; it was thence that the District 
Judge’.s order operated to transfer it. to the court of the Munsif 
of Haveli. In the District Judge’s order of tro.nsfer no express 
mention was made of the court from which the cases were being 
transferred. The descriptive words used in the order only served 
to indicate the cases to which the order was to apply, wdthout 
sfating the court in which they might at that moment be pending. 
The case was pending either in the court of Mr, Piari Lai 
Chatiirvedi as a Subordinate Judge, or, by the operation of 
section *35 of Act ISTo. IX of 1887, in that of the Munsif of Koei ; 
and then it was transferred to the Munsif of Haveli. In neiLbur 
view would clause (4) of .section 24 of tho Gode of Civil Proci dure 
apply ; and .so, the .suit w'ouldnot carry with it its Small Cause 
Court character. There is no law that the court tO'«nvhich a suit 
goes by reason of the operation of section 35 of Act Ho,. IX of 
18S7 must be deemed to be a Court of Small Causes qua that suit. 
There are no decided ca.sos which are exactly in point; but the 
case of Bhiam Behari Lai v. Kali (1) isa near one, and points out 
the true scope and tho aiitomalie operation of soction 35 of AorHu* 
IX of 1887, AnGarerca.se i.s that of Kmde^lmr Bai v, })o8l 
Muliammad Khan (2), but it was decided under the former Small 
Cause Oouris Act, XI of 1865, in which there was npprcvi^ipn cor- 
responding to the present section 35 ; hence' thie .case 4pfS, not re- 
ally apply. There are observations as to the el opemtion of 
section 35 in the ease of Udho Singh t.' Mui .Then, the 

- ■ ( C1914| 12 A.'L. L, lOP* ' (&} (im), 1, ^ 

- , (3) (1916) IAA 4 X.. 
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case onrangal Sen v. Rup Ohand (1) supports me to this extent 
Mmt It expressed a doubt whether sootiou 25 of the former Code of 
Oivil Proeedure, corresponding to section 24 of the present Code, 
could apply where tlio Jndgvts order professed to trazisfer the cases 
after the Suhordinate Judge who had Small Cause Court powers 
ad proceeded on leave. As to the point aotually decided by it, the 
3^0 was dissented from in that oF Sarju Prasad yjfahadeo Pande, 
(i), which held that where a suit goes, by operation of section S5 
of Act No. IX of 1887, from a court invested with Small Cause 
Court powers to a court not having such power, the latter is to try 
the suit as a regular suit and is not to be deemed a Court of Small 

Causes for the purpose of that suit. That case does not decide 

the actual point which has arisen in the nre.sent case, biif; ili 


uj. vjivii irroceaiire, tnere is an 
a Munsif, and it is for the opposite 
substantiate that the appeal in the 
some provision, about the applicability 
) ambiguity. If there is any doubt 
section 24 r4) of the Code of Civil 
3of should be given in favour of an 
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any steps therein, 3?<.>r. aceoriling to the applieaut, all .«ueh cases 
would, ol' their own motion, have gone to anoiher court iuimedi- 
atuly Mr. Siiams-ud-din. ha<l left. 'Ihiorc is nothiiig, liiovover, in 
section 35 of Act No, IX ut iS87, to warrant iliis proposilitm. 

That section gives power to the parties to take liu'ther pi'oceodings 
ill the other; court, but it does not say that lla^ ca'C, .shuii, of its own 
motion, go to that other court. The sec; ion is pennissivo, not 
obligatory, The word used is “ ma\ A noi, ''>hall.” Tne .suit 
romains where it was, unlesi an I until a party niuves l!ie other 
court to take some proceedings tiiorcin, or unless tlioro is an 
order transferring it. The m mieut that court is moved to do 
something in the case it becomes seised of it, but not before; 
and thereafter the character of the suit is determined by the 
nature of the jurisdiction of that court. In the present caao 
the parties did not seek to take any proceeding relating to 
the suit in the court of tlie Munsif of Ivooi ; nor did that 
court take any proceeding of its own motion. Hence section 
35 was nob brought “into operation at ail. The next question 
is, whether section 35 was applicable to the case. It is impor- 
tant, in this connection, that Mr. idhams-ud-din did not per- 
manently leave the district. He went away temporarily, on 
short leave, and resumed his oiiico on his return. Although 
during his absence Mr. Ohaburvedi was appointed his locnm 
tenens, still the latter had nub conferred oii him Small Cause 
Court powers in suits above lis. 250 in value* So that, so far as 
such suits were concerned, it was practically as if no limum 
tmena had been appointed. It has been held* under such ca)^ 
cumstauces, that the Judge proceeding on leave does not cease to 
be a Judge of the court invested with Small Cause Court powers ; ^ 

i.e,, ho does not cease to have jurisdiction with respect to 
•such cases; Navayan Eavji v, Ganyvifi'am EcUaTichand (1), ; ■ ‘ 
So that the condition precowlent to the ai>plicabiiifey of eeation. : - 
35, namely, that the court should have ceased to exercise jurledie- A";- 
lion with respect to the case was not fulhiled and section B5 could . 
not come into operation. Unless a .court , having Small G^Use' 
.Court powers is abolished under section 30 of Act No. IX of 1887, 

, the court continues to exist, although the ^udge may have gone oh 
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laturpjy, with the same results and retaining the same 
v -,Th% result is the same, whether there is a transfer 
■section" 24/(41 of the Code o£ Civil Proeedure oi* Iw 
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leave and no successor may have boon appointed or a siicces'ior 
■ may have been appointed having lesser power's, This is further 
borne out by a consideration of the pi o visions of sections 19 to 22 
of Act No. IX of 1887. The appointment of Mr. Ghaturvedi was 
immaterial so far as the cases of over Ks. 250 in value were 
concerned ; with regaid to them the position was as if no successor 
had been appointed, i e , the court of Mr.SImmbuid-din continued 
to exist, and those cases remained pending in that court, and the 
order of the District Judge operated to transfer the said cases 
from that court to the court of the Munsif of Havoli. It is a 
fiction of the applicant that the District Judge’s order trans- 
ferred the cases from the court of the Munsif of Koel to that of 
the Munsif of Haveli The District Judge never professed to do 
so ] on the contrary, he transferred the cases from Mr Shains-ud- 
din/s court ; there is no doubtjabout that. It is a different matter 
whether 1^ order was right or ivhether it was rong. The use 
of the word “transferred ” in section 17 of the ( ivil Oourts Act, 
XII of 1887, which is the corresponding provision to section 35 
of Act No. IX of 1887, shows that, the Legislature contemplates 
the possibility of ‘‘ transfer ” of cases even from a court which 
has, ceased to exercise jurisdiction ^^or has been abolished. 
J’urther, even supposing that section 35 applied to the case, my 
..next submission is that the suit would still reUin its Small Cause 
Dourt character, and would continue to be deemed and treated as 
iU, Small Cause Court suit. I rely on the case* of Mangcd S&u v« 
Ohand (1). No doubt, a contrary view was taken in Barjub 
-Frasad y, Mahadeo Pande (2). It is ^bmitted that the view 
^ 4akendn the earlier case was correct. The language of section 35 
^obviously .contemplates a mere continuation of the same proceed* 


i ^ , opeiatioa of. section ,85 } the suit preserves its character in both 

' a ; oases. This is .isuppo^ted by reading with section 35 the provisions 

^ :of section 160 o4ihe( Code of 0ml Procedure j that the latter 

i ” i vS'lPplioSjrtQr^ooiirljs*^’«exercising ^SmaU Cause Court powers is seen 

of the -Codes.of Civil Procedure. According 
f L R-i la^ i (2)' (1915) I. D.. R., 37 All., 450. 



to the applicant, tlio businoss of Mr, Shams-nd-fliii’s court on tho 
Bniall 0ans6 Court si do was antoniatically transforrcd & 7 h by 
operation of section 35, to the Miinsit of Koel ; and section 150 
of the Codo oi Civil Procedure enacts that when such transfer of 
business en bloc takes place, the court to which the business is 
traublerred shall have the same powers m dealing with it as the 
original court had. Accordingly, the Munsif of Koel would be 
deemed to have femall Cause Court powers in dealing with the 
case, and the suit would retain its original character throughout. 
Section 150 of the Code of Civil Procedure gives effect to the con- 
sideration expressed in the case in I, L. R„ 13 All , 324, that what 
section 36 intended was a continuation of the same proceeding. 
There is an observation in the case of Atwari v. Maiku Lai (1) 
which supports my contention ; it was there observe 1 that if in 
accordance with section 35 proceedings in execution of a decree 
passed by a Court of Small Causes are taken in a Munsif s court 
those proceedings may be regarded as proceedings held by a Court 
of Small Causes. As regards ihe case in I. L R., 37 Ail., 450, 
aiieady cited, it is to be observed that one of the cases 
appioved by it was that in L L. R., 23 Bom . 382. But 


Bmm 

SUm. 
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. (There is no other way provided for makine: a conri/ a Small Oatlso 
; Court, i Is either section 150 of the Code of Oxvil Procedure nor 
section 35 of ' Act ilo. IX of X8$t makes any such provision, 
' Purther, section l50 applies only where the entire business, and 
s ■not a portion of it only, of a cohrt, is transferred. So, it doesn’ot 
; ^apljly, to the present case, transfer of business signifies mndh 
•|,fi|QTe^t^an the transfer of, a certain number of pending easel* 
Goifiparing the language of ifdction 17 of the Civil Courts Act 
' and that of section 35 of the Small Cause Courts Act, it is 
' remarkable that the former does and the laL'cr di not <:peak of 


Ceatcbi 

SINGS 

MeSiMMAT 

basia. 


namely, that following the case in I. L H., 23 Bom., 3s2, cannot, 
ill view of the Allahabad cases mentioned above, be rogaided as 
good law. The reasoning of the other pait, which dealt vith 
section 85, was one of expediency mainly, 

A Mnnsif to whun a Small Oau>o Court suit comes imdor sec- 
tion 150 of the Code ol Civil Proiediiio has, by the suction, all 
the powers which the Small Cause Goiiit luid. He nuod not take 
down the evidence, etc , in lull, as m a legiilar suit. To hold that 
an appeal lies from the decision m such a bint would be a < ontia- 
diction in teims, as the appeal would practic.iily bo fruitlebs. 

Babn Piari Lai Banerji^ m reply 

The aigument built on section 150 of the Cede ol Civil Pro 
eedure is fallacious. That section does not apply here ; but, 
assuming that it does, it does not follow that the court to which 
the business is tiansforiefl^becomes ipw facto a Conn of Small 
Causes. The distinction ] o tween a suit ot a Small Cause Court 
nature and a suit decided by a Court of Smdl Causes has 
to he remembered. It is not dmied that the suit romniis. of a 
Small Cause Court nature, but that is very dilioiont from saying 
that the couit to which it comob by opeiatipn of section 150 of the 
Code of Civil Proeeduie, or section 35 of Act No, IX of 1887 
becomes a Court pf Small Causes, 'ilie denial of a hist appeal is 
not provided for a suit of a Small Cause Court nature as such, 
but for a suit decided by a Court of Small Causes. A Court of 
Src^ll Causes is either constituted as such or is a court on which 
' Snaali Cause Court jurisdiction has been conferred, or is a court 
’ i-which for particular cases is deemed to bo such by a fictiott 

,-r ^ -1 nA /A\ ^ t' . __ /"H . .1 _ ^ 1* riT... .*1 I*. a "'"f * 





sail liw mom 

i 

is not to felis ” Business ” of tlio court | Iiemeo 

lo EppHeiitioii 
» oparaiiioa. xne operation of 
OiTil Pronedtire is snBJoct to the 
discretion and choice of the Dirtrht Judge; that of section 35 of 
Act No, TX of 18S7 is one over which no one h^s any conti*ol. The 

:en this into considerAlion in not 
enacting that in the case of section 35, the court sln’l he doomed 
to be a Oonrt of Small Oanses,” as it Is in the case of section 24 
contention of the opposite party against the 

s no warrant 
ed, after he 


bad gone on leave, of an existing Small Cause Court for oases up 
to Es, 250 In value, and of another existing Small Cause Court 
for cases between Bs. 250 and Es, 500 in value, hut the Judge of 

which was absent on leave. What happened was that the Small 

* 


Its place a Small Cause Court having powers up to Es. 250 enme 
into existence. The fresh court was not a part of the old court , 

hut an altogether new and different court with smaller powers. 
The mere fact that the oise continued to h*' on the register of 
Mr, Shams*ud-din s court on the Small Cause Court side after he 
had gone on leave does not prove thrt It was pending there In a 


pending m the Small Cause Court In whi<‘*h it 


then the order of transfer 


owing mn 









OjffAsoai 


Court of Small 0 nises not; execorlmgf 'R'?. 500 in v-^hie, Wbilsfe 
the suit was pending on the Small Oanso Court eile of the court, 

Mr. Slmnisuid din Khan, the presiUng o0i*er of the court, 
proceeded on privilege leave for five weeks and made over charge 
of hk office on the 17th of Kovemher, 191^. Mr. PiariLal 
Ohatnrvedi was appointed to act for him as .Subordinate »Tudge, 
but by an order of the 24th of November, 1916, he was invested 
with the jurisdiction of Small Causes in respect of suits, the value 
of ’which did not exceed Rs. 250. On the 29th of November, 1916, 
the District Judge passed an order transferring to the court of 
the Munsif of Haveli, Aligarh, all suits pending in the Small 
Cause Court side of the Additional Subordinate Judge's court 
exceeding in value Rs. 250. 

The pre’^ent suit was accordiugl? transf^red tn t^e court of 
the Muusif of Haveii, Aliga'*’^, end was tried ■‘nd d''cided by 
on 24th February, 1917. From his decree an appeal was prefer« 
red by the plaintiff, hut a priliminary ohief'tion was taken to the 
hearing of the appeal on the ground that no appeal Dy, ns the 
court of the Munsif must ho deemed to have been a Court of 
Small Causes for the purposes of the present suit. This objection 
prevailed in the court below, which held that no appeal lay and on 
this ground dismissed it, The plaintiff has applied to this Court 
for revision of this order, and it is contended on his behilf that 
the suit must he deemed to have been tried by the Munsif as ith 
ordinary suit cognizable in the Munsif s court 5 that an appeal 
therefore lay from the decree passed by Mm, and that the court 
below h£|8^^rop,gly refused to exercise Jurisdiction. 

The ably argued on both sides, and a large 

nnmhcr |c^|^lQ,g| have been cited. Whilst it is contended on 
behalf that section 85 of the Provincial Small 

Cause GoUrte Act applies to the case and that the suit must be 
, deemed to haft |3®9A transferred ^to the court of the Haveli Munsif ^ 
from that of the Munsif of ^oel^^U wMch the suit Would hays | 
bean instituted had t iiere been no court invested with the juris- 

-all Causey Jhat * 






Its Lrajislei the smb was peiiamcc in a uonu oi bmau uanses 
within the meaning of section 24 oi the Code of Civil Procednie 
and waa tried by the Mmi&if as a Small Cause Court suit, and 


CSAfW 
. Qjmm 


infer to oi consider the vaiioua luliugs -s^hioh have been cited to 
us. In our opinion neither aeoiion 150 of the Code of Civil Pro- 
cedure, nor section 35 of the Small Cause Courts Act is applicable 


stated above, the suit was instituted in the court of Mr. Shams-ad- 
dm Khan who was invested with small Cause Couit jurisdiction 
in suits up to the value of Bs. 500. When he proceeded on 


suits of value not exceeding Bs. 250, As regards suits the value 
of which exceeded that amount no om was appointed to take Ms 
place, Therefore the present suit the value of which wasEs, 273, 
remained pending m the court of Mr. Shams-ud-din Ehan, By 


and suits of value ranging from Bs, 260 to lis, 500 must be 


no proceeding in it was had in that cotirt» In our opinion 


court invested with the jurisdiction of a court of Small Causes is 
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a Court of Small Causes within the meaning of section 24, and 
we see no reason to depart irom this course of rulings. 

We agree with the court below in hoidi..g that no appeal lay 
from the decree of the M.uiisii in tiiis case and accordingly dismiss 
the application for revision with costs; 

Application dismissed 


Ohatcki 
biSQH . 


Mtjbammas 


APPELLATE CIYIL 


Before Mr, Juniice Figgolt and Mr, Juitice WaUh. 

MUSLEHA Bli&I ahd othees (DEEEUE&Bas) c. RAM HABAIN SAHtJ ASTd 
oiHHBS (PnAiSTirrs j and AIUHAMMaD JAMIL-ULLAH ano oxhebs 
(Dbebhdanss).* 

QwM Brooedw'e Code order XLI, rule 22“-A^jeaZ-- C'/05S"oZytoiioR**~ 

Ohjeoiion taken by res])ondent against oo-t es'^ondt.nU 
in a-fiuit for sale on a mortgage, the deed upon wbieh the suit Nvas bused 
purported to have been eseoutod by six persons. In the court of hrst intunoa, 
however, execution was held to have bean proved as against four only of the 
alleged executants. These four appealed, making the other two alleged 
executants respondents along with the plaintiffs. Tho plaintiffs also filed 
oross-objeotions in which they sought to fix the two defendants respondents 
with liability for the mortgage debt. 

Meid that the plaintiSs were not precluded from filing objections against 
their co-responueats, Abdul Qhani v. Mukavmad Fasih (1) followed. Kallu 
Y. Mami (2) referred to. 

The facts of this case, so far as they are material for the 
purposes of tfiiis report, were as follows 

The suit was a suit for sale on a mortgage deed which 
purported to be esecuted by six persons, four men and two ladies. 

Tho court of first instance found the deed to be prpved as 
against the four male cxecutauLs, but not as against the two 
ladiesr** Tho male dcfcudunls appoalod, making respondents 
the’ plaint lAs and the rcpresentaiivcs of their two alleged co-moiT- 
^gagdrs. Tile plaintiffs also filed cross objections, and by these they 
contended that execution was proved as against tho two ladies 
'a§ Veil as against’ the male' defendanls, and that eAoct should be 

-L J*. -sm fV n 1 1 M «n>Vl <1 A Vi 4- Vi •« 





Mublkha 

Bisj 


Bam Babjus 
Qamv, 


ilQGOTT, J.—'l'iuB ly a yuit uu a inoriigagG of tiio] ITili of 
Sopfcomber, 1900, The executaiiLs of thiw clcoil wuro six peraojas, 
(Jaiiul'uiisrh. mid Jalil'UlIalij tho two soils, and iilusaiuiiiat Ivliatuii 
Bibi, the surviving widow of one Khaiibuliah d^ocusx-d were the 
first three. The other three executants, Zohra Bibi, Muhammad 
(Shibii and Muhammad Makki, were mciubors of the same famiiyj 
conuoctod more or loss distantly according to a pedigree which 
is to be found at page 2 of the prinLod record. The only point 
I desire to make about these three executants at present is 
that the pedigree does not show that they could havo inherited 
any property from the deceased Khalil-uilah so as to be liable 
for payment of any portion of that gentleman’s debts. The suit 
as brought is against the executant Jamihuilah in person and the 
heirs of the remaining five executants, ail of whom arc since 
deceased. The court below has found execution proved as against 
the four male executants and not proved as against the two ladies 
Khatun Bibi and Zohra Bibi. The mortgaged property specified 
in the deed in suit consists of shares in three viiiages and certain 
house property and a grove, but the present suit is for realhsation 
of the entire mortgage debt from an 8 anna share of the judg- 
ment-debtors in a single village, the name of which is variously 
written as Gowai or Gowaipur, and also from the dweUing-house 
and the grove. We have no information before us as to the 
respective shares of the various executants of the deed in the 
dwelling-house or in the grove i but as regards the principal 
item involved in the plaintiff’s claim, namely the share in ySlage 
Gowaipur, an extract from the register of proprietary righte is 
printed at page bOB. This shows that in the village in question 
the six executants of the deed owneil in the year 1900 an entire 
mahal of 16 annas and that thev owned the samcj in 


1)38 


TEE IKDIAN I AW KErOEl’B, 


[VOI-. si. 


iei8 


Musmua. 

' Bibi 
«• 

Bam Kabais 
Baku. 


the shares of the Uvo ladies came to 2/5 the of the -whole and the 
shares of the 4 male executants to o/5ths of the whole. The deed 
in suit purports to mortgage an 8 auna share out of the whole 
16 annas, the said mortgaged share I cing the property of all the 
executants, but withuut any further specification. Now the 
learned Subordinate Judge, while finding it not proved that the 
two ladies, Musammat Khatim Bibi and Zohra Bibi, had, executed 
the deed in suit, has nevertheless given a decree for the sale of an 
8 anna share, on the ground that the male executants of the deed 
in suit did own between Ihem'more than an 8 anna share out of 




: if 


mi 




the entire 16 annas, even after, excluding the shares owned by the 
two ladies. - 

We have before us an appeal by those defendants against 
•whom the suit wns decreed, aiid a petition of cross- objections 
under order XLl, rule 22, of the Code of Civil Procedure has 
been fiLdby the plainuilis. The appeal raises in the main three 
points. 

Firstly . — It is-coutendei that execution of the deed in suit is 
not proved as against any of the executants other than Jamii- 
ullah. 

Secondly.-— It is contended that, even if execution be proved 
against any or ail of the other executants, there has been no 
valid regiBbration of the document as against any of the executants 
other than Jamil-ullain 

Thirdly . — It is contended that, in any event, the decree should 
have been for the sale of 8/5ths of an 8 anna sharo and not an 
entire 8 anna share. 

The remaining pleas in the memorandum of appeal are either 
summed up in Lim thrcL contentions above stated or have not been 
seriousjly pressed. 

In the mLmoranduin of cross- objections the plaintiffs contend 
that execution was pi'ovcd as against the two ladies, Khatun Bibi 
and Zohia Bibi, and that effect should be given to this contention, 
il .iliuiNod, iji aii\ decree -which this Court may pass. 

It -will be eonveuient to state at once-that this petition of 
cross-o' ijectiuiid wa'-njiLuL tim ••ut-st by those defendants who 
represent the esuffe ol Kh.uuu Ihbi and Zoiiia L)i])i by a plea thac 
were not eniitlcd to chalkugo the order of the 
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conrt belnw dismissing the suit as against 
these ladies by way of a petition of orn-^s-c 
is that the representatives of th;*:?-:' l-rlip.; .■ 
the phiintiffs as respondents to tlr! 
to accept the decree of the 
themselves appealed against it T 
reliance is placed up 
Manni (1), 


MvarxsA 

Bibi 


Ea« 

SaKD. 


.^elown'S'' passed and Inive'not 
anpart.of thia, contention' 

cn a fl'^o'ea’oa ftf* Mels n-%nrt fn 
in which the prirninle cc'p.v! h'-'l f v*’ is; tail lr><,vn in 
broad terms. As a matter of fvt, fbe pvdP'en ^n'rv^e Boon 
re<considercd by this Court in AIM Clrmi v. AUJh-rmw.fyA 
Fasih (2). -We have been r.derrod al ’.o ‘o d«'M>i’onc? of other High 
Courts to be found in T. L. K., 26 Ca’^., t].l; t. Ji. K., 20 Qalc. 
66 *^; 16 Calcutta Weohly 'NTo^p^'^. 612; T t,.. H 27 B-mi oil * 
I. L U., 38 Madras, 70=^ Tt mq^r 

In any eTont open to tS ■ pl-iint,"?, n. t-o 'p.m-’enis to t'lo n-mca!, 
-to support the decree o^ -.nirt- bebj -, f,,* 4.7^.,^, 

ordered the sale of a share of 8 annas, noon a ^^mund which bed 

been decided against tbem byt!-e trio) c nirt’ mtnrfy, upon the 
allegation that the domiment in sn.it had, oontrirn ‘o thn finding 
of the court below, been dnly es:eont«d bv Tv'-iatnn Bihi end 
Zohra Bibi It was impossible tWore to close the mouth of 
thedearned arlTOcate for the respondents to ,-,.rn,e (o re- 
oonalder this question of «ve.n,lio,, hy (!,„ t,„., 

Matter of fact, under Hm peoii’iar nirci™.stoni'.s.s o'" th-s .mo i* 
_seems clear th.at the plaintiffs ormk! not h.o hl,-nn»l fo,- aconieioing ' 
in the deoree of the trial court so long as that doarce e.n tilled them 
to bring to |Uo a full S annas share: l-nt they ha i ground for 
re-aasertiiig t,i,.irongiiial elahn, ns soon, as an app..al was filed 
on the plea to m any event only S/.tlhs out of on ,S annas .share 
should be ordered to ho sold. Under t he nirnn-whuices, we thint 
It w,as withw the competence and dkeretion of this Oonrt to 
permit the petition of crosi-ohjeclinns to he he,ard, even as against 
toe original defendants to the suit who wore arrayed as rfspon- 
den s to this appe.! . If we had fend the contention., nrgei 
bl the pitrtnn of croieohieitioa, to be welt fo.,„,t./t: 
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[His LordsMp tlien discussed the evidence iu the ease] 

I certainly do not feel prepared to reverse the finding at which 
the trial court has arrived on this point. I think therefore that 
this finding must stand and that the execution of this deed by 
Khatun Bibi and Zohra Bibi is not satisfactorily proved. It is 
not necessary, therefore, so far as these ladies are concerned, to 
go into the question whether there was a valid registration on 
their behalf. 


There has therefore been sufficient proof of execution and of 
valid registration as against all the male executants. The only 
point on which the appeal must succeed is the third point, The 
reasons given by the learned Subordinate Judge for ordering the 
sale of an entire 8 annas share, after his finding against the 
validity of the execution of the mortgage deed by Khatun Bib! 
and Zohra Bibi, will not bear examination. 


The result is that this appeal should succeed to this extent 
only, that the order for sale he not for the sale of an 8 annas share 
hut for the sale of 8/5ths out of the share of 8 annas claimed in the 
plaint 5 otherwise the appeal fails. The appellants will pay and 
receive costs in this Court, in proportion to failure and success. 
The cross-objections are dismissed, with eo'^ts. 

Walsh, J, — X agree in the older proposed. 
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PABB4TI KOlitWAB (DjTOTOim) o. DEPaTY OOMUIBSIONBB OP 

KHIURr ANB AHOTHBK ( PbAINXIPPS), 

[Oa appeal from the Court of the Boari of Roronuo for tho UuifeJ Broviucea 
of Agra and Oudh, at Lucknow ] 

EnhanemBM of ront^ Aot m. XXH of 1883 rO clh Bent Aet J, mhon S fiC 
and chapter FIT A~Loase hp taluada) for oMtehon of rente of a mama i 
thekadar-^ Amendment of Aothy TJmted Provinces Act Wo IF of 1^)01 rnmJ 
Bmt Act (1886) Amendment Act J 

Siuee the addition to the Oudh Rent Act (XXfl of 183 1) by the am^ndm, 
Aot(OudhRent Act (1886) {Amendment Act, 1901} of Chapter YIU whiJ 
deals (inter alia) with the enhancement of the lent of Und held at a fayonraW 

rent, and contains sections 107A to 107E, the speciBo enacimonts of ohapte 

Tmt r riLXd Ir " 5, sub.36ctiou (10), whiol 

V t “ tenant '» ani 

thekadar as those terms are employed m Act SXII of 1886 as it stooc 
when it was passed, w »» it, bcqoc 

MeM, ttsisfora, whore the defenjant (appollaut) was a thokadar oi 

pronto whom the oelleolrenot the rente Ota maaaa heloagmg to a ttag 
haibeeulearedtaiaM by the then taluqdar at a ■■ favourable ute of rout ” 
the rent was liable to enhauoemeut uudoi ohaptor VIIA of Aot XZII of 1830 
maooordanoewith tho provie.ous, and oa the oouditions of that ohaX 
suitable to the oiroumstanoos of the case. ^ ^ 

IMS) of the Board of Eeverae for the United Prorinees o 
Agra and Oadh, which reversed a decree (Tfch October, 1914) o* 
the Court of the Commissioner of Lucknow, and Restored a 
judgment and decree (4th June, 1914) of the Court of the Deputy 
Commissioner of Sitapur. ^ ^ 

The question for determination on this appeal was whether 

or not tte rent payable by the appellant for the Tillage of 
Ban^ia Kalan, which is included in the taluqdari estate of 
Majbgam and Shabpur, is liable to enhancement under the 

^“«Bded by 

the Oudh Sent Act (1886) Amendment Act (I? of 3901)* ^ 

R was 

Eaji Milap Slbgh, who, on the 13th of November, 1882, devised 

thfe tf nqa to his wife, Eani Dhan Knnwar, and died shortly after, 

wfeds. The Eani obtained possession of the talny , under his 


#» ft 

im 

Afaroh, f» 7. 
April, 36 
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■will, and on the 23rd of February, 1891 executed a lease of 
the village of Bandhia Kalan to provide maintenance for her 
daughter (the appellant), and her grandson (the daughter’s son), 





Kunwau daughter (the appellant), and her grandson (the daughter’s son), 
Depdtv Com. of which lease the following were the material portions i— 
wqgsioNEB ({ Mauza Bandhia Kalan, pargana and tahsil Nighasan, ‘Eadbasfe ’ No 

PF o'^vaod and possessed by mo, the oxocnfc'.iufc, the revenno of -which, along fi?ith 

that of the entire ‘ talug^,’ is paid to Givopiimant, is lease 1 to yon from 
1297 Pasli up to the term of your life and that of your dear son, at a * jama * 
of Rs. 684 per annum. You should take possession of the said mauza from 
1297 Pasli as a lessee for life and bring into your own use all sorts of receipts, 
which include ‘ mal ’ and ‘ siwai ’ and pay to me Rs, 584 annual lease money, 
instalment hy instalment, year by year, without objeotion, and all sorts of 
profits will belong to you and your dear son during your respective lives and 
after you and your dear son the lease of the mauza will end and it will, aS 
before, revert to the possession of the holder of the ‘ ilaku, ’ (estate). During 
your life and that of your dear son neither I nor any heir or representative 
of mine will have power to sat aside the lease. If you do not pay the * Jama ’’ 
reserved by the lease at the proper time, it will be duly recovered from you 
without interest by means of a suit in court.’’ 

This document appears to have been executed with the 
consent of Eaj Dalipat Singh, the then sole reversionary heir. 

Rani Dhan Kunwar died in 1891, and on her death litigation 
commenced between the appellant and the respondents as to the 
succession, which terminated in 1999 by the decision of the 
Privy Council in Parhati Kunwar v. Ghandarpal Kunwar (1), 
it being held by their Lordships that the appellant was excluded 
hy custom, and the respondents’ title to the taliiqa was affirmed. 
The estate of Raj Maugal Singh, one of the respondents, was 
under the management of the Court of Wards and he was 
represented by the Deputy Commissioner of Kheri, The other 
respondent was Raj Raghubar Singh. 

The suit was instituted in the Court of the Deputy Commis- 
sioner of Kheri against the appellant ; and was transferred to 


ii ; 




the- Court of the Deputy Commissioner of Sitapur, 

The plaint allegod the execution by Rani Dhan Kunwar of 
the lease, dated the 23rd of February, 1891, and tliat the appelianl 
t a “ favourable relit ” It pi'ayed for possession of the 




if 




e, i.e., 20 biswas of mauza Bandhia Kalan, by 
’ e “ inuaG.,” or if for some reason the entires® 
resumed, the rent might bo assessed- 
■ . R., 31 All., 437 : L. R., 36 L k„ 136. 
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at a proper amount UQder section 10? d of Act SHI of 

1880 . 

The defence appears from the issuei, whieh were as follows 
(1) Does the defendant hold the land under an unexpIred 
lease by which the plaintiffs are hound ? 12) Can tho plaintiffs 
sue for enhancement under section 107 Q ? (S) What Is a &!r 

rate of rent? (4) Was the grant made at a favourable rate of 
rent"?” " " 

, The Deputy Oommfssioner held that the lease was granted 
at a favourable rate of rent ; that the defendant had not shown 
that the plaintiffs were in any way precluded by the terms of the 
leas© from taking advantage of the provisions of chapter ?!! A 
of the Kent Act j that the whole village was not liable to 
resumption ; that the rent was liable to be enhanced ; and that 
a proper rent was Es. 2,000 per annum. A decree was made 
in accordance with that judgment. 

Against that decree the defendant appealed to the Court of 
the Commissioner of Lucknow, which allowed the appeal and 
dismissed the suit. The Commissioner said • 

"There i8 no doubt rent is a favourable rent. Thi? has been 

h!Hrthr‘lf aommisstonet At tt. .am. Hm. fto appellant 

hoia, the Tillage m amt nnflee a AeBnite leaao anS for a aeBnite time whiel. will 
oometoan onl Rha cannot, therefore, bo expollod from it by reanmpfien 
(«oetienl07(}l,an<lnnaortheao oirenmat.anoea I eaimoUco how her rent can 

beeahanoeamteany .eefion of Ohaplar VH A. Sbe ha, boon pavino it 
andoradoamioagroomont which hold, good for a doSnife time and 'i, «,|f 
paiatim To declare her .an oniinary tenantot tad which i, already held hy 
nnmber, of ordmary ten- - i eeem, to me imposdhie, Jet her r,ro«n 
only he enhanoed under section lO? afor 107 H of chapter VII A. This hmns' 
impossiblo,! would have dismissed the suit alto^elihor.” * ^ 

Prom the decree of bhoOo.nmg3Mner the pUintifiPe appealed 

to the Board of Revenue (Mr. J. M, HoMS, O.S.I., Senior 
Memhor. and Mr. ,T. S. OAMPSsLt,. O.S.I , Junior Member) who 

revoreod the deoroeoftheOommi^moner. aul restored that of 

the Deputy Commissioner of Sitapur. ■ ' - 

On this appeal — 

Be^ayther, K.O., and Amisni Jitehson, for the appsllaat 
contend^ that the rent payable by the appellant the 

loaee, da ed the 23rJ_of February, 1891, wag not liable to enhani! 
ment under the provisions offhbA Onib -pra*.*. X -L ’xirxrf-r m. jr 


PAiRlUTr 

V. 

DBrtrnr Com* 

HI88IOKSR 

[or Kmm, 



gjg or under toy otlier provisions of tlie law i the appellant, it was 

— submitted, did not hold at a favourable rate ” of rent within 

Krawla Ihe meaning of chapter VTI A of the Act, which was added to 
DsirvTO OoM- United Provinces Act IV of 1901, and was not a person 

MiBsioHKB] to whom the provisions of that chapter were applicable. Chapter 
0 ® Kotbi. ^ applied to “ grants ’’ of land, not to thokadars 

The document of the 23rd of February, 1891, was not a grant j it 
gave no immediate right of occupation to the appellant who was a 
thekadar ; and the effect of section 3, sub-section (10), was not to 
make her a tenant for the purposes of chapter Vtl A, which did 
not apply to thekadars. 

Sir E Erie Richards, K.O , and G. O^Oorman for the respon- 
dents contended that the case was coveied by chapter VII A 
of the Oiidh Rent Act, 1886, and the rent was liable to enhance- 
ment ; and all the courts below had found that the land was held 
at a “ favourable rate of rent ’ ’ Under the provisions of sections 
lO"? A and 107 B the liability to enhancement of rent exists 
as to all lands in Oiidh held at a favourable rent,” subject to 
exceptions none of which apply to the present case j and the 
interest of the appellant was “ land ’’ within the meaning of' the 
Act. The appellant was not strictly speaking a thekadar ; but 
however that may be, thekadars were not excluded from the 
operation of chapter VII’A. The rights of the proprietor under 
chapter VII A were not affected by section 3, sub section (10), 
of the Act of 1888 There was no hardship caused by the 
liability to enhancement. There was, under Act XVII of 1876, 
a liability to resumption ; see section 52, In certain specific 
cases liability to resumption was taken away by Act IV of 1901, 
and the liability to enhancement of rent was substituted for It. 
The amount of the enhancement decreed in the case was a reason- 
able* one. 

1 , ' Oruyther, K,0., in reply The particular circumstances 

5 of the present case have never been provided for in the 
legislation that has been enacted in the matter. 

18^^ 1018 The judgment of tl^eir UordsMp^ iraa 

delivered by Sir UbH:& Edge I— * ^ , 

1 his is an appeal from a'decroe, dated the 2a(| of 

of tho rsf P.'T./-'...,, r... ii TT *1 ■< 
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and Oudh, whioh set abide a rLcroo, datcti the 7lh Ochoher, 
1914, of the Court of the Commissioner of Lu'kimw^ an 1 icstoieci 
a decree or oidtr, dated the 4th of June, 1914, of the Court of 
the Deputy Commissioner of Sit ipur. 

The fauit in which this appeal has been brought iusti* 
tilted in a Court of Revenue, whi *h aionc had jurisdiction to 
entertain the suit, a Civil Court hiving no jurisdiction in the 
matter. In the suit the plaintiSh claimed a de‘rce lor the 
possession of the entiie village inau^a Baiidhia Kalaii, biluate 
in pargana Nighasan, in the district of Kheri, hy resumption 
of the Muafi, and in the alternative that the rent might be 


1886 (the Oudh Rent Act, 1886), and other reliefs which need 
not be referred to. The Deputy Oommissioner of Sitapur, 
before whom the suit came for trial, did not grant a decree for 


enhtoced under section 107G of Act XXII of 18S6, by his 
decree declared that the defendant was a tenant of the mauza 
without any right of occupancy, and determined the rent to bo 


PAKPAil 

|{l!KWAa 

V. 

CkM 

Mimtmm 
OS' Ehubs 


considered in this appeal is whether the rent at 'whicli 
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along with that of the lontire ‘ talnga, ’ is paid to Qovornment, is leased 
to you from 1297 Fasli up to the tcim of your life and that of your dear son, 
Pabbati at a ‘jama' of 584 rupees per aunum. You should tako possession of tho 

EtJKWAR eaid mauza from 1297 Pasli as a icsseo for life and bring into your own use 

» sorts of receipts, which include ‘ mal ’ and * siwai, ’ and pay to nio 684 rupees 
annual lease money, instalment by instalment, year by year, without ohjeotion^ 
and all sorts of profits will belong to you and your dear son during your mBpec- 
tive lives and after you and your dear son the lease of the mauza will 
end and it will, as before, revert to the possession of the holder hof; ^ 
* ilaka ’ (estate). During your life and that of your clear son neither IhOr 
any heit or representative of mine will have power to set aside the lease. 
If you do not pay __the ‘Jama’ reserved by the lease at the proper 
time, it will be duly recovered from you without interest by means of a 
suit in court. You should, during the period of your lease, fully carry 
out all orders issued by the authorities in respect of the village, so that 
no stigma of disobedience of orders might attach to you or to the'taluka* 
(estate). You should keep the tenantry satisfied in every way, so 
that the population of the village might increase and the village might not 
become desolate. Under proper circumstances you are also authorized to ejedt 
tenants, so that you might eject them after issuing notice of ejectment. You 
Should, however, see that they are not oppressed. You are authorized to 
enhance or reduce the rent of the tenants so far as it is just. You should 
earry on all ,the afiairs .of the i village Just as they have been hitherto 
conducted. 

“ These few presents have, therefore, been executed by way tf a lease to 
stand as evidence, 

“ Boundaries of mauza Bandhia Kalan . 

“ ISast.—Bandhia EJhurd.J 
♦* jPest.-- Hamlet of Qangaband, 

‘‘ i7crtAi—»Oudh forest. 

'* /8o«i7n— -Hangaband. 

* Dated the 23rd February, 1891, 

Baki DhaN KUSWASi’^ 

„ . XJndBr that lease the cleleLdant became the thekadar or person 
, to whom the collection of rents in the mauza had been leased by 
, Bani'Dhan Kunwar, who was then the landlord. KaniDhan 
^ Kunwardied in 1891. After her death the^aluqa vested in 
^ . Baghuban ^ingh, a plaintiff, and one of the respondents, and in 

represtnted in this suit and appeal by the 
L ..Deputy Commissioner of Kheri as the special manager of the 
Court of Wards of the estate ol Aiajhgain. 

Band” forming a muhal or part of a muhal which is under 
pha,pter ■ Ml A of Acr oi IbbU liable to be resumed by 


Deputy Com- 

SnSSIOUEB 
OE Kheei. 
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onlianced miisb ho lantt held renL iVi u ‘T at 
rent. By section 1071 of the A'-t. if- i> enai 
“ For tho purpoHOH of this i‘h:4jttt:r Tl 

a iavoui’iiWo rate of rent, luoatiH a o.' L'-.uA .1 
gatoof the ruvenu;.! and loc^i r.tii’; th-r n." 

All three Courts in Inriia have f 'U;pl \ 
rui^oes, wliieh was mad.. p,iya.t)h: Ity A. ■ It*, 
ruary, 1891 , was a tavouruhle r:i,!e .ij real s 
chapter Vll A. Bu: it has heca n 
appellant that chapter VII A dnc:. u-.f. api» 
laud as tlickadar.s, Jliiat U‘'nt 'Uii at IkI'C 
( 10 ), of the Act, according to whieli a»- 
tenant ma.ins any person, noc b.e 
to pay rout ; and in the foliowiag pji t. 

15, 17, 18, 29, 53, ul, o5, suu-sootions (I 
and 138, but in no olhord, the exuu-js,. 
thekudar or person t<j whom tho cj}I..ei 
village, has bjcn leased by the J.tndlur 1, 

Sections ( 10 ; which eont; 

Act XXII of 1886 as it was 
which deals with the resuinptioi, 
of land held rent free or at a f ei 
section 107 A to section 107 K w 
1901 by an amending Act, U. P, 
the specific enaetmonts of c 

their application by seel’ " ' 

mere glossary defiaiiig the it 
those terms are employed in t 
1886 when it was passed. 

Iho object ol enucliitg C 
ment of India had iti view 
Oovernment Te- 
as possible to 
enable them to 
assessed upon their lands 
making default 
In some 

of lands were in the habit of 
grants of lands, by lease 01 
• which did not enable them to 1 


r» 34 ■*"1 

K * n » « H 


fN’}" 0. 

-rm 


W.M jie eiiaaii'Cenieyi.iil ihe tfiit 
uiiable^ Tiite of iyiit and 'voiifenfifi' 
i {whhbl to Act XlCIl of ism ill' 
Act IV of 1901 , ;ai<l 
‘Impter Vll A are ii<*t iitiniitl in. 
5tion 3 (10), which mint be reg.anled iu a 

iumI ** thukadiisr 
: , ISS6. fli 


:iaptor,,fII;A'' wtiicl''': 

ob viotisiy ■ wiis Alit ■ pro: 
^igTiciiltofiil.lia'd! 

proprietors r.f !aad*j in 
pay the Government revenue umi ihi 
and thus to avoid lo^ng Ih 
payment of the revenue due u 
parts of India, in OudJi for 
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added to Act XXII of 1888, the proprietor of a mahal or part of 


to enhanoe the rent of any land held at a favourable rate of rent, 
whether so held by grant in writing or otherwise. And by 
section 107B all land in Ondh held at a favonrable rate of rent 
was made liable to enhancement of rent unless the holder esta- 


this case. That section is subject to the following proviso: 
“ Provided that no land held under a written instrument, whether 


shall be liable to resumption or assessment or enhancement of 
rent until the grantor dies, or the term of the current settlement 


BandMa Kalan is situate expired before the suit was brought. 

By section 107(1, which is one of the sections wMch in 1001 
were adbied to Act XXII of 1886, it is enacted as follows 

Itand not Imbla to resumptioa TOdai: ssofcicailOfH ant to 
w&leh |to?isioas of seobioa 107H do not apply sball b© liaWa to aasessmaut 
o£ enbanoemsat of reut as tho caso may be. 


lommissioner of Oudh, Sections 52, 68, 54 and 55 of Act XYII 
11876 continued in force until Act IT of 1901 was passed. By 
ection 107E, which by Act? IT of 1901 was added to Act XXII 
of 1880 it was enacted as follows ; — 

'* 107JB. Ijand hold rant freo or at a favourable lato ahall bo liable to 
resumption, only when by tho terms of the giant oi by local ouatom it la 
tield:— 

“ (a) At the pleasure of the giantoi ; 

“ (b) For tho performaaoo of speoifio sorvioo, roligioua or seeular, whwh 
the proprietor no longer requires ; 

“ (o) OonditionaiSy or for a term, and the oonditioaa are broken or the 
term expires ” 

'hat section limited the land which might otherwise have been 
ssumed if section 52 of Act XTII of 1876 had remained in force, 
nd in that respect was more favourable to the grantees of such 
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WhenagrciUtlieU rou&fruoor afca iavourablo rato is fmmd 
to bo liable to have rent assessed or onbancod thereon, tbo granto-^ .-.hall bo 
doemed to bo a tenant without a right of occupancy imdor .cations 3 » ami 37 
of this Act, and the rent shall bo daterminocl at .uch rato as tho Oourt may 

TuTut'VnT for land of similar 

quality and with similar advantages in the neighbourhood, 

I sovjn years for which ho (the graatccl .hall hA 

oaMM torctato tho loMiug ah.ai bogta from lio firrt Say of Ju 'I!- 
following the dato of tho institution of the sui t.’ • ^ ^ 

Mauza fendhia Kalau was not liable to resumption undur 
section 107B, as the term for which the lease was gran* sd has 

T u ■ r** “ “ T “oicUtion oonlaiue I in 

the lease has been brolren. The provisions of section 107H do 

no apply in this case, and consequently section 107G does apulv 

« the lease of the 23rd of Febrnary, 1891, wasagrant onln.iaS 

favourable rate of rent, and mauca Bandhia Kalan was land held 

of chapter VXI A of Act XXII of 1886. The decree of the Board 
of Bevenue which set aside the decree of the Commissioner of 
Lucknow wd restored the decree or order of the Deputy Oommis- 

“ridif “Mm 

Their ^rdships will humbly advise His Majesty that ihn 
decree of the Board of Bevenue should be affirmed, and that this 
appeal should be dismissed with costs. 

Miortora for the appellant : T. l. WilLi, 

Solicitor for the respondents : Solicitor, India Ofict. 
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Bajore Sir Henry Jlkhards, liniijM, CMej Judice, and Justica Sir Pramada 

Oiiuran Bawiji, 

MUHAMMAD HU«Ali^ (Dj;ciiEX>iior.DEii), v. ALIM-UH-NIBSA 

DIM AMD ua'HBKa (JUDUMEMT.l.J3Ba'ul{a) * 
cm Procedure Cede (iUOb), order XXXI F, ;-«/e G--Apj,licalionfor decree oner 
againd ike luw lgagor-~-LmUuiion~-Act XoHX of am irndL, / f ^ 
Act), ccheuuic I, O^iicu idL ^ Bwutatim 

Aa ai-ijlicuuoa Xx u, Ucorcu uudcE the ptovieions of oi'dor XX\:iV r 
aim Code ox C.vB i.ou.duru L aox uu applicutioa for the c.ocil^La Ttt 

buck an atjlieutiou w governed as to limitation by trliolo I8i of 
scbodnloi to too luman Umilution Act, 1308. and most bo made witto 
tliite i^eaia Loia tito Uaiu whoa Hie right to apply accrued Pih -r > 
BMar Dayal (I) tef.uea to. ‘ 

liiL tacts ot this case were as follows • 

tanf mortouge was passed in February, 

1906, the mortgaged property coiisi^iiing of two villages. The 
mortgagee became eotitied to the equity of redemption *m one 
of the villages, with the result that the two interests, that is 
the interest of the mortgagee and the interest of the mortgagor’ 
Tested in one person. The mortgage, therefore, became 
discharged to the^ extent oi tho^_ value of the property acquired 
by the mortgagee, in the year 1911 the other village was put 
up to sale ana purchased by the decree- holder. The sale pro- 
ceeds being msuiticient jo satisfy the decioe, the decree-holder in 
191d>, made an application lor a porsonal decree under ordw 
XXXIV , rule t>, oi the Cede ol Civil Procedure, but this proved 
inliuctuous, in 1915, the present application was made but 
was dismissed as Urred by limitation, The decree-holder 
appealed to the District Judge, but his appeal was dismissedjand 
the Older of the Subordinate Judge confirmed. The deereei* 
holder thereupon appealed, to the High Court, 

Mauivi Ii^bcil A.JL7}iccd and Mauivi Mukhtcev A,hm(td) for ^ 0 . 

appellant. ' * 

— - — — — „ , 

<. * Seooafl Apjocal Ko. 290 of iyi7, from a deoree <!■»{ yij^ 

District Judge of Budaum dated the 22nd of Soptember. 1910 . - 
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Husain 


tj. *— iniB, appeal arises outi 
i XXXIV ) rule 6. Tliis- rule applies 
mortgaged property Bas been sold 
irt and asks personal deoree 

lie rule provides that 

net proceeds of any such sale are found to be insufficient to pay 
the amount duo to the plaintiff, if the balance is legally recover- 
able from the defendant other\Tise than out of the property sold 
the court may pass a decree for such amount. In the present 
case the original mortgage decree was obtained in February, 
1906, the mortgage property consisted of two villages. In the 
events which happened the mortgagee became entitled to the 
equity of redemption of one of the villages, the result being that 
the two interests, that is, the interest of the mortgagee and the 
interest of the mortgagor, vested in one person. This operated 
to discharge the mortgage to the extent of the value of the 
property acquired by the mortgagee. In the year 1911 the other 
village was pub up to sale and purchased by the decree-holder 
Accordingly, the mortgaged property and all rights in respect 
It were exhausted in the year 1911, and it was on this basis that 
the application for a personal decree was made. The applicatibh 
was made in the year 1915, but there was another application for 
a sinnlar decree in the meantime (1913). If the present appKca- 
tion can be regarded as an' application for execution of the 
original mortgage decree, then perhaps the application which was 
made in 1913 would save limitation. If on the other hand the 
present application is not an application for execution of the 
original mortpge decree but is an application for a fresh decree 
then the application should have been made witliiu J 


Alim-un- 
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canEOt be regarded as an [application in execution. In a soffi©* 
what similar mse-^Bihari Lat v. BUkeshar Dayal(l) — Mr. 
Justice Ohamiir seems to have expressed the view that artick 
181 governs an application for a decree under order XXXlWf 
rule 6, In this view the order of the court below dismissing ^ the 
application [was correct, although the reasons for the court's 
decision may be open to question. We dismiss the appeal with 
costs, ■ 

Appeal dismissed, 


Muhammad 

iLYiriT 

HfiArn 

V. 

isussA Binr. 


Be oye Siy Sefiry BiohaycUj KnigM Chief Justice, 'afidlJ'usiice 8i>‘ Pramada 

Gharan Bmerji, 

MUHAMMAD ILTIPAT HUSAIN (Deobbe-hoddib) v, ALIM-UNrNISSA 
BIBI AND othbeb (Judqmbkt-debtobs).* 

Civil Procedure Code f'lSOSJ, order XXXIV, rule 6— Order rejeciing application 
far a decree over against the mortgagor-— Appeal-^Oourt-fee^** Decree.** 

An order on an'applioation for a dooroe under order XXXIV, rule 6, of 
tte Code of OiYil Procedure is a ‘'decree” as tBafe term is defined in the Oode, 
An appeal, therefore, from such an order must bear an ad valo em court fee 
atamp, and not merely a stamp of Es. 2. 

In the above appeal the appellant paid Es. 2 as court fee 
on his memorandum appeal filed in the High Gourt having 
described it as an eotecution second appeal* 3?he following 
report was thereupon made by the Stamp Reporter 

This is an appeal against the decree of the courts below 
refusing to grant the decree- holder appellant’s application for a 
personal decree under order XXXIV, rule 6, of the Oode of 
Civil Procedure, on the ground that it was time-barred. On the 
authority of the ruling of this Court to be found in Tajammul 
Eiisain Khan v. Muhammad Husain Khan'{%) an ad valorem, 
court fee must'he paid both in the lower appellate court and in this 
Court on the value of the relief sought. Accordingly a court 
fee of Rs, 295 must be paid in each court on Rs. 6,456, the value 
of the appeal in each court. A court fee of as. 8 having been 
paid in the lower appellate court and of Rs. 2 in ^this Court, 
there is therefore a deficiency of :Rs. 295x2=Rs, 590, minus 
Rs, 2-8-OssEs. 587-8-0.” 


1918 

April, 10. 
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Objection having been taken to the above report the question 
was referred to the Taxing Officer, who ordered the matter to be 
laid before the Bench he<aring the appeal. 

The following order was thereupon passed. 

Kiohards, 0. J., and B-ANSR-TI, J.: —A report has been submitted 
by the office that the appellant was liable for additional court 
fees in the lower appellate court calculated upon the valuo of the 
subject matter of the appeal. The application was for a decree 
under order XXXIV, rule 6, made in the original mortgage suit. 
The application, of course, could be made on an 8 anna stamp, 
but the question is what should the fee be which either side 
would have to pay if they were dissatisfied with the ruling of the 
court to which the application was made. In the present case 
the court made an order dismissing the application for a decree 
under order XXXIV, rule 6. In the case of Tajammul Emain 
Khan v. Muhammad Husain Khan (1) Mr. Justice Tube all 
held that the defendant against whom a decree under order 
XXXIV, rule 6, had been made was obliged to pay an ad valorem 
court fee on the decree which had been made against him. The 
learned Judge was of opinion that the decision appealed against 
was clearly a “ decree” within the meaning of the Code of Civil 
Procedure. We think that the view taken by Mr. Justice 
Tudball was correct. The only difference between that ease and 
the present is that the court of first instance instead of granting 
a decree under order XXXIV, rule 6, refused to make such 
decree. We think that an order refusing to make a decree 
under order XXXIV, rule 6, must be regarded as a ** decree ” 
within the meaning of the definition of that term in the Code of 
Civil Procedure, We think that the report of the office as to the 
Uability of the appellant for payment of ad valorem court fees 
in the first appeal' was correct and that the amount mustjbe paid 
by tbe appellant. 

' “ : Order "aoeordingly^ 

■ (1)1(1913) 141A.IL. J., 828, 
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Befm Sir Sen -y Eieha'’di, Kiiight, Ohuf JUithe, ani Justk^ Sir Fmmada 

Oharan Baiter ji, 

SURAJ BHAH (Dafendans) v. HASHMI BEGAlil aho ornmn 
(PiilliiTiFFs) AND MITHAMMAD TAWAKKtTt HUSAIN 

AND ANOTHHn (BbFENDAKTB).* 

Act Wo. TX nf 1S72 ('TiiEan Conirad Ad), sedian TO—Sa/iJ ■Spcsijled stem h 
with mnice^, for payment to modgageei of property athe. 
s-ihfect of the sale -^Interest paid hij pit-dKiure in addition , 
sum-i-Gratuiious payment. 

On iho salo of ootfiain immovaBla ppo^erfiy of largo vahto it 
batwesa the partloa that a speoiSed porfci-)n of the purchase 


was agreed 
money shouM, in- 
stead of being paid to the yandors aireotly, be paid on their behalf to a eertain 
mortgagee who held a mortgage oyer property of the vendors other than the 
subject of the gala. Owing to a delay in the registration of the eale-deod, which 
was caused by the action of the yen lors, the purchasers did not immediately 
pay the stipulated sum to the mortgage?, and when they did come to tender 
it, the mortgagee refused to accept it ’upon the ground that by that time a 
further sum had fallen clue as interest. The purchasers thereupon paid the 
further amount claimed. Subsequently the vendors sued the purchasers for 
the balance of the purchase money remaining unpaid, and the purchasers 
claimed to set off against the unpaid purchase money the sum which they 
had paid as interest, as above described. 

Seld that the purchasers were not entitled to the set-off dalmed, 
as the payment of interest was in excess of the sum stipulated to ha paid 
to the mortgagee and was in the ciroumstanoes a purely gratuitous pay® 
meut. 

Out of the amount of consideration for a sale the vendors left 
vrith the veiidoe a sum of Rs. 8,150 for payment to a certain 
person in respect; of a mortgage hfeld by him over certain property 
of the vendors whicn was other than the property comprised 
in the sale. After the sale the vendors threw some difficulties 
in the way of registering, the sale-deed. Eventually when the 
sale-deed was registered the vendee offered the Rs. 8,150 to the 
mortgagee, who refused to take it, on the ground that the money 
was insufficient, as a further sum of Rs. 749 odd had accrued 
due by way of interest in the meantime. It was alleged by the 
vendee that he paid the mortgagee this further sum' of Rs. 749 ! 
as well. - The vendors sued the vendee for reeovery . of an; 
unpaid portion of the purchane money, and idhe V6n<i6©,,olahmed 

« Socond Appeal No. 299 of 1916, from a deorae of K; 0. ABeu, Distriat 
Judge of M^radabad, dated the lOfeh of, September, 1915, ooE^tming a decree , 

of Bam Ohaudra Sakseua, Additioaal Subordinate- Jud^ of IdoradaM* dat^ 
the 29th of April, 1915 . ’ ; 
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credit for this stim of Rs. ?’49. Both the courts below refased tc 

~ allow the set-off claimed. The defendant vendee appealed to the 
High Court. 

Pandit Kailas Kath Eatju (for the Hon'bie Dr, Tej Mhadur 
8apru), for the appellant 

The appellant is entitled to be re-imbursed for having paid 
the amount in question. Section 70 of the Contract Act applies 
to the case, The payment was not made gratuitously, and the 
plaintiffs have benefited by It. In the circnmstanoes of the case, 
the payment must be deemed to have been made lawfully’* 
within the meaning of section 70, The meaning of that expression 
has been explained in the case of Ohedi Lai v. Bhagwan Das (1), 
It was at the express request of the vendors that the vendee wa^ 
to pay, and did pay, the mortgagee the sum ofRs, 8,150, which was 
calculated to discharge in full the amount then due on the mort- 
gage. There can be no question that the payment of Rs 8,150 was 
a lawful ” payment. The further sum of Es. 749 was a natural and 
necessary addition to the original amount, brought about by the 
accumulation of interest during the period of delay in making 
the payment. Had this delay been the fault of the appellant, the 
case might be different ; but the plaintiffs, and not the appellant, 
were to blame for the delay. The payment of the additional 
sum of Rs. 749 by the appellant was a direct and natural corol- 
lary to Ms obligation to pay the Rs. 8,150. If the sale-deed had 

not directed the vendee to pay any sum to the creditor, and the 
vendee had of his own accord paid him, no dou^t, that would 
have been a clearly gratuitous payment. Hero, it is submitted, 
the payments of the two amounts are correlated, and they stand* 
on the same footing. The vendors’ direction to pay the sum of 
Es. ^150 Justified by implication the reasonable infeience that 
foi^ the T^'yment of the further necessary sum the vendee was 
, entitled to look for compensation to the vendors, for whose 
b#efit,the payment was made. The intention of the parties 
obviously was that the mortgage was to be fully paid off. 

I!ho plaintiffs are seeking relief from the court, and they 
"St do equity: see observations in the case of Raw Tuhul 
V. Bfsmvar Ball Sahoo (2) 

(1) (1888) I. L. E., 11 All., 284 (243), (2) (1876) L. R., 8 1. A. , 381 
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Dj’. E M. Bulaimani for the ro:<poiidents, was called upon 
only on the question of costs, 

JllCEAEDS, 0. J., anti Baeerji, J. Tho point which ari«osin 
this appeal is as follows. Coil am immovable property was sold 
for a conisiderablo sum of money. In the sale-deed the consideia- 
Uon IS stated to have leonieceivcd in a corlain way (as per 
details at the foot of the deed), Accoidiug to this detail the 
vendee to retain a sum of Rs. 8,150 for payment to a certain 
Cl editor of the vendors who had a mortgage upon other property 
belonging be tho -vendois, and, which was no part of the property 
sold to tho vendee. Some delay seems to have taken place in the 
registration of the deed and, as a consequence, the vendee alleges 
that he did not pay the Rs. 8,150. Eventually, when he succeed- 
ed in getting the sale'deed registered, he went to the creditor 
and offered him the Rs 8,150, w>'hich the creditor refused to 
receive because fiirfcbei interest had in the meantime accrued, 
amounting to the sum of Rs. 749 or thereabouts. The present 
suit was insliuuted by the plaintiffs to recover a portion of the 
purchase-money which they alleged had not been paid. The de- 
fendant admitted that a portion of the purchase-moneyhad not been 
paid, but ho claimed credit as against the amount that remained 
unpaid for the sum of Rs. 749 interest, which he alleged he had 
paid the creditor of the vendors. Both the courts below held 
that, assuming that the defendant had paid the ci editor the extra 
sum of Rs, 749 for the interest which had acciued, he could not 
plead this as a set-off against the plaintiff‘’s claim for the unpaid 
purchase-monoy, upon the ground that there was no obligation on 
the vendee to pay any money to the creditor except the Es. 8,X50 
which had been left with him by the vendors. In second 
appeal to this Court it has been urged that the view taken by 
the courts below was incorrect, and section 70 of the Contract Act 
is relied upon. That section provides that “ Where a person 
lawfully does anything for another person, or delivers anidihing 
to him, not intending to do so gratuitously, and such other person 
enjoys the benefit^thereof, the latter is bound to make compensa* 
lion to the former in respect of or to restore the thing so done or 
d^liVered.^’ e do not think that this section applies to the 
^ Uinst^nces of the present erne. It was admitted at the laf 
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1918 8Ek*deed had been silent about payment to the creditor 

BtoITb^ ^be Yendors and that the vendee of his own motion had paid off 
t), the creditor, he could not have p’eaded such payment as a set-off 
1 ma“ against the purchase money. We think that exactly the .same 
leasoning applies to the present cise According to the sale- 
deed the only sum which the vendee was r6f|uested to rofain 
out of the pui chase-money and pay tu the creditor was the sum 
of Rs. 8,150. The piynient of the balance was a payment 
gratuitously made. We have ahe idy puiniod out that the pro- 
perty mortgaged to seaue the sum due to the creditors was 
no part of the propeity sold. It may be, of course, that 
the plaintiffs have benefited by the payment to the creditor, but 
this by itself is no sufficient ground to entitle the defendant 
to^set it off against the plaintitd. claim. We dismiss the appual 
with costs. 

Appeal jfwmssgd. 


» 1918 

April, 11 


, 11. Before M). Juskee Figgolt and Mk Jmiioe Wahli. 

PADHE SHIAM (PjciAintib'S') v BEHARI LAE (Dbfehdan'P) * 

Act 2fo. IX of 1872 (Indian Contract AetJ, section PS -Mmot^Minoniy sucom^ 
fully pleaded as a defence to a smt — Dioadowanoe of mts-^Appeal^ 
Competence of appellate oouit to interfere with the discretion of the oowt 
below a$ to allotment of costs 

VVheie the Judge has given his reasons and all the oiroumstaneos are 
before the Court of Appeal, tie Oouit of Appeal can, if satisfied that the 
Judge B disoretion has not been Judicially exexoised, inteifeie with it and awke 
the order which the court be’ow ought to have made. 

It IS no ground for giving costs against a successful defendant that the 
defendant pleaded that he was a minor at the time when the transaction upon 

th t he plaintifl had been misled as to the real age of the defendant by any 
.. - «otion or statement on th: p*it of the latter ^ 

Tjie plamiifl sued thu defcudaiit npra a mortgage bond, for 
• , sale Of tlio property oomprkc-d ihoreia TJjo defondant pleaded 
that he was a minor at the lime when the ).onci was exeonted, 

anpiOFaooieded in that plea. The suit was di-miased. HsTer- 
theles», the conn refused to allow the defendant his costs on 
tie grOTud that the defendant was “ mo.ily responsible for the 
Jmgation. Tboplaintiir appouled to the High Oonrt against 
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the dismissal of Ms suit, and the defendant filed a cross-objeotion ^ 03^3 
on the question of the disallowance of his costs. **eIotb** 

The Hon’ble Dr. Tej Bahadur Bhpru (with whom were Shia 3 « 

Mr B, E O'Oonor and Bi-hu Sital Frasad Ghmh)^ lor the 
appellant. 

Munslii Gokul Pmaad and Pandit Madha Kant Malaviya, 
for the respondent 

PlOGOTT and Walsh, JJ.:— This is an appeal fiom a deciee 
dismissing a suit in effect by two judgments, dated respectively 
the 13th of September, 1915, and the 30th of September, 

3915 , on what were really two preliminary points. The suit 
was brought upon a mortgage-deed for sale of the property 
hypothecated in respect of a default made by the defendant 
at an early stage of the transaction The plaintiff chose to 
shelter hira-)elf behind the legal arguments of counsel and 
did not go into the box, and at pre^sent there is nothing 
before us to show why and how the defendant was persuaded, in 
January, 1915, to enter into a fresh transaction at compound 
interest with security, in 01 dor to get rid of some comparatively 
recent un ecured liabilities which are not even shown to have 
borne compound interest We do not know either, whether the 
defendant ever received a single rupee in respect of this trans- 
action. The uiicontiacHetel evidence ol the defendant is that 
he did not, and the general conduct of the pl.untiff r<iises some 
infcience that he ivould not advance a rupee more than he was 
obliged. 

Two grounds are raised in app ^al against the judgments 
which 1 have mentioned : each deals leally with a separate 
judgment. By the fourth ground of appeal it is contended that 
the defendant, as to whom it has been found that he was a minor, 
is estopped by his fraudulent misrepi esentation from relying 
upon this defence. The law is well settled, and this point has 
been disposed of by the loiinel Subordinate Judge in an 
excellent Judgment, in which he relies very ixrgely upon the 
recent decision of the English Court of Appeal in a considered 
judgment of three Lords Ju:»tioe 3 in Leslie Limited v. Sheill ( 1 ). 

That deeision, by the way, has been recently approved by the ? 

- D) 5 & B., 607. I 
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Privy Council— -see Mahomed Byed Ari§in v. Yeoliooi Garh (1)— 
j in a case which was cited to us for another purpose. Tho learned 

I Judge of the court below- cites a passage from tlie judgment of 

Mr. Justice A. T. Lawrenle, who was then sitting in the Court 
of Appeal, to the following effect Wherever the infent 
requires, as a plaintiff, the assistance of any court, it will be 
refused until he has. made good his fraudulent repicsentation. 
Wherever the infant is still in possession of any property which 
he has obtained by his fraud he will be made to restore it to its 
former owner. So far Mr. Justice Lawrence was giving expres- 
sion to the equitable principle recognized in England and adopted 
mthe case relied upon by Dr. Bapni, Jagar Nath Singh y, lalta 
Prasad^ (2). “ But ”, continues Mr, Justice Lawrence, “ I think 
that it is incorrect to say that he can be made to repay money 
which he has spent merely because he leceived it under a contract 
induced by his fraud.” And that was in substance the decision 
of the Court of Appeal which has been consistently followed by 
the courts in India The contention as to the legal proposition 
therefore fails, and we agree with the judgment of the court 
below on this point. ^ We desire, however, to add, lest it should 
be supposed that this decision conveys any reflection upon the 
defendant, that not only has no fraudulent representation been 
found against the defendant, but it has not even been alleged 
Ibere is a faint suggestion in paragraph (c) of the reply which 
t e plaintiff made to the w^ritten statement where the defendant 

that the defendant put forward some active misrepresenffcion 
, V “ doonment. It is not 

Slethich h ‘'“1 f--cluIontIy, and. applying the 

raZeomtktd^^^' Courts of Jnstiee 

In! T. I ^ ““t to have been 

llowed to have been argued by the plaintiff at all. The plaintiff 

Ln r/r ’ ^ ^ggestL from 

bv r*? “y ™srepresenta> 

by the defendant before the contract was entered into 

han that, it would be necessary for the plaintiff ijo 

induced by such misrepresentation, ifm 
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fact it, had boea made. Oae’s experience of these eases ia courts 
is that persons who carry on money-lending business, like 
the present plaintiif, and enter into bimiiar tr.insactions^ are 
not as a rule so much influenced by the slatomeats of their 
lospootive debtors as by a desire to get inexperienced ymiiig 
men into their clutohus and to make is much profit out of 
them as the Law will peimit, or as the fear of criminal chargCH, 
or other consequences of that kind, miy prevent the debtors 
from resisting. As \so have already sail, we are inclined to 
think that the plaintiff himself entertained grave doubts as to 
the asre of the defendant, and therefore it is iinlikelv that he was 
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for the point raised in the fourth ground of appeal, which 
is dealt with in the latter of the two judgments. 

With regard to the other point, namely, the judgment of the 
13th of September, 1915, on the puie question of fact as to the 
actual age of the defendant one really cannot improve upon the 
able and careful analysis of the evidence contained in the judg- 
ment Itself Out of respect to the arguments addressed to us, 
however, we will add this. It seems to us that the evidence with 
regard to the defendant’s actual age is overwhelming. The best 
evidence, of course, is the evidence of a minor’s paients. In this 
case the mother was dead, but it so happened that she made m 
application in 1900 with lefereiice to hei child, who, if the re^t of 


time, an I no reason of any kind is suggested why she should have 


lady and was called on commission, gave sti’ong and clear evidence, 
which we have no reason to suppose to be dishoncbt and which was 


^ibihty of horoscopes and other matters of that kind which liuve 
been much discussed. As againsi such evidence as exisi.s in this 
case, expert evidence, horoscopes and medical certi&ates are of 
very little, if any, value. In this case they are in our opinion 
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of no value whatever. The appeal fails oa both grounds and 
must be dismissed with costs. 

^ The matter, however, does not rest there. There is a cross- 
objection by the defendant upon tho ground that he has been 
deprived of his costs. We agree with Br. Sapni that this 
is a matter for the discretion of the trial court At one 
time it was thought that a Court of Appeal would never 
interfere with the exeicise of such discretion, but where the 
Judge has given his leasons and all the circumstances are 
before the Com t of Appeal, it is now settled that tho Court of 
Appeal ran, if satisfied that the discretion lias not been judicially 
exercised, mterfcie with it and make the order w^hioh the court 
below ought to have made. We think that there was leally no 
evidence to suppoit a finding that the defendant was '‘mostly 
responsible for this litigation.” The presumption usually is 
that a plaintiff is responsible for a suit which he has brought 
into court. In this case the plaintiff was in a peculiar hurry to 
bring the case into the court. We cannot agree with the ground 
upon which the learned Suboidinato Judge has pro '’ended It h 9 
been held by the English Court of Appeal that the meie fact that 
a defendant relies upon a right which a Statute gives him is not a 
sufficient ground for depriving him of his costs Some people 
think that in the ordinary sense of the word it is a shabby thing to 
rely upon a Statute of limitation, or the Gaming Act, oi a defence 
of infancy, but it has been distinctly held that neither of those 
matters is good ground for depriving a defendant of his costs. 
In the case which was relied upon by the appellant aud was re- 
ferred to m argument Limited v. Sheill {!,] the defendant 
was deprived of his costs, even of that part of the suit on which he 
succeeded. He had been found guilty by a jury of fraudulently 
deceiving the money-lender. There is nothing of that kind in this 
case. The plamtiff has chosen to come into court with a hopeless 
. The defendant has succeeded in establishing a legal defence, 
see no reason why the costs should not follow the result. 

Is ^missed with costs and the crcss-objeetions are 
the. decree of the court below by allowing 
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Two holders of a licence for the sale of liquor and Mieir 


United Provinces Excise Act, 1910, for a breach of one of the 


accounts, which were actually kept by the third accUjedj the 
salesman, were not correct. The case was referred to the High 


tion that the convictions and sentences should be set aside, 


that, if the bieaeh were committed by a servant, the master 
must be in some way privy to or cogmzinfc nf it before he could 


IV of 1910, The first two accused are the holdeta of a 


account of sales made shall be kept in a prescribed form. Tim 


9 of the lieenoe. Section 64 provides that ** Whoever being me 
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were different from those of the itin “ f 

case. Beferenee was made in that judgrenno "i!! 

case of Queen- rr 7 ? tz- the unreportcd 
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of the present 6om those 

me clearly to show that in the case of the 

provedthatthey had intention o i, 1 ‘ “ast bo 

who is said to have altered a page rf ri tlT v' 
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.. ^ (1) (lMt)r.L.R, 34 AU. 8, *"*“**■ 
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Ac!^ ifo, XLF o/ 1800 /IwtKaw Fimtd CJodeJ, se^iwn dOS—Zw-tk 'durntni mii 
■ duhorm’Ot&d'^MiilmxM^ofAarigm 
A station mastof on lEa 33aat ladlaa Ballwaj', uwkr an an'j»n},'>nn"iii 
with thu Cojugany, received a fixed silkiwanuc in resucsi of fclio mark srs^, li a Rn,; 
and unloading work at his station and used to cn.g«g« his own nuni fiir f“ at 
pnrpoBO. One of such men, Giigagetl as a luatksia^n, ali we 11 a 

keep certain registers, which it was the duty of the *t.Rtion nmater tu laam- 
tain, and next allowed to reaoive a'ish payments and imho onlrles m tlm amh 
register. Whilst so employed, ho reeeivc-d a sum of Rs. 5-.1G-t3 .h an over«harga 
or demurrage in reepoofc of cortaiu goods which passed through hti- luiada, an i 
, uppropriatsd tho aamo. IPo this sum, however, the Railway Oampan.y math; 
no claim. He was also alleged to have received tmd appropnahed to Ina owu 
use two other sums of money under somewhat similar circumstine-.s, la 
respect of these three sums ho was tried and convicted on three counts 
under section dOS of the Indian Penal Code. 

flefd, tho offence, if any, committed with regard tj thc.^umof B',. §*IU 
did not fall within section 408 at all, and, this being so, the jaiaJer of ihe three 
charges in one trial was illegal. 

The facts of this case were as foilow'S : — 

One Kaghimath Priisatl, station niaater of Siruthu station on 
the East Indian Railway, had entered into an arrangoiuont with the 
Railway authorities, under which he employed his own men tf» du 
the marking, loading and unloading work at the station. The 
station master got a certain allowance for tho perforuiance of this 
work, and himself paid tho men engaged by him. Tiu" accused 
Karini'ud'din had been engaged by him as a marksman, whose 
duties were to mark the packages received at tho st'iliou, Eaghu* 
Hath Prasad, however, got or allowed Kariin-ud'din to write 
certain registers which the station master should have kept him- 
self. Eaghuiiath Prasad %Yent on leave and was su<’ceeciedt by 
Rikhi Eal, who allowed lvariiii*ud*din to receive the cash pjEty* 
ments and to make the entries in tho cash register. It did not 
appear that the Railway authorities had over sanctioned, or were 
even aware of, this state of things, " 

The allegation against Earim-ud-diu^was that he demanded ' 
an over-charge of Es. 6-10-0 from one Babu Lai, in reapeot of ; ' 
goods consigned and appropriated the money himself, and that he 
also misappropriated twm other sums receive^ by Mm from other 

* Crimiaal Eeviaion Ho. 85 of 1918, from m order tS, F, R. 

■Bmions J udge of AHahaTiad, dafeS the 22ad of Xfeoembsr, 191? . ' ^ 



: Wovernment Advooaie (Mr. M, 

Bailmy Company may m 
^ Wd p acmiBod as its servant, J was, in a 

. toposWoBasa’uoh: 

me money Having ohoeon to take apoa himi 

^ro3pons.biUtiasofaclevioO,oEa!r 


iMrSBOB 

V, 

KAIIIM-0D- 

DIH. 


section 408 of the Indian Penal Code in respect of these threi 
sums and was tried at one trial for them. He was convicted anc 
mntenoed to six months' rigorous imprisonment on each count 

the “■’“''“‘“D. tat Mdueec 

n revt oT, ““ 

m revision to the High Court. 

Bahu Pian Lai Banerji, for the applicant . 

poseMvooZ!,'' “““ ofEs.5.10.0 couldnot 

Ldf TTmoLr\ r^'r T 

par ovranTah Lai, the consignee, was made to 

to the Eailway Company “rZl p “ 

Hal's liaWli'fv/f Railway Company denied Babu 

tlln^and Ihe 7 7 “'I the 

7mn!nv r. 7r“^ belonging to or due to the Eailway 
ompany.norhadit ever come into their hands. It could not 

and th^Th ^ accused was entrusted with the monov 

nd that he misappropriated it. The case of Qmm-Mmnnt., I 
Imdad Khan flf is insfriich-„» ^ ^mprebs v. 

Theoff»nc« it ■ “ connection rvith this point 

lie offence, if any, in respect of the first item, was ti»( or i 7 

and rt was brought in under section 408 IndIn Pen « 

allow of a joint trial The t,-i.i 7 . 

the accused was merelv a V ’"^Sal. Farther, 

EifchiTsT T ^ Eaghunalh Prasad or of 

Kifclu Lai, and was not a “ clerk or .. , , “ 

Company, nor was he "entrusted in such ^ Railway 

party ; consequently, he coul^ot L c r . 7""*^ ” P™' 

of the Indian Penal Code, The 

•authorized the entrn.stiuo cf ...... 7 ^"fPany had never 
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fehe employment of tie Kaihwy, *md the rtc'ei^niiiiiii by* iln* 
general public of bui‘li periormaiiee, in* in r« ih'v iio* hij |i n, 
clerk, as he had not In en duly appoiinul I j* K » , tn* inn nl 
Queen- Bmpy-ess ParmfsJmr Pat { 1). 

Btbu Fiari Lai in rop’y :>-» 

That case clealh mith a “ puMic uhieh t n 

specially defined in seetion 21 of thr Indkii Pe»i! 1 fiijil 
expressly inolndea every p?^v^oli ** \^ho i^in aitu il pu-',t v^ihq of iho 
situation of s public servant, ivhalerei legil th hot fliie Hiay bn 
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liems is somewhafc different. The first item is an item of Rs. a-10-0. 
The prosecution allege that this was an over-elm go upon 
certain goods consigned through the East Indian Railway to one 
fc^at ISTarain. Sat Narain appeals to have paid the sum under 
protest, and to have wiitten to the Railway Company on the point. 
The Item was lepie^entel m a lettoi, the wilting ol which is 
traced to the accused, but the signature on the wiitmg is that 
of Rikhi Lai. The money never came into the hands of 
the East Indian Railway Company. It was desciihed as a demur- 
rage cliaige, while I understand that the Railway have never put 
it forwaid as money due to them either on account of goods con- 
signed or of demunage thereon. The other two items aie of the 
same description, hut foi the puipose of tins levisionl need not go 
into them, The contention raised before me is that with reference 
to the fiist item no offence coming within section 408 of the Indian 
Penal Code has been piovod and the tiial of the accused for the 
thiee offences undei section 408 of the Indian Penal Code is 
illegal, a joint trial of the three items not being allowable by law. 
t is really lound this first charge chat the argument in revision 
centres. I accept the plea that, even if the Lts be considered 
proved, the first is not an offence which falls within section 408 ol 
the Indian Penal Code. Eaiim ud dm was neither cleik nor 
servant of the Railway Company, he was not employed as a clerk or 
servant of Mieirs, and not being so he could not be entrusted in 
such capacity with this sum of Es. 6-10-0 It is contended before 
me that Kaiim-ud-din having chosen to take upon himseli the 
duties and responsibilities of a clerk of the East Indian Railway 
icgaided as a clerk and cannot afterwards say 

“"’“y attention was called to tile 
saaa df Qmen-Smprm v. Parrtmhar Sat (1). There is how- 

eyerj an important difference in the case cited and the present 

Z. “r - filling 

tno position of a puhUoservan,. Tnoro was no snoh recognition 
m this ca,o, nor can I suppose that Uiore would ever ha™ been 

such a recogniuon. The probabilities are that, if the attention of 
the East Indian Railway Company had been called to the fact ftst 
postmg up regiuors and receimg mam. 
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mdcr the Clime of cmhozzlcment not pro- 
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g their property, and whateYer any have been the 
ifcted in lespcci of tliat Us 540 0 it was not the 
lezzlement. The joint trial under the ciieunistanooB 
C quash it and set aside the convictions and soiitenct'S, 
must bo i el eased, 

Comiction set aside 


1918 

K 

e. 

Kam^m »« 

BIV, 


Bsfoia Mk Justice Ftgqott. 

EMPEBOR V AMIR HASAN KHAN * jgiS 

Ad {Local) Wo, II of 1916 { Untied Prornttces MunieipahiUs Aei),sedtm dpt it, IB 
307 — Disobedience to notice lawfully issued by a Municipal Board — Eemt^ 

1 tng Jine—Pi ocedw e necessary to imposition of daily fine 
A Magistrate convictiag an accused peisoa of an offence under fcaotion 
807(6| of the United Provinoes Municipalities Act, 1916, cannot, by the same 
order, further sentence him to a recurring fine in the event of noa-compliaace 
with the order of the Boai d. 

The liability to a daily fine in the event of a continuing breach has been 
imposed by the Legislature in order th it a parson oontnmaoiously disobeying 
an order lawfully issued by a Municipal Board may not claim to have purged 
his offence once and for all by payment of the fine imposed upon him for 
neglect or refusal to comply with the said oidor, I ho liability will require to 
be enforced, as often as the Municipal Bo ird may consider aeoessary, by the 
institution of a second prosecution, in which the questiona for ooiiHidaration will 
he, how many days have elapsed from the date of the first conviction under the 
same section during which the offender is proved to have parsMed m the 
offence, and, secondly, the appropriate amount of daily fine to be imposed 
under the circumstances of the case, subject to the maximum prescribed. 

This was a reference made by fche Sessions Judge of Oawapore, 

The facts of the case are fully set forth in the judgment of 
the Court, 

Babu Bital Prasad Qhosh, for the applicant, 

The Assistant Government Advocate (Mr M. MahomMQi^t 
for the Crown. 

Biugott, J. — The learned Sessions Judge of Cawnpore had rrfer.» 
red to this Court in revision two orders passed by a Magistrate 

* Qmninal Rafer&nce No. 1S6 of 1918. 







of the first class subordinate to him in connection -with 

19l8 

— certain prolonged proceedings whi’h have been going on bet^Reen 

Empbrob Manioipal Board of Fatehpur and a gentleman of the name of 

Amie Hasak jifunshi Amir Hasan Khan, whoj I understand, is a meml er of the 
Khan , 

legal profession for something more than one and a half years past. 

On the 8th of January, 1917, it was proved against tho said Amir 

Hasan Khan that he had failed to comply with a notice directing 

him to execute a certain woik in respect of certain pri^poity, 

namely, a drain, about which there was some contention between 

him and the Municipal Board Under section 307, clause (h), of the 

United Provinces Municipalities Act, which came ini o force on the 

1st of July, 1916, Mun&hi Amir Hasan Khan was liable to a fine 

which might extend to Es. 500, and in case of a continuing breach, 

he was liable to a further fine which might extend to Rs. 5 fur 

every day after the date of the first conviction during whh h it 

might be proved against him that he had persisted in the effenoe* 

The trying Magistrate imposed the almost nominal fine of Rs, 5 ; 

but instead of contenting himself with warning the accused of the 

further liability which would attach to him from the date of this 

conviction, he purported by this very older of the 8tli of January, 

19*7, to direct Munshi Amir Hasan Khan to pay a further fine of 

Re. 1 per diem from the 9th of January, 1917, until the notice 

issued by the Municipal Board in respect of the drain in quebtmn 

should be satisfactorily complied with. As the learned Sessions 

Judge has pointed out, the latter portion of this order is illegal. 

The liability to a daily fine in the event of a continuing bleach has 

been imposed by tbe Legislature in order that a person eontumacb 

ously disobeying an order lawfully issued by a Municipal Board 

may not claim to have purged his offence once and for all by pay. 

t « ment of the fine imposed upon him for neglect or refusal to comply 

with t-ho Scaid .u'der. The liability will require to be enforced, as 
often as the Municipal Board may consider necessary, by institution 
of a second pro-ecution, in vdnoh the questions for considemtioa 
will be, how many days have elapsed from the ditto of the first 
conviction under the same section during which the offender is 
If 7^ persisted in the offence, and, secondly, the appro* 
i^jtbe daily fine to be imposed under the circum- 
to the prescribed maximum of Bs. § per 


'-m 

.V'l 
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: 

• . j . ‘ ■ -t ’ j .. • 


by the same Magistrate on the 2Srd of Nuvemberj 1917, The 
niatter was laid before this Magistrate in the form of a simple ap* 
plication asking him to enloice that portion of the order of the 8th 


of a further prosecution in respect of a continuing breach. 


attempt to form an independent opinion as to the gravity of the 


would satisfy the enls of justice. I am gratihei to find, and it is 
one of the few circumstances iu connoebion with my examination 
of this reeoid which is cileulated to afford any satisfaction, 
that die Magistrate has come to the conclusion that compliance 
has now been made with the notice issued by the Municipal Board; 


part of his order, on the 7 th of September, 1017, but acoordin| 
to another part of the same order, on the nth of September, 1917 


meat of his error by paying a sum of Bs» 139 in the way of a fine 


possible that, if the Magistrate who inquired into this matter had 


rnagnt nave nxecitne amount or tbe oaity nneat a sum wmon woutu 
have made this payment ofEs. 130 suflScient to clear the accused 
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1918 reluciant to intei feie upon a merely technical ground with the pro* 
— — — ceedings resulting in the older of Ihe 28rd of November, 191T, 
y, had I thought that everything which an aoeused person in a pro* 
eeedlug taken in respect of a continuing broaoli under section 807, 
clause (5), of the Local Mimicipaluics Act, was entitle 1 to have 
inquired into and considered had hoen as a matter of fact so 
inquired into and taken into considciation by the Nlagistrate, I 
think that this order of the 23rd of November, 1917 is open to 
objection in substance as well as in form, I set it aside accord* 
ingly. The sum of Rs 102 lequired under the terms of this 
order to be paid by the accused Munshi Amir Hasan Khan, if 
paid, will be refunded 

It will be observed that, while accepting the rest of the refer- 
ence made by the learned Sessions Judge, I have passed no order 
directing any refund in respect of the sum of Rs 139 paid by 
Munshi Amir Hasan Khan prior to the order of the 23rd of 
November, 1917. No doubt that payment was actually made in 
compliance with that portion of the order of the 8th of January, 
1917, wMch I have set aside as inoperative ; hut a liability to a 
fine for a continuing breach attached to Munshi Amir Hasan Khan 
under the provisions of the statute itself, independently altogether 
of the above order. He has virtually assessed his own liability at 
Rs. 139, and I can see no reason why this should not he accepted. 
At any late I pass no order of re-payment in respect of this sum 
of Rs. 139. Let the lecord be returned, 

Record returned. 
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Before Sir Semy Etchardi, KnigU, Chief Justice, and Mr. Justice Tudhall 
UHABBAJ SINGH and oiaBBS (PLAiSTrE’Fs) u. MAHE8H NAEAIN 
SINGH AND OTHEES (DfiEKMDASIS).* 
chases made hy vendee on different dates^SuU Upre* 

\ first sale miy—~7endee claiming to he co-sharer in virtue of 

^ second yurohase— Suit not maintainalle. 

purchased shares ia a village on two diilcrent aaco.i. 
The plaiptifi sued to pre-empt the earlier sale, but no saiL was brought 

' * Se'Qond Appeal No. 1629 of 1917, from a dcoreo oi Shekh ir Nath Banoi^ 
Snbordinate Jndge. of Jaunpnr, dated the 33st of July, i9l7, uonfirming 
^’a''abtfre‘e,of- the ISCtmsif of Jaunpurj dated the 28th of April, I0i6. 
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m respocfc of the secoafl s'lle. 
able. 


Seld that the suit was not mainfcaui- 


One Kubcr Smgh sold to Mahe&li Kararn his share in a 

1813 tho 27th of November, 1913, and the third in Jam,ary,19M 
Bor the purposes of this report the third sale is not material Tha 

sale of the 27th of November 1913 reloled f T T . ® 

The nl lint, 1 * , ^ related to the largest share. 

November 18llTf ?r'T^‘‘''"^ “ “‘h of 

1Q10 ^ ‘ 27th of November 

2th of December, 1913, in the court of the Munsif, who dismissed 
it on the 31st of A-uffust 1^14 nrifi-ia , , 
could not urev. ^ plaintiffs 

could not prove either a custom or a contract of pre-emotion 

the'alrrrr'to?; Subordinate Judg^ on 

the 24th of July, 1915, allowed the appeal and held fT, at o 

pt of pre-emption had been proved and remanded the ^6 

for tnal on the merits. The case came to the Munsiffor tri ! 

wWn the 28th of April, 1916, again decided against the pwf 

slfr d ““ aied about the sLond 

sale, and the time for filing such suit haying exnired thA d f 

daut vendee became a oo sharer in the villafe aL the f 

suit relating to the first sale must fail VisV^ “r 

Munsif was confirmed in appeal The nl-, ■' w °f 

High Court. tB® 

Babu AkhUnath Sanydl, for the appellants 
appellants had no hnoldge “ thTsrLTr '" t? 

vendee Bhould have stated fn ^,“0^ ttaf he f d 

CQ-sharer hy the purchase of tbp 9'7^b f tvt become a 

^,7 puienaseot the 27fch of Koyember 1913 

plaintiffs could then have known about this sale and could h 

rought a suit for pre-emption According to the trend of rulinl! 

of this Court the defendant vendee could not be considered 1 o- 

t^ niLi m the village. He had a defeasible right Qu tikri “ 

™e ■ 

suit «“e beent 11 1 W ' A 

the title of tl 

aeienclaut vendee was not then complete. It 

'll' i A.O * t * '^4 i .'.'■■fi 


Ohabeah 

SlSQB 

V 

MAirasa 

Naeain 


fcinaH, 


1818 



court 
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Before Sir Emry Bkhard^ Knight, Chief Justice, and Justice Sir Bramada 
Charan Banerji. 

NAULAKHI EUNWAR and OTHi'iRs (Dj-jFmDAKXs) v. JAI KJyilAN 
SINGLI (PLAINTIFF).# 

Hindu law- Gift -^Oift to a Hhidu femiU ^-Construction of document 
— 1 < MaliJc musta gil . " 

A Hindu, being tha full owner of cQL*t;iin property, ruudo a gift tlieroof 
to his widowed daughter-in-law, describing the donee in tho deed as tnahh 
muttagil. There was no oircurastanco to coimtcr-iudicato that tho donor 
intended that tha donee should take less than the full estate in tho pronerty 
eomprised in the deed. 

Held, that the donea took all tho estate of the donor. Surajmani v; 
Mahi Waih Ojha {1) teletted. to. 

The facts of this ease, shortly stated, were as follows : 

The plaintiff sought for a declaration that a deed of 
gift executed by Musammat Naulakhi Kniiwar in favour of the 
other defendants was null and void after her death, because, if sho 
took anything under the deed of gift in her own favour executed 
by her father-in-law, Dirgaj Singh, it was only a life interest. 
.He further alleged that his father and Dirgaj Singh were 
loint. The defence was that tne plaintih s father and Dirgaj were 
separate and that Musammat Naulakhi had taken an absolute 
estate under the deed of gift and was competent to make the 
gift in question, Both the courts below held that the family was 
not joint, but while the Subordinate Judge held that Musammat 
Naulakhi Kunwar took an absolute estate, the District Jiidcro 

. . ..... . . . ■ ■ 'O' . 

decreed plaintiff’s suit on the ground that Dirgaj Singh was 
unaware of the introduction of tho words midik mustaqll in 
the deeds of gift or ho was unaware of their true signifioance^and 
that at any rate he nover intended to convey an absolute 
estate to his widowed daughter -in-law, Tho defendants 
appealed. 

Babn Snrendra Nath Qu'fla (for Dr. Sibrendra Nath Sen), 
for the appellants ; — ^ 

The learned District Judge has made out an entirely new case 
for the plaintifif. In construing the terms of a deed the question 

• Second Appeal No. 710 of 1916, from a clec.eo of E. B, P. Rose, District SrudgT 
of Aaamgarh, dated tbe 28i;h of Pcbmxiy, 19 IG, ro versing a decree of Sitrai 
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I 4^ 

^ j! is not wbafc the parties may possibly have intended, but what is the 

I I ' lq'[t i 3 umr ~ words they had used; Manindra, Chandra Nandi 

' " Kunwar V. Nurga Prasad Singh (1). Whenever the word ** malih m 

: Sax iSshan ^ donee or devisee, whether ho is 

SiHGH a male or female, always gets an absolute heritable and ahonablo 
^ estate, unless there is something in the document to qualify the 

same, and that inasmuch as no restrictions had been imposed 
_ ^ upon the donee’s power of alienation, the woid m&kkN which 

f I . in this case is further strengthened by the use of the v ord 

' I j “ mustaqil ” is to be given its natuial significance ; Surajniani 

I V, Bahi Nath Ojha (2). The same rule of construction has been 

I, fj . I laid down in PadaTYi Lall v. Psk Singh (3) and Phahur Prasad 

li V. Jumna Kunwar (4!). The mere use of the word “ mam- 

II ' tenance ” cannot take away from the absolute nature of the 

|hp grant, in the absence of anything qualifying and restricting, the 

III ^ grantee’s powers of disposition over the property. 

iJj* ^ Bahu Lain Mohan Banerji (with him the Hon’ble Dr. fej 

| "‘ i] ■ Bahadur Sa^ru and Mr. Jf. BaWerji), for the respondent, 

}|" supported the judgment of the lower appellate court and con- 

tended that according to the ordinary notions and wishes of 
I ^ Hindus with respect to the devolution of property, it was proper 

i / to assume that there was always a desire in their minds that an 

^ _ estate, especially ancestral estate, should he retained in the 

I - i? \ f I ^ women would not take absoiuto 

; ^ ^ estate of inheritance which they could alienate. 

5' |4; ; i ^ ^ Surmdra Nath Gupta was not heard in reply. 

] ;i : ] . Richards, C. J., and Banerji, J.:~Thi 3 appeal arises out of a 

I - , ' If brought by the plaintiff for a declaration of his title to certain 

i ¥ : : ' ^ % property. ^ On the findings the only question which is open to 

ht ; consideration is whether or not Musammat Naulakhi Eunwar 

•: /l!u^^^^^^b«f^teestatennder a deed of gift executed by one 

I''?,., 33irgaj Smgh. The court of first instance dismissed the plamtii’s 

I;! r ' : ' ’ that on the true 

r I,--; oUhe deed of gift, the lady took only a life-esto^^^^ Dnder 

i > . , - the terms of the deed the lady is made absohuo owner. The 

_ _ . words used are “ maWc mustaqilN Their Lord.hips of the 

k: (1917J 16 A. L. J.,4J2. 4 A 1 r re 


1917J 16 A. L. J., 4J2. 
1S07)!I> L K„J0 All., 84, 


« 
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Priyy Council held in the case of Surajmani v. Eabi Wath Ojha 
(1) that the word “ malik ” alone, unless there wex'e aomothiug 
definite to the contrary m the surrounding circumstances to 
qualify the meaniDg of the expios&ion, indicates an ahsolnfce estate. 
Here we have the word “mahk followed by the w ord "mustaqiP* 
which even makes it stronger. The learned District Judge 
seems to have treated Dirgaj Singh as if he had been a ijarda- 
nashin lady. He says that Dirgaj Singh may not have been 
aware of 4he meaning of the expression mahk mmtaqil. We 
cannot agree with this line of reasoning. The grant should be 
construed rather in favour of the grantee than of the grantor. 
Admittedly Dirgaj Singh had sufficient estate in him to enable Mm 
to make a full grant to the Musammat There are absolutely no 
sunoundmg ciieumstances to indicate that the donor wished the 
lady to take mere life-estate. He does not say in the deed that 
she is to have it only for her life, nor does he even say that she is 


Judge was wrong in the view that he took of the construction of 
the deed of gift. The result is that we allow the appeal, set aside 
the decree of the lower appellate court and restore the decree of 
the court of first instance with costs in all courts. 





iPas class, of Ballia, who conYioted Sahdeo Rai under tcciion IfS of 
""bmpebob Indian Penal Oole, and sentenced him to pay a fine of Rs. 10, 
« on the ground that on Lhe 10th of Deeemher, 1917 he had lefused 
HDEo Ai notice which Mihadeo Ram constable 'wanted to seiYe 

on him. In the Deputy Magistrate’s opinion this a t of Sahdeo 
Rai amounted to intentional pievtntion of service on himself. 
It seems to me that this is not the object of SvCtiun 173, Indian 
^ Penal Code The lefusal to leceivo a summons is not an offence 
under section 173, if the a^'tual delivery was not legally neces- 
sary to complete its service. Under the Oriminal Procedure 
Code the meie tendei of a summons is sufficient and a refusal 
to leceive does not expose one to the penalty of section 173 ; 
Queen v. Punamilai Nadan (1), I cannot agieo with the 
Deputy Magistrate that the accused intentionally prevented 
the service of the notice on himself by refusing to receive 
it. The Deputy Magisiiate seems to have misconceived the 
scope of section 173. I would, therefore, report this case 
under section 438, Ciimmal Procedure Code, to the Lfoii’ble 
High Court with the recommendation ^that the order of the 
Deputy Magistrate above refen ed to be set aside as illegal 
and that the applicant be acquitted of the offence under section 
173. The fine, if already paid, may also be ordered to be re- 
funded to the applicant. Before the reeoid is submitted to the 
High Court the Magistrate will be asked to furnish an explana- 

Kjsrox, J The reference made has been properly made, bfo 
offence under section 173 of the Indian Penal Code hag* been 
V committed. I set aside the conviction and direct that the fine or 

^ , any part of it which has been paid, be refunded. The sentence' of 
\ 1 *%prisonment has been served. 


Meference accepted* 
(l)(1682)LL.B.,5Haa,199. 




Cha an BciMiji, 

SAJJADI BBGAM (PMiHTirr) «. DILAWAB IIUSATiT km 

OlHEBS {DEFLKDlSas) ^ 

Deoiee-'Go'hilxUQnal decroa ojasnng a pi muff to mats a pagnwnt imth%n a 
speotfied nol compdent to e%t$nl itmc hmitul-^Gml JPiomlwe Qod& 

(1^08) , sect%on 114— I^stJ^sw of ^udjment-^Jmidution 
Except in the else of moitgigo d-’c oeg, wh**!?) i court by its docrco orders a 
party to mike *1 pT^yna "'ll t, 01 take ceitam action within a spec fiacl time and 
provides that o^'itatn detriment'll coa^oquonces shall follow na the event of 
non-oomplianee with its older, the Court itsolf has no juris liction to ostead the 
time limited by the decree, save on an application for revie v under section 114 
read with order XLYII, lule 1, of the Cole of Civil Proostiure. MmlsM&m v, 
Bhagwan CTiand (1) dveriuled. 

The facts of this case wore as follows - 
The plaintiff bi ought a suit foi do yor and foi cancellation of 
\ two dee Is. One of the objections raised by tho defen lants was 
that the court fee paid on the plain!} was insufficient, inasmuch as 
no court fee had been pail m respect of the piayer for cancella- 
tion of the two deeds. The court framed an issue on this point 
and dedded thereon that the plaintilf should pay an additional 
court fee of Ks. 20 The suit was dooieedin icspoct of the dower 
and the cancellation of one of tho two deeds There wts a con- 
dition embodied in the decree that the plaintiff was to pay up 
within a week the dehoiency of Rs. 20 in the court fees, and that 


Es. 10 only was paid on behalf of the plaintiff within the time 


costs, and consequently tbey w’cre o: 


praying for an cveuruon of siinc raider section 141 of the Code of 
Civil Procedure in order oo enable licr lo pay in tho remaining 
amount of the cmirn foe. Tho court douheed whether it had any 







id fiirfclier held fchafc 
10 plaintiff for ex- 
3. The plaiutiff’s 
■Q this application 


■ Yusuf), for the 
lad jnrlsdiLtion to 
3 luling in Mtiih 
emitted that having 
i a matter in wliioh 
acretion in favour 


lubmittod that the 
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.nciplo underlying 
ent case as well, 
granted an exton. 


i facts connected 
are shortly as 
: for dower and 
By her deceased 
court fees arose, 
plaintiff's favour 
rt fee of Es. 20, 
»aid the suit 
tod was all em- 
ifortunately (it is 
pleader) she did 
at she deposited 
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ground tliat the 
5. 20 not having 
nitid souglit in 
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- ^Pirat Additionil Judge of Aligarh, dated the let of Apr 
aeotae of Sudei-phan Dayal, Eeoond Additional Suboidinati 
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■ti Before Sir Eemy Biohaids, Knt^hf, Chief JmUro, and Justice Sir Ptamada 

Cha> an Banerfi. 

Jj MOHNI (PciAiNniFr) V BAIJ NATII and orHBHS (DsrBNDANxs) « 

I (Ptovineial Insolvency Act), geokon n^lmolvmey-^Emm- 

I . °f decree— Attachmens—Obieciion of clamant to attached pfopeity 

disallowed— Judgment-debtois declaied %nsolvent<~^SuU by claimant for 
declaration of title. 

a Certain property was attached in execution of a docroo. M , olmmmg that 

^ the property attached belonged to her and not to the judgment-debtors, filed 

objeation to the attaobment. Her objootiou was disallowed. She then 
■g filed a suit for a declaration of her title, and, as the judgment-debtors bad 

meanwhile been adjudicated icsolvents, joined as a defendant the roceiYcr 
property. Held, that the suit was maintainable and was not barred by 
f I motion 22 of the Provincial Insolvency Act, 1907 Mul Ohand v. Mu,mt Lai 

I,: (1) distinguished. Jhunhu Lai v. Ptan Lai (2) referred to. 

-if^ The facts of this case were as follows : — 

I , ' certain house was attached by one Baij Nath in execution 

, I ® of a decree against Salig Earn and Sagar Mai. Salig Earn and 

I . adjudged insolvents and their property vested 

I; i I in a receiver. One Musammat Mohni, claiming the house as her 

: I 1 objection to the attachment. Her objection having 

: I, } . teen disallowed, she instituted the present suit, and impleaded, 

‘“I . f * ^niongst other defendants, the receiver in insolvency. The court 

f . 4 I " ' instance dismissed the suit, holding it to be barred by 

; 1 1 provisions of section 22 of the Provincial Insolvency Act 

' i| ; ^ t i npheld on appeal. The plaintiff there-’ 

i'l’r ) : ^ upon appealed to the High Court. 

:l " ■ ■ ' TheHon'ble MunsU Samyan Prasad AsJdkam, for the 

,fn . . appellant, 

d ■ . ■ ■ - * ■®' ■®' O'Coreor (with him Balm Piari Lai Sanerji 

. • ^ * . , , Muushi Panna Lai), for the respondent. 

t '- ' . . ’ Bjghaeds, C. J,,and Banerji J :--This appeal arises out of a 

:J ‘ / r* for ^declaration of right. The plaintiff qlaimed a certain* 

- - , . “being ber property. The house had been attached by 

ll'- ; : , . on» Baij mth m exeentio n of a decree against Salig Earn and 

. 1 •'Spiinrifl'. AnnhuT "felrt nok ‘ ^ l ni* 
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Mohhi 

v, 

Baij Nath, 


Sd,gar lldl. Salig Earn and Sagar Mai were declared insolvents 
and any property they had vested in the receiver. The Musam- 
mat, as already stated, claimed the property as being hers and said 
that it did not belong to Salig Ram or to Sagar Mai. Her 
objection having been disallowed, she was clearly entitled to bring 
a suit for a declaration of her title and a necessary party to that 
suit would be the receiver in insolvency who represented the 
claims (if any) of Salig Ram and Sagar Mai and their creditors. 
Both the courts below have dismissod the suit as being barred 
by the provisions of section 22 of the Provincial Insolvency 
Act. That section is as follows : — “ If the insolvent, or any of the 
creditois or any other person is aggrieved by any act or decision 
of the receiver, he may apply to the court, and the court may 
confirm, reverse or modify the act or decision complained of and 
make such order as it thinks just The plaintiff in the present 
case was not complaining of any act or decision of the receiver 
in the insolvency. She was complaining that the court which was 
executing the decree of Baij Nath had disallowed her objection 
and decided that the property was the pioperty of the insolvents. 
It seems to us that section 22 does not apply under the circums- 
tances of the present case [see Jhunku Lai v. Piari Lai (1)]. 
The low4r appellate court has relied upon the case of Mul Ghand 
V. Murari Lai (2) The facts there were quite difierent. The 
property had not been attached in execution of a decree, but had 
been taken possession of by the receiver as being property 
belonging to the bankrupt. 

We allow the appeal, set aside the decree of the lower appellate 
court and remand the case to that court, with directions to re* 
admit the appeal and deal with it according to law. Costs here 
and heretofore will bo costs in the cause. 

Appeal decreed and cause remanded, 

^ (1) (191G) I L, R., 89 AIL, EOA. 

R,soAIL, 8. ^ 
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rf Fmian Ooia (1S03), suetuin 11, ot:^Jamltm F-Jfj, 

17 ( 7 ^“”*/^“’”“'“" '"‘/‘•'‘“Ud-D.cc, L 

msuahlaa.t r 1 ? T tto pa.,,moMt faOo caunot ba l.l^aM 

uoa suit. Basad v. .gfiafj (i) aad Jamemar n,i/f v p? % 
Molun M%U a {2} referred to v. Bhuhm, 

and mT, Th’ “>» B'oiH'rtj wa.G 1.1, 1 

reality the owmr of a ooos.dorble 1^° *“ 

moitgages sued upon tliouob ba ° ptopeifcy comprised m tlio 

first suft the oLTam !!1 , a tto 

set op his paiamomt hue, bat' *^1.0' ‘'^1^03 'tr cl “““““ ‘“'“I'M >»> 
likew.se attempted to sol ep the paramount title of ““‘«"go.a 

as pmsue mortgagee, and ,n 1 ., c." “do^^ 

teon!M?“^r.?dT ‘ 

^Xtt r„;t witt bTie^' b “ ™t%sgod“ptopert;: 

couribe of the pievious litigation by anything which had happened in tha 

i^ctoMa (S) refened tJ. ■ v, iCakm Okdndm 

Tw facts of tliis oaso were as follows ; 

of oSr.'tsorlft S i^’rrT/os’ 

t- « ». “inct: 

mortgaged Subsequently the mortgagors mortem™, i f , 
out of the 4i biowas to Munna MioT f ? , f''” 

brought two .1 ' 

theyMpleaded H ™ t'T' aud m each suit 

tte first s4 bleed OB tt“ I ™%tgeo. In 

■ ^ Wt appear but tb! t “ ” ““rtgago, Munpa lai did 

•■■ •^hhi■Zer^o^ol ^h plea that they were 

mortgaged and thJt M ™, which they had 

■„ • ' :■ 3| biswas. ^ ^ romaining 


1 






An issue was framed on the point, but tlie court decided tliat the 
mortgagors were ©stopped from impugning the validity of their 
mortgage, and decreed on the 25th of January, 1913, the sal© of the 

and set 


up his title to the 3 J bLwas. The court held that the question of 
Munna LaFs paramount title could not he decided in that suit 
and decreo<l the suit in lespect of the whole propeity on the 26th 
of March, 1914), and said that Munna Lai might biing a separate 
Sint to try the question of his title, Jilunna L<d then hi ought a 
suit for that purpose and elaimod a declaration that the 3| 
biswas belonged to him and were not liable to be sold in execu- 
tion of the decrees obtained by Misri Lai and Murli, The 
defendants raised, inter alia, the plea that the two decrees afore- 
said operated as res judicata and that Munna Lai could not now 
raise the question of his title. Both the lower courts werrulcd 
this objection, and finding on the merits in favour of Munua Lai, 
decreed his suit. Hence this appeal, 

Mf. A. E G. Hamilton (with him Bahu Sheo Dihd Binha)^ 


pirty to the suits brought on the two mortgages. In the second 
of those two suits the court did not decide the question of Muma 


of the mortgagor’s share in the propeity mortgaged, and that 


In the previous suits Munna Lai had been impleaded naly m 
a subsequent mortgagee, and in the capacity he could raise only 
tl) {Wf I. h. B., m Caic., 79. 


P'f 


5,‘ ■» — su 




m 




wr ” 

j 










686 THE INDIAN LAW REPORTS, [yoL. SL. 

191S whioli the mortgagors tliemvSelves could raise. He, 

Go^dhan could not raise any pica which would detract from the 

validity of the mortgages. No doubt he also filled another 
character by virtue of his paramount title in respect of 3 1 bis was. 
But this title he could not put in issue in that suit, nor could 
the court adjudicate upon it. In the first suit the court held 
that the mortgagors were estopped from disputing the extent 
of the share, and any pronouncement on the question of Munna 
Lais ownership was in the nature of ohitev dict'VLinHf miA not 
conclusive. The question of his title was not a matter directly 
and substantially in issue in the mortgage suit, and the decree 
does not operate as res judioatai I rely on the following 
cases Prasad v. Aziz Khan {1), JaggesiLKir DuM y» 

Bhuhan Mohan Mitra (2), and Oirija Kanta Ch'.ik.rahntty y, 
Moh^7n Chandra Acharjy a (B), 

Mr. A, H, G. Hamilton, in reply 

There is a passage at p. 439 of the case in I. L. E., 3S Gale., 
cited by the respondent, which shows that where in a mortgage 
suit a question of paramount title is gone into and determined 
it is an effective decision on the point. There is no reason why 
such a decision should not have the force of res judicata, 

; : - ' Banerji and Abdul Raoof, JJ , ; — This appeal arises out of 

' ' ' a suit brought under the foil owing circumstances. Sohan Lai 

^ and Shiam Lai, defendants, executed two mortgages in favour of 
Misri Lai and Murli on the 20th of October, 1906 and the 8Ui 
' of April, 1908, respectively. In both mortgages the same pro- 
. poi’ty, namely, 4| bis was of mauza Behta, mahal Munna La), was 
' ■ mortgaged. Subsequently to these mortgages, the mortgagors 
mortgaged a one biswa share out of the aforesaid 4| bis was in 
favour of- Munna Lai. The mortgagees brought two separate 
■- suits- on the basis of the two mortgages, and impleaded as defen- 
dants to each suit not only tJio mortgagors but Munna Jvil also. 
Munna Lai was made a party to each of these suits as subst.queiit 
mortgagee of a one biswa share. Tuo first suit was decreed on* 

, _ • the 25th of January, 1913, and the second on the 2Gth of Marcli® 

. 1914, In the first suit Munna Lai did not appear, bub the mortW 
' gagora raised thes pica that they were the owners of a one biswa!"^ 


Munha Lal. 
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1918 judicata ; 'biifc ho contends that the decision in the 'earlier snib 

— “ has the effect of res jit^dicata. As we have said ahove, both the 

Gobarotak below have found that the property claiinecl by the plain* 

Moota Lar. -tiip belongs to him. We have, therefore, lo consider 

whether Munna Lai is precluded by any pre visions of law froiu 
putting forward the title which has heeii found to ovist in him 
and in respect of which we are bound to accept the finding of the 
court below. In order to determine whether the question of 
Munna Lai’s title is res jadioata, vo have to sec whtdhor in the 
previous suit this question was directly and substantially in issue. 
We must take it as settled law that m a suit brought by a mort- 
gagee to enforce his mortgage a person claiming a title paramount 
to the mortaagor and the mortgagee is not a necessary paity, 
and the question of the paramount tide cannot be litigated in 
such a suit. We may refer to the decision of this Oonrt in 
Joii Prasad v. Azi^ Khan (1). That caso followed a ruling of 
the Calcutta High Court in Putt v. Bhuban Mohan 

Mitrui (2). It is true that in the present insthnee Munna Lai 
was made a party to the suit brought by the mortgagees on the 
basis of the first mortgage, but he was made a party, not as a 
person claiming a paramount title, but as subsiqueiii mortgagee of 
a one biswa shaie and thus representing the moitgagors as regards 
^at share As such repi esentative he could not raise the question 
of his paramount title. That apparently was the reason why he 
did not appear in the snit He filled two capacities in that 
litigation ; viz , first, tint of a subsequent mortgigue and as 
^ such representing the moitgagors as legards a pait of the 

mortgaged property ; and secondly, as a person setting up a par- 
4 ^ amount title in respect of 3| biswas, The question of his par. 

' ■ » * amount title could not he litigited in that suit. Therefore no issue 

, r cpiild be framed in regard to that question and no iuch issue ftonld 
be determined as aji i-^sue which dir^cLly and sub-bintially, 

as betWv.^cn him and the mortgagee. The mortgagors it L true, 
asserted that Munna Lai owned a 3J bnwas shaie and that they, 
the mortgagors, wore not competent to mortgage' that a 
to the extent of that tjhare the mortgage was invalid. 

' T*»for nr\fia I 4 V. ^ ^ » ir , — ^ r i 
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of fche mortgagors to mortgage the whole of the 4 f biswas. The 
court decided that the mortgagors who had made the mortgage 
were estopped from questiouiag the validity of the mortgage and 
asserting that they were not the owners of the property which 
they mortgaged on the representation that they were the owner«^ 
thereof. In the course of the judgment the learned Subordinate 
Judge made some observations in respect to Munna Lai, but these 
observations were nothing more than ohiter dicta and could not^ 
as between the mortgagees and Munna Lxl, he treated as a deci- 
sion on the question of the paramount title of Munna Lai. In 
this view it cannot be said that the quobtioii ol Munna LiPs title 
has become res judioata by reason of the decision in the previous- 
suit. It may be, as observed in Jaggeswar Dutt v. Bhuhan 
Mohan Mitra (1), that if Munna Lai had alioived the question 
of his paiamount title to be determined in fche suit, he might not 
be permitted in appeal to contend that the decree of the court 
below was vitiated by lea&on of the determination of that ques- 
tion, but that was not the case here. In. the piesent suit Munna 
Lai did not appear, and he did not put into issue the question 
of his title in respect of the 3| biswas share. That question, 
therefore, remained an open question as between him and the 
mortgagee and he is enfcitled in a subsequent suit to raise the 
same question It is true that the decree in the previous suit 
was a decree for the sale of the whole of the 4| biawas, but that 
is the only decree which could be made in the pievious suit, and, 
so far as the bia was share is concerned, Munna LU must be 
treated as if he was not a pxrty to the pievious suit. The princi- 
ple of thedeeiaion of the Calcutta High Court in Girija Kanta 
Ghakarbutfy v. Mohmi Chandra Aeharjya (2) is applicable to 
the present case. 1 here in a suit by a mortgage© the legal 
representative of one of the mortgagois who had died vv is m ide 
a party as lepiesenting the mortgagor. A decree was obtainoci 
against him and the property was sold. The auction pui chaser 
having been resisted in obtaining possession of a portion of the 
property sold brought a suit for possession. In that "suit the 
repreieatative of the mortgagor, who had been a party to the 
previous suit, set up an independent title to the property cbiimcd- 
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Ifj was held that he was not precluded from raising the question 
of hie title by reason of the previous decree passed against Mm. 
In this case Munna Lai was a party to the suit as representing 
the mortgagor in respect of a one biswa share. He could not 1>e 
made a party as claiming paramount title to the remaining 3| 
biswas. The fact of a decree having been passed against him aa 
representative of the mortgagors could not, upon the principle of 
the ruling to which we have referred and on general principles, 
preclude him from bringing a suit of his own to try the question 
of his title, and^ the court from granting a decree to him in 
respect of the title which it has found to exist. In this view w# 

are of opinion that the appeal must fail. We accordingly dismis® 
It with costs. 

Appeal dismissed. 


rrfSrr iZiT JusHce Mdul Rawf, 

HINGU SINGH akd othbbs (Dbbbndaotb) t). JHURI SINGH ahd omsm 

(Plaiktibi-b) asd BAMBAZ SINGH and othhbb (DaB<BNDAj!u:a5 • 

Cx.tl Procedure Code IX, ruUe 3 ahd Q^One plamhj^ oui of 

present^Appearing platftUf genet al attorney for the others^phsmissal of 
suit for mnt of praseouhon^Dtsmtssal on merits— Second suit on same 
cause of action hat red. ^ 

On the date fixed for the heating of a suit neither the defendants not their 
pleader appeared. The plamtifis’ pleader also did not appear, but one of the 
plamtifla was present. He was also the general attorney of the other plaintiffs 
The court dismissed the suit for “ want of proseoution.” The plaintiffs appKed 
to ha^ he dismissal set aside, but their application was refused on the 
liat their remedy was by means of a separate suit. They consequently brought 

md that, masmach aa all the plaintiffs must be deomod to have been 
present through the Plaintiff who had appeared .nd was goner 

P^r “ . '“1® 3,ofthe0oaed0ml 

Cou^r of 

Dr S. M. Sulmman, for the appellants. 

Mr. M, I, Agarwala, for the respondents 

‘--TWs is a somewhat unfor- 

tattate ease, He facts whi* have gim rise to il are as follow 


Appfal: Ho H3 o£ 1917, .a^^e75ia5^' i.tl. BaM,r 

' J^unpox, dated the l|felr nf 
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tWie plaintiffs, who are six in nnmber, brought a suit for the 
game relief which they have claimed in the present suit. That 
case was taken up for hearing, and one of the plaintiffs was 
examined. The parties then informed the court that they would 
abide by the deposition of a particular person. A date was 
fixed and on that date the person named appeared, but refused 
to make any statement Thereupon the case was postponed and 
the 15th of September, 1914 was fixed for hearing and the parties 
were ordered to produce their evidence on that date. On the 
15th of September, 1914, when the case was called on for hearing, 
the defendants or their pleader did not appear. The plaintiffs* 
J>leader also did not appear. One of the plaintiffs, Jhuri Singh, 
Was present, but he did not " prosecute the suit ” by which w* 
i^derstand the trial court to meg.n that he adduced no evidence, 
l^hereupon the court made an order dismissing the suit “ for 
want of prosecution ” (ba-adam-pairawi). The plaintiffs ap- 
plied to have this dismissal set aside, but their application was 
refused on the ground that their lemedy was a separate suit. 
They thereupon instituted the present suit for the same reliefs. 
The court of first instance dismissed it on the ground that the 
iSuit was not maintainable in view of the dismissal of the former 
suit. It held that the dismissal must foe deemed to be a dismissal 
on the merits under order XVII, lule 3, of the Code of Civil 
Procedure and therefore a subsequent suit could not be main- 
tained This decision of the court of first instance was reversed 
by the lower appellate court, which was of opinion that older 
XVII, rule 2, of the Code of Civil Froceduro was applicable to 
the case and that the puit was maintaihablo. That court acconi- 
rngly remanded the case to the court of first instance, From this 
-order of remand t(he present appeQ.1 has been filed The question 
We have to consider is whether, uadet the circumstances mentionecb 
above, a second suit is maintainable. It is clear that on the 
date which was fixed for the hearing of the former suit, namely-^ 
dn the 15th of September, 1914, whal; the court had to do, when i| 
took up the case, was to ascertain whether the |>artiea wore 
present and which of them. After this the court had to take 
action under the provisions of order IX. |f neither pafty was 
present it had to dismiss the suit undpr rule 3 of that 
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1918 remedy of the plaintiffs would be either to apply 

itamtTSiNGH restored or to bring a fresh suit on the same 

cause of action, if not barred by limitation. If the plaintiffs 
JHOffitSiirQH. were present and the defendants were absent, the court had to 
proceed under rule 6 and hear the case eo) parte. If the plain- 
tiffs were absent and the defendants were present, it had to 
proceed under rule 8 and decide the case accordingly. In the 
present case one of the plaintiffs. Jhuri Singh, was, as stated 
above, present;, and this is also stated in the judgment of the 
court which heard the first suit. It has been found in this suit, 
and the finding was never impugned, that ho was the general 
attorney of all the other plaintiffs. Therefore we must take it 
that ail^ the plaintiffs were present before the court, through 
Jhuri Singh, who appeared for himself and represented the other 
plaintiffs as their general attorney. As the plaintiffs were 
present the court could not tako action under rule 3 , and the 
only rule under which it could proceed was rule 6 . In proceed- 
ing under rule G it had to consider whether the plaintiffs' case 
was proved and it could either decree the claim or dismiss it. 
In the present case the court dismissed the claim. We must 
hold thau the case was dismissed under order IX, lule 6 , because 
the plaintiffs did not satisfy the court by the evideivo on the 
recorder any evidence which they might have produced tint 
their case was a true one. The court, it is true, did not say 
t at it dismissed the suit because no evidence was adduced which 
satisfied the court that the claim was a true one, but the court 
said that there was an absence of prosecution. Tnese words 
can only bo understood as meaning that the plaintiffs did nothing 
to support their claim, that is to say, that there was no evidence 
w idi established the claim. The court’s action could only bo 
under order XVII, rule 3 , that is to say, the court deoiled the 
— case upon the materials before it. We are unable to hollthat 
i ' ■: ™ ® circumstances the suit must be deemed to have been 

; ^ismissed under order XVII, rule 2 , read with order IX, rule g. 

■ It was not a case in which the plaintiffs were absent, nor Wat ft 
. 3 . case in ^ Which the plaintiffs' pleader was present but had no 
T' \ instructions.^ If rule 3 of order IX had applied, the plaintiffs 


that rule, under the circumstances of the present case, could not 
apply, the dismissal can only he regarded as one on the merits, j 
and thus bars the institution of a fresh suit It is true that 
when an application was made to the court to restore the suit 
to its original number, the court seemed to think that the 
dismissal was one under order IX, rule 3, hut, as has already 
been pointed out, that dismissal, as a matter of fact, was not and 
could not be one under order IX, rule 3, and therefore noappli- 
cation could he made under rule 4 of that order. We think that 
the view taken by the court of first instance was right. We 
accordingly allow the appeal, set aside the order of the couit 
below and restore the decree of the court of first instance with 
costs. 

Appeal allowedJ^ 

PEIYY COUNCIL. 

BiSAIi SINGH AND ANOTHBE (Plaintimb) v, BALWANT SINGH 

AND OTHBBS (DEFENDANTS). 

[Oa appeal fiom the High Oomij of Judieatuie at Allahabad.] 

Htncln Lmu —Adophon by ioidoio of son to deceased husband— Snhsequotii smi 
by li6i to set a%ide adoption on ground that she had no auihoiity—MAoppet, 
dismissal of suit on ground of— Decision by Privy Council that she had 
authority and that adoption was valid— Decree properly made against widow 
reyteoentmg esiatOf binding effect of on reversioner — Ros judioata— 
Froeedure Code, 1908, seclim 11. 

Aftei adopting a &on. to her deceased husband a Hindu widow itt a suit by 
an alleged reversioner against her to set aside the adoption on the ground that 
she had no authonty from her husband to inaka the adoption alleged in her 
written statement and stated in court through her pleader that she had author- 
ity to make the adoption, and that it was valid, lha amt was dismissed 
beoau.se the plaintiff was found not to bo a reversionoc 8 ho widow then 
brought a suit against the adopted son to set the adoption aside, pleading that 
she was jUot vested with authority {lom ber husband to adopt and denied 
having made the adoption, The adopted son oontestod the suit, and it was 
decided by the eourta m India on the ground that the widow was estopped ttma 
maintaining it. On appeal, however, the Piivy Oounsil raised an issu® ns tb 
her authoj ity to adopt, and held on the evidence on that issue that the adoption 
was valid. In a suit by an alleged reversioner to the estate of her husl^nd 
against the adopted son foi a declaration that the adoption was invalid ted 
for possession of the estate. 
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Eeld that notwithstanamg the personal estoppel which bound her the 
, widow represented the estate on the question of fact as to whether the defend 
ant {respondent) had oi had not been vahdly adopted, and that sho represented 
within the meaning of the rule I ud down m Eatama Eatchm, v. The Maoah 
o/^A^n,a(i). and under thecae 

bind the revercionerB wouia 

liough lhoiul8of,«4j,„*„to as enaoW m section 11 of tto Oodo of 
Oivil Piooodu.e, 1003 , W.S not ,tuo% apphoaUc, ,s tho appoU„ts (plamuk 
WJM not parties to tlie widow', amt against Iho adopted son, and did not 
.lajm ttrongh a partytothatsuit.yl tbe pr.no.plo o. is, h.d 

light!, applied by 00 Ills m Inli, so as to bind >.wei 3 ,onirs b, dooieions in 
h igation fairly and honestly giyeu for or against Hindu femake repiesentme 

esWas Intheobsonoootallanihoniythou Loidsbip, oonIJ not dooido that 
aH.ndn.ady otbeiwisegnahaedto rop.esen. an estlte in IiCion ee^ 
to be 31 gnalifled merely owing to personal disability or disadvanta'no a. » 
litigant, allhongh the merits of the case wo.o tnod, and the trial was fair and 

Apmil 66 of 1917, fiom a decree (29th April, 1915) of the 

1916) of the court of Subordinate Judge of Saharaupur. 

wheIherThJn'’“T“/“' ™ <‘PP<=fil was ae to 

whether the appellants smt was barred as being res judicata. 

_ For the purpose of this report the facts are sufficiently stated 

before the High Court 

n^'n'n’ Sir P 0 Bankeji, and E M 

Banbeji difiered, *6 former h ilding that the suit was not barred 

and the latter deciding that it was (2; ’ 

The case was referrel to Mr. Justice OHAMIita before whom 

It was argued and he agreed with Mr, Justice Banewi that 

KltTcLfed 

ktngh (2) created a bar to the maintenance of the suit. 

On this appeal— 

A. M. Dume, K.O., and Whitmore L. Richards for the aonel 

knta, contended that the suit- w>,ci nnf i. me a-ppei- 

the decimn-n nff .k 2 . ^ifc was not birred as re8 judicata by 

W) the appeal to the Privy Counoil in the suit by the Earn In 
teat suit hef ooudnet estoppdd the Kani from denying thatsL 
to adopt Baljyant Singh. She could therefore not 
bLiTm''® '^®g®'l‘o*bati 83 ne within 
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the rules laid down in Katama WafcMar v. The Rajah of Shiva- 
gunga (1), That rule had not been applied to a ease where the 
female holder \7as so estopped by facts personal to herbelf : there 
must be a “ fail trial of the light ” and that was absent here. Both 
courts below decided the case entirely on the ground of her estoppel, 
and the first court i ejected evidence of her authority to adopt. 
The inference to be drawn upon the rejection of such evidence 
is that the Boaid had no intention to bind the reversioners by a 
judicial decision. The Civil Procedure Code, 1008, section 11, 
was not applicable, the appellants not having boon parties to the 
previous suit ; and the only question is whether they are bound 
under the rule laid down in the Shivagunga case (1). Reference 
was made to the English decisions as being in favour of view that 
there was no bar of res judicata to the suit : Concha v Concha 
(2) ; Langmead 'sf. Maple (3) and Robinson v. Bideep Singh (4}) 
De Cruyther, K,G., and J. M. Parihh, for the reapondents, 
contended that the Ram m the former suit lepresented the estate. 
The Privy Oounoil intended Lo decide and did decide on the 
evidence that she had aufhnity to adopt Balwant Singh and that 
decision was binding on the appellants on the rule laid down in 
Katama Natchiar v. The Rajah of SMvagunga (1). Thatrule was 
followed and applied in Jugal Kishore v. Jotendro Molmn Tagore 
(5); Pertabnarain Singh V, Trilok math Singh (6) j and Mari 
Nath Chatter jee v Mothiirmohnn Ooswami (7), There was 
no absence of the " fair trul of tho light ” in the lule so laid 
down; and there was nothing in the leeoid to show that any 
evidence tendered had been excluded. The question of whether 
all the necessary evidence was before the Board was for the Board 
itself to determine. The effect of the decision was that the 
reversioners are to be regarded as being parties to tho suit, though 
not claiming through the widow. Reference was made to Ghiru- 
volu Punnamma v. Ohiruvolu Perram (H); and Venkata- 
narayana Pillay v. Snhbammal (9), Section 11 of the Code 

98 § L. B 


I 9 i 8 


Bisai. Bmm 

BAr.WA»s 

MSOH. 


(1) {18S3) 9 Moo , I A , 589 (G04) 

(2) (1886) 11 Apg. Oas., 541 (549), 

(3) {1888) 18 O.B.N.S., 266 (270, 371). 


(5) (1884) I. L. B , 10 OaIo. 
11 1. A , 60. 


(6) (1884) I. L R . 11 Calo., 188 . L, 
11 J.A, 197. 


R. 


(4) (1879) 11 Oh. D., 798. 


( 7 ) ( 1893)1 OaIo., 8 ;I» R 

201 . A., 183 . 

( 8 ) ( 1906 ) I. R. B , 28 890 . 


(9J (19X5) t. L. B., 39 1Q7 ; L, B« 42 1. L, 125. 
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- 1908. ™s therefore applicable, and under that 

® question was whether the same issue w,w finally 

' f ‘.T"'' ' Timuw:,n SaUdur Singh y. 

Bameshar Mheh Singh 0) la the former suit there was an 

it tf !! the fust responclont, and 

It was finally decided by the Priyy Council that she had. It wis 

not necessary that it should be decided by the Lower Courts in 

f2V ^1,7 i TT,™' Singh 

(), Abdullah Ashgar Ah Khan y.Ganesh Doss (3) ; and as 

successive adoptions to Suryanarayana y. Ymlcalammana 

The suit, it was submitted, was barred as being re, judicata. 

n AcnT^^’ ’^®P'y ““‘ended that section II of the 

0 eo Cml Procedure, 1908, was not applicable. The rule in 

mama Natchmry. The Rajah of Shivagunga (5) as to rever- 
sioners being bound rested solely on the oonsideratioa that the 

eTtollT^M^ owing to her personal 

estoppel, she could not represent it. In her plaint she pleaded 

that the adoption should be declared not binding upon her That 
evidence was eveluded was shown by the record in the formm 
suit for It was made a ground of appeal, and also a ground for 
graatmg leave to appeal to the Priyy Council. 

judgment of their Lordships was 
delivered by Sir John Edge .*— ^ 

f ““ “PP®®' » decree, dated the 29th of April, 1915 

of the High Court at Allahabad, which affirmed a decree of tim 
Addi lonal Suborffinate Judge of Saharanpur by which the suit of 

yrounrth f dismissed. The suit was dismissed on the 

g ound that a decision of the Board on the 23rd of April 1912 „ 

want ^ngh, the principal defendant in this suit, was the 

I.y B., 19 Mo., 159 (172) : L. B, 18 1. A., lej nm, 

46 Mo., 449 1 L. B., 44 1. 1„ ajs. ' “ 
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do not reproseot either party to the previous suit. That decision 
xs reported in 89 I. A,, 142,, Eani Dhamm Kumuar v. Balwa%t 
Singh (1). 

In this suit tho plaintiffs are Ohaudbri liisal Singh axid Lala 
Fateh Chaad, Tho plaintiff, Ohaudhri Risal Singh, chiiins in this 
suit possession of part of the Landhauia Kaj, which is a iai'ge 
estate of great value ; his claim is based on an allegation that ha 
IS the heir of Raja J xgat Prakash Singh, whom he alleges to 
have been the last mile owner of the estate. The other plain* 
tiff, Lala Fateh Ohand, alleges that before suit Ohaudhri Eisal 
Singh conveyed to him the other part of the estate, and ho claims 
possession of that other part of the estate as the grantee of 
Ohaudhri Risal Singh. The plaintiffs also claim mesne profits. 

The principal defendant to this suit is Balwant Siiigh^ through 
whom the other defendants claim title. Balwant Singh’s case is 
that the estate vested in him as the adopted son of the late Raja 
Raghubir Singh, to whom he alleges that he was validly adopted 
by the late Rani Dharam Kunwar, the widow of Raja Raghn- 
bir Singh, who admittedly died possessed of tho estate. The 
factum of the adoption was denied by the plaintiffs, but it is no 
longer disputed, and cannot now bo disputed 'the plaintiffs, 
however, allege that Ram Dharam Kunwar had no authority to 
adopt a son to her husband, and further that if she ever had 
authority to adopt a son to her husband, that autboiity was a 
limited authority, and was exhausted by previous adaptions made 
by her before she went through the lorin of adopting Balwant 
Smgh. The decision of tho Board, which has been bold by the 
Courts below to operate as a bar to the maintenance of this suit, 
related to the adoption of Balwant Singh as a son to her late 
, husband by Rini Dharam Kunwar. 

The plaintiffs allege, and the defendants deny, that on the 
death of Rani Dharam Kunwar on the 12th of Hovemberj, 1912, 
the plaintiff, Ohaudhri Risal Singh, was the next nearest reversioner, 
and was as such entitled to the estate of Dandhaura, That iasne 
as to the status of Ohaudhri Risal Singh has not been tried, 
and is irreleyant if the suit is barred by the decision of the Board 
of the 28rd of April, 1912, 

(1) (191?) L L. S4 AM., 898*. L. R„ 39 1, i , 14? 
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There has been much litigation relating to the title to the 
estate of which Eaja Baghubii Singh cliecl possessed, and in ordei 
to understand the case which was before the Board la 1912, it is 
necessary briefly to lefei to that previous litigation and to the 
position of the several parties to it. Raja Raghubir Singh died 
on the 23rd of April, 1868, and at the time of his death ho left jqc 
son living j his widow, Ram Dnaram Runwar, was then enceinte, 
and after his death she, on the 16th of Dooenibcr, 1868, gave biitli 
to Raja Jagat Prakash Smgh who v as his posthnmoua child Raja 
Jagat Prakash Smgh died in childhood on the 31st of August, 
1870, and on his death Ram Dharain Kunwar succeeded to the 
possession of the family property m light of her interest for life 
in it as his mother and heiress. The fact that she alleged that 
she obtained title to the pioperty under oral will of her husband, 
Raghubir Smgh, is immaterial On the 4th March, 1877, Rani 
Dharam Kunwar adopted Tofa Smgh as a son to Raja Raghubir 
Singh To a Singh, then knovvn as Raja Marendra Smgh, died in 
childhood about two and a half years after his adoption. On the 
20thof Januaiy, 1883, Rani Dhiram Kunwar'adopted another boy^, 
named Bam Samp, as a son to Raja Raghubir Singh, Ram Samp, 
then known as Ram Padab Smgh, died in June 1 885. On the 13th 
of January, 1899 Rani Dharam Kunwar adopted Balwaut Smgh, 
the principal defendant in this suit, as a son to Raja Raghubir 
Smgh. On the 18tb of January, 1899, Chaudhri Ram Niwaz, who 
was the father of Balwaut Smgh, executed a deed, by which be 
acknowledged that he had given his son, Balwant Singh, then 
16 years old, to Rani Dharam Kunwar, widow of Raja Raghubir 
Singh, deceased, Rais of Landhaura, as an adopted son for her 
and her husband, and stated that— 

the Ufctdri 


*' tlie usual religious eeremoaiBS and those oonuected with 
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Oq the Isfe of May, 190(>, oneBaldeo Singh, claiming to be the 
reversionary heir of Baja flighubir Singh, brought a suit in the 
Court of the Subordinate Judge of Saharaiipur against Rani 
Dharam Kunwar and Balwant Singh t(j have the adoption of 
Balwant Singh set aside. In that suit evidence as to the alleged 
adoption was taken. The main contention of Baldoo Singh, so 
far as the adoption of Balwant Singh was concerned, was that 
Baja Baghubir Singh had not give'n to Eaiii Dharam Kunwar 
authoi ity to adopt a son to him, and that any authority which 
Raja Baghubir Smgh may have given to Ins wile to mako an 
adoption was not an authority which enabled hci to make succes- 
sive adoptions. No oral evidence to prove that an authority to 
adopt had not been given to Rani Dharam Kunwar by Raja 
Baghubir Singh was appa'oiitly procurable; Rani Dharam 
Kunwar did not give evidence m that suit, but m her wiitten 
statement in that suit she allege! that she bad “under valid 
authority and after due proclamation adopted Balwant Singh, 
defendant no. 2, and the afoiesaid adoption is in every v ay proper," 
Her pleader in that suit stated to the Court that the aiithoiity 
to adopt was oral, and as to the nature and scope of her author- 
ity to adopt, said *that Raja Baghubir Singh’s object in giving 
bis wife authority to adopt was that “ in tin' event of Bani Dha- 
ram Kunwar, who was then pi«gnant, giving liirth to a daughter, 
or of a son being born and dying, she should adopt, and in tho 
event of the death of that adopted son she should again adopt, 
and in the event of the last-named also dying, she had authority 
to adopt again, and so on.” There was documentary evidence 
put before tbe Subordin'’tp Judge and four witnesses were called 
to prove the onl authmity to adopt, but the Suboidinate Judge 
did not believe these witnesses, and he found that Rani Dharam 
Kunwar had not authoiity to adopt Balwant Siugh, as the 
authority was not one authorumg her to make sueoeitaive adop- 
tions. Having found, however, that Baidoo Smgh had failed to 
prove that he was a reversioner, the Suboidinate Judge dismissed 
the suit, but in his deciee he inserttd his finding against the 
validity of the adoption. That decree came on appeal befofe the 
High Court at Allahabad, and the appeal was dismissed ; but the 
High Court; on the applioation of Bal\^nt Singh, struck out of 
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me iudun law eepoets, 

B»a. Si«H tl>« adoption on tho ground that, Baldoo Singh luvin, 

‘A” to lint d7no‘l*- >« authori, 

esisted by Earn Dharam Kimwar, and lier adyocate fianlly in. 

invalidity ot the adoption letamed in the findin« aa tolho 
decree of the Subordinate Judge wc. that it might be uH 

Before Baldeo Singhs suit was dismissed Rani Dhaiam Km- 

war and Balwant Singh had quarrelled. Balwaut Siuirli 
cUiming hie full rights ae an adopted eon and CSulflt 
bound by the terme ae to Eani Dharain Kunwai’e polTon ll 
regarc to the ownership, management and control oUhe pronertv 
hat had come from Baja Eaghubir Singh, which had been agreel 
to by, Cfendhrr Earn Niwaz in the deed of the I35h of Jannarv 
1899. and she determined to repudiate the adoption 

SlTr’"- “ S.t2 

Dir Smgh had never given her authority to adont a .,nn ^ i 
prayed that it might be declared that she had no power to 
Balwant Singh, and had in fact never adopted him Z r 

void and ineffectual as against her Balwant Singh was 

deed in her name and under her sealin h ■ u ^ registered 
Ham Eaghubir Bingh. wt‘‘I;::rh“^ 

’ , to‘«os 

, parfoim my oMsmony La j„nr, La ™ T ! 

• • yoar aeati boooiia tha alwolat' ow Jr ana no.^ T “ aftM 

forbid „ rbe son wio migL; LLp laX"- 

have powor to aZ 



In that deed Eani Dharam Kmiwar, amongst soveral other 
things, also alleged that she on thu day on winch the deed heais 
date, after performing the necessary ceremonies adopted Balwaiit 
Singh, son of Chaudhri Kam NiwaZj to Iieisclf and her liinsbantl 
in the presence of the gently, the di'-triebauihoriths, and other 
European gentlemen, and the mombtrs of her hiradri, and that 
Okaudhri Earn Niwaa gave Bahvant Singh to her as an adopted 
son. That deed was on the 19th of Januaiy, 1899, duly registered 
by the Sub-Eegistrar of Eiirki, Eani Dharam Kuiiwar having 
first personally admitted in the piesenco of the Sub-Eegistrar its 
execution by her. In her plaint in her suit agaiubt Baiwaut 
Singh she endeavoured to explain away that deed by alleging 
that she had no knowledge of that deed before July 1904 ; that 
she had not got it registered ; that it was written in her name 
without her knowledge on the 13th of January, 1899, by one Tahau- 
war All, who was her diwanin charge of her entiie business, and 
was her adviser, and that he had got it registered. She also 
alleged in her plaint that having learnt during the pendency of 
Baldeo Singh’s suit that Tahauwar Ali was secretly in collusion 
with Bahvant Singh she dismissed him, and she also endeavouiN d 
to explain away her written statement in the suit of Baldeo 
Singh, admitting the adoption of Balwant Singh, and her 
ploaderS statement in that suit as to her authority t^make an 
doption, by denying that her written statement and her 
[leader’s statement had been authorized by her. 

In the suit of Eani Dharam Kimwar against Balwant Singh 
.0 in his written statement, among»t other things, allcgotl that 
tani Dharam Kunwar had authority to adopt him to Raja Eaghu* 
bir Singh and that ho had been validly adopted. Thu Subordi- 
nate Judge held that Eani Dharam Kunwar was by her acts 
estopped from denying that Balwant Singh had been validly 
dopted to Raja Raghubir Smgh, and did not try any other issue, 
Ihe High Court at Allahabad, agreeing with the Subordinate 
udge, dismissed the appeal of Eani Dharam Kunwar, and there- 
ipon she appealed to Ris Majesty in Council c.nd again failed* 
3he facts which this Board has stated as to the history of the 
itigation and as to the positions of the parties and their acis 
lave been derived from the record of the appeal lo His Majesty 
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^in Council in ■which the Boaid gave its decision of the 23id of April, 


RisAii Binqh The evidence upon which that decision was arrived 

V. at was before the Board in fcho lecoid of that appeal It is said 

RAL'WANT ^ ^ 

Singh, thl,t evidence to show that Rani Bhaiam Knnwar had no author* 


ity to adopt Balwant Singh had been evcludud in her suit, and 
that consequently the Boaid in 1912 ought not to have found 
that Balwant Singh had been validly adopted, It is true 
Rani Dharam Kunwar applied to the Suboidinate Judge that 
evidence should be taken, hut it does not appear that she ever 
applied to have witnesses summoned or tendered any evidence 
which was rejected. It is difficult tc conceive what oral evidence 
Rani Dharam Kunwar could have produced, except her own per- 
sonal evidence, to prove that she had received from Raja Raghn- 
bir Singh no authority to adopt, and if she had given evidence 
that she had no authority to make the adoption suoh evidence, 
having regard to her own acts and documentaiy evidence on the 
record, could not have been accepted as true. 

Their Lordships in this appeal pressed the learned counsel 
who appeared for the appellants to state what oral evidence 
there was available to prove or to suggest that Raja Raghubir 
Singh had not in this final illness given to Rani Dharam Kunwar 
his authority to adopt, but the learned counsel was not in a 
position to suggest what oral evidence could have been produced 
to prove that Raja Raghubir Singh had not given that authority 
to his wife. The Board in 1912 was satisfied, and rightly satis- 
fied, that no further evidence as to the authority or absence of 
authority to adopt could be expected to bo produced by anybody 
beyond the evidence then already takeu. As appeals from the 
report of the case in 9 Allahabad La'w Journal Reports, 730, the 
learned counsel for Rani Dharam Kunwai contended in argument 
before the Board in 1912 that if it were held that Rani Dharam 
Kun'\^mr was not estopped from denying that Balwant Singh had 
1 cell 1 I idly ad iji id, ilu* ip'' m .ii’d-l hi i‘>’ !i,.iil any 


authority to adopt him; and luitljor contended liiat sueli authoiity 
as she alleged would not extend to the adoption in question. 
3 was arupie rnaiuii. I Jii tl ■■ .Vppeai Reciud nelnr,' ihe 
liicli the B".ud might Imci 
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to adopt a son to him, and that suoh authority was a general 
authority aud was not limited to making one or more successive 
adoptions. 

It is clear that the Boa? d in 1912 did intend to decide the 
question of authority to adopt as a question of fact. lu the 
judgment of the Boaid it is said ; — 

“The third question, vi?., as to whether the Rini had authority from her 
husband to adopt the defendant gives risi to tho point which h is been argued 
before then Lordships ” 

And then their Lordships dsalt with the contentions on that 
subject, and found that Raja Raghuhir Singh had given to Rani 
Dharam Kunwar a general power to adopt which justi fied her 

adoption oi Balwant Singh, and said : — 

Their Loidships, in reviewing the facts, of the case, are of opinion thufe the 
question may well be decided as one of fact oo the Rani’s own stitemcnts 
without reoou'sa to the doctrine of estoppel In their view she was speaking 
the truth in Baldeo Singh’s action when pleading 'as to her authority.’’ 

It is clear that the reasons of the Board in 1912, for deciding 
thus as to the facta an I for nob confining the decision to the 
question of the estoppel were to quiet any religious scruples, 
which might have arisen if Raja Rigliubir Singh could be said 
to have a son only by estoppel to perform religious duties, and 
also to put a stop to further litigation as to the validity of the 
adoption of Balwant Singh. 

There can be no doubt, in their Lordship’s opinion, that Rani 
Dharam Kunwar in her suit against Balwant Singh did, notwith* 
standing the personal estoppel under which she kbouied, repre* 
sent the eitato on the question, of fact as to whether Balwant 
Singh had or had not been validly adopted, and that she repre- 
sented the festate within the meaning of the rules in Katmm 
Natehiar v. Srimub Bajah Moottro Vijayix Bazandha Bodha 
Gooroo Bdwmy Beriya Odaya Tawar (tho Shivagunga case). 
(3). The principle of law to be applied in suoh cases was, their 
Lordships consider, correctly summarized by Mr. Justice BAiTEEJl 
in his judgment in this ci.se thus Where the estate of a 
deceased Hindu has vested in a female heir a decree fairly and 
properly obtained against her in regard to the estate is, in. the 
absence of fraud or collusion, binding cn the reversionary heirJ* 
(1) {1S6S) 0 Moo., I, A,, 589. 
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It cannofc be said that there had not been a fair trial by the 
Board in 1912 of ^he right in the suit oi Rani Dharam Kunwar 
against Bal want Singh. The light in that suit was his right to 
the estate as son validly adopted tofEaja Raghubir Hingh, It is 
true, as v/as pointed out in a judgment of tho High Court in 
this suit, that the rule ol fiia, as enacted in section 11 

of the Code of Civil Piocedurc, 1908, is not sti icily applicable in 
this case, as the plaintiffs veio not parties fo the suit of Rani 
Dharam Kunwar against Bal want Singh, and do not claim under 
a party to that suit, but the principle of m jiidioata has been 
applied rightly by the Courts in India so as to bind reversioners 
by decision in litigation, fairly and honestly conducted, given for 
or against Hindu females who ropresentel estates, as Rani Dha- 
ram Kunwar did in her suit against Balwant Singh. 

It has been urged by the learned counsel ior the appellants 
here that Rani Dharam Kunwar cannot be regarded as having 
represented the estate lu her suit agaiiibt Balwant Singh, as by 
her acts she was personally estopped from denying that she had 
validly adopted him to Raja Raghubir Singh. In the absence 
of all authority, their Lordships cmnot decide that a Hindu lady, 
otherwise qualified to represent an estate in litigation, ceases 
to be so qualified merely owiug to personal disability or disadvan- 
tage as a litigant, although the merits are tried and the trial is 
fair and honest, 1 he principle is that reversioners must risk 
that, so that there may be an end to litigation. 

Thtir Lordships will humbly advise His Majesty that this 
appeal fails, and should be dismissed with costs. 

Appeal dimiiased. 

Solicitors for the appellants : — T. L. Wilson S Go, 

Solicitor for the respondents \ Edward Dalgado, 

* h V. Wt 
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Before Mr, Justice Piggott and Justice Walsh, 
bam DU lari (Defendant) v, HARD WART LAL and others {PDAiNTiri''S),* 
Act If 0. IX of 1908 {Indian Limitamn Ac t), schedulo 1, arJIe Lmitia^ 
kon—Sah — Govtmnt to make goad Io„s la ca^o of Van lee being comgedad 
to 'gay money in eieesb of sale considsra hn~B>each of cevenana Suit 
against vando>s oti covenant of indemnity. 

Where vendeas are smug their vendora on .a covenant of indomnify 
oontamed in thoir sale dc«d, having been obliged to rodeom a piior mortgage, 
the existence of which the vondois did nob disclose, limitation runs, not 
from the date of the sdo deed, but from the date when the plaintiffs suffered 
actual loss by reason of their being oompellod to pay off the prior mortgage 
eharge. Mam Tivsari v. Baglmnath Ttuari (1) referied to. 

Tai facts of this ease were as follows • 

The predecessor in interest of the appellant executed on the 
23rd of April, 1889, a simple mortgage of certain property in 
favour of one Chatri Lai. Subsequently, on the 4th of July, 
1901, he sold the same property to the plaintiffs. Jn the sale-deed 
there was no mention of the mortgage ; on the other hand, there 
was a covenant to the effect that the property had Leen sold to 
the vendees free from all liabilities and debts, and that if any 
portion of the property passed out of the possession of the 
vendees or if any excess amount ‘were charged against them, 
then the other properties of the vendor would be liable for the 
same, together with damages and costs. On an altermitive 
reading of the words in vernacular the italicised words would be 
replaced by " if they were made liable for any prior enoum- 
brance.^’ On the 1st of August, 1902, Ohatri Lai sued on his 
mortgage and obtained a decree for sale of the property. Even- 
tually the„20th of May, 1915, was fixed for the sale, and on the 
19th of May, 1915, the plaintiffs paid the amount of Chatri LaFs 
decree into Court and saved the property from sale. On the lOfch 
of July, 1915, the plaintiffs brought a suit against the appellant 
for recovery of the amount together with interest from the estate 
of the vendor. Paragraph 4 of the plaint set out the covenant 
mentioned above j and the cause of action was said to have arisen 

• Meat Appeal No. fi7 of 1916, from a decree of Hatihar Lai Bhargava, 
Subordinate Judge of Shahjabanpur, dated the Ist of Deoember, 1915. 

(1) (I8fc8) I. L R., 11 All, '4 
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on the 19th of May, 1915. One of the pleas in defence was that 
of limitation. Tim court of first instance held that the cause 
Ram Dulabi till the plaintiffs hud to pay 

Haedwabi |;|jg money on the 10th of May, 1915, and that the suit was ihore* 
fore within time. O^he court decreed the suit. Hence this app^ual. 
The Hou’hle Dr. Tej Bnluulur S'apru (%vith him Babu 
Sarat Chandra Chaiidhri) for the appellant ;~ 

The suit is essentially one for damages for breach of the 
covenant of title contained in the sale-deed. That covenant 
was in the following terms, '‘the property has been .sold to the 
vendees free from all liabilities and debts.” The title was 
guaranteed to he free ; but it was not free owing to the existence 
- of the mortgage of 1889. The stipulation amounted to this, that 

the vendor was undertaking that there wore no encumbrances 
or that if there were any, they had been cleared by him or would 
be cleared by him before the transaction of sale was completed. 
At the time when the sale was completed there existed contrary 
to the stipulation conveying an absolutely free title, an outstand- 
ing encumbrance on the property sold. Consequently, the breach 
of the stipulation occurred as soon as the sale was effected j and 
the cause of action for a suit for damages for breach of the 
covenant arose on the date of the sale. It is pointed out in 
Ealsbury^s Laws of England, Vol, 21, pp. 462, 464 465, 

- that such a covenant is not a continuing covenant but is 

broken once and for all at the time of the convey;ince if there is 
a defect in title; and consequently time begm.s to run forth- 
with. This principle has been followed in India in the ease 
of Tulsiram v. Murlidhar (1), and was discussed with appro- 
yalin the case of Ardesir v. Vajeaing (2). The same rule 
is laid down in Dart : Yendors and Purchasers, 7th Edition, 
pp. 788, et seq.; and a distinction is drawn there, as well as in 
the passage from Halshtiry’s Laws of ! nglancl cited above, 
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en a covenant of title and a coveuanl for quiet enjoyment, 
thrt point of time from which liiniufcion for an actina for 
ins to run in cither case. In the case of ffari 
nnath Tiwari (3) Edge^ C. J., remarked 
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that if the suit had been for the breach of a covenant of title, 
no doubt the p3riod of limitation would begin to run from the 
time when the deed was executed. As, however, there was no 
covenant of title in that case but onlj?- a covenant for quiet 
enjoyment, it was held that the cau.s 0 of action did not arise 
until the happening of an event disturbing that enjoyment. 
Reference was made to Tu'^ner v. Moon (1) and The SeerS' 
tary of State v. Peinmaraju (2). The eauso of action havitig 
arisen on the date of the sale, the suit should have been 
brought within six jA-ars of that date, under article 116 of the 
Limitation Act. As has been laid down in many of the authorities 
already cited time begims to run, in such cases, from the date 
of the conveyance, although the vendee may not have knowledge 
of the defect in the title. It is, therefore, immaterial when the 
plaintiffs came to know of the existence of the mortgage. At 
any rate, they had knowledge of it when they were made parties 
to Chatri Lai’s suit in 1902. Even if it he regarded that the 
cause of action arose on the date of the decree in that suit, the 
present suit is still barred by time. 

Pandit Baldev Ram Dave, for the respondents, was not 
called upon. 

PiGGoTT and Walsh, JJ. r—Tnis is an appeal by the defen- 
dant in a suit which, as brought, was a suit for dumage.s on 
account of the breach of a covenant of indemnity contained in 
a sale-deed of the 4!tli of July , 1901. That deed in itself arose 
out of and formed the completion of a transactioa embodied in a 
previous deed of the 9bh of January, 1899. The plaintijffs in 
this case represent the transferees of the vendees under these 
two deeds and the defendant the vendor in each of these deeds. 
The vendor purports to convey certain property free of all 
encumbrances, and in each of them there Is a covenant setting 
forth what is to happen in the event of its being found that the 
property is in fact eneumberel, and in the event of the vendees 
being disturbed in possession or having to make any payment on 
account of some previoui-ly existing encumbrance. The matter 
is dlearer in the earlier of the two deeds, but no doubt the point 
has to be decided with reference to the agreement as embodied 
1) {1901] 2 Oh., 825. :(a) (1916) 80 M. L. J., 675) j §6 InSiau Oases aSi, 
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at the end of the deed of tie 4th rf July, If 01 on fagp 8 K of 

the book before us. We have only referred to the previous 

Eam l)0r,ABi in Older to explain the nature of the transaction as 

Habdwabx thi owing light on the intention of the paifeics and the footing on 
which they voro dealing with one.nother. Uiifnlunatoly, in 
the deed of the 4th of July, 1901, there 1 as 1 een a eleiicd error 
on the part of the scube in that very poition of the document 
which is most mateiial for our purpose, We art not suie that 
this error is really vital to the decision of the qut^ion aigiiid 
1 efoieus, but the error is theie and it is as veil that alleiition 
should be called to it A eeitain woid in the de< d may lave 
been intended to be written as “ inaqabal ” or as “ fazil ” As 
the document stands it is actually ■vvritteu “faqabal,*’ which is 
nonsense, but it must be intended to be lead as one or other 
of these two words. Now on the one leading the expression is 
correctly translated in our paper book by the words or if any 
excess amount is charged against them , ” on the other reading, 
we may translate “ or if they are held chargeable with any 
encumbrance,” The latter of these two readings would be less 
favourable to the appellant’s case and for tlie purposes of argm 
ment we may adopt the former. The covenant then is that, in 
the event of the vendees having to pay some excess amount, that 
is to say, some further charge over and above the sale considera' 
txon set forth in the deed, the estate of the vendor will be 
liable to make it good, together with damages and costs Im- 
mediately before the words above set forth there is a recital 
that the property is conveyed to the vendees free from ail debts 
and liabilities or claims. Then follows the agreement that if 
any porf-ion of the property passes out of the possession of the 
vendees, or they fail to obtaiu pos’^ession, nr iin.'iliv. in the 
altornstive, if any excess aui'j’int is charged against them the 
other property of tno \eiidof xvill I'o liable tor damao'e.'i. It 
subsequently transpired tliat therie wa*^ a prior encumbrance on 
the property conveyed in tliu shape ol a mortgage ia la\ our of 
one Oli.atri Lai. A suit w*as brought on thL mnri gage hi whiqh 

It nlainfcifts, ihe vendees, were iftipl^^f^ 
apor. i be claiip^’^as ^h^6pt^d^t 

•ur of 
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the property from sale under that decree the present plaintiffs, 
the Yendoes under the deed of the 4th of July, 1901, had to pay 
up the sum now claimed by them, consisting of the nxortgage 
money due to Ohatri Lai along with interest and costs In the 
court below this claim was resisted upon a variety of pleas, 
some of which are repeated in the memorandum of appeal now 
before ns, but tbe appeal has been argued upon one ground only, 
namely, on the plea of iimita tion. 

There was an issue on this point in the court below (issue 
No. 5), and the learned Subordinaue Judge disposed of it very 
briefly, by pointing out that in his opinion the cause of action 
accrued to the plaintiffs in the month of May 1915, when they 
had to pay the money to Ciiatri Lai, and that this plaint bad 
been filed with great promptitude in the month of July 
1915 He held theiefore thac it was clearly within time. 
Curiously enough, in the memorandum of appeal before us this 
finding on the question of limitation is not in express terms 
challenged. We have been told, however, that there has been 
some error or oversight about the diafting of the memorandum 
of appeal and that the plea taken in the first paragraph was 
intended to read, “ that the plaintiffs had no subsisting cause of 
action, ” and so raised the question of limitation At any rate 
we have heard the appellant on this point, and it was within 
our discretion to do so. The plea is based upon tbo contention 
that the agreement embodied in the last paragraph of the deed of 
the 4th of July, 1901, was simply a covenant of title, that there 
was a breach of this covenant the moment . the deed itself was 
executed, that a cause of action accrued to the plaintiffs on that 
very date and that consequently the present suit is barred under 
the six years’ rule of limitation As subsidiary arguments on 
this point our attention has been drawn to the fact that the 
mortgage in favour of Ohatri Lai was a registered document, of 
which it might be said that the plaintiffs had constructive notice, 
and that in any event they had actual notice of it when Ohatri 
Lai instituted his suit, which was as long ago as the year 1902, 
The argument before us has proceeded upon lines whidh evidently 
were not followed in the court below. Our attention has been 
drawn to a number of rulings, of which the decision most in 

46 
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point 13 tnat m Man Tiwari y Maghmath Tiwari (1) What 

— that case seems to us to lay down is that, if the plaintiffs in a 

M f “ oovenant 

of title, whether express or implied, it might bo hold that limita- 
tion ran against them from the date of the execution of the 
ce ; nt in that suit it«elf a distinction was diawn, and the 
plaintiffs wore held to bo within time, because they wore not 
suing upon a mere covenant of tide, and it was lield that their 
cause of action arose long subsequently when they were dis- 
possessed of a portion of land then in question. 

Similarly, in the present case, it seems to us that the plaintiffs 

are entitled to rely upon the words alreidy set forth as a cove- 
nant of indemnity and to bring a suit upon them from the date 
on whioh they suffered actual loss by reason of their beinir 
compelled to pay off the prior mortgage charge. The decision of 
the court below on the issue of limit itiou therefore appears to be 
substantially cmreot on the ground on which it proceeds, 
although the point was not fully argued. The appeal, therefore 
fails and we dismiss it with costs. 

dismissed, 

EEVISIONAL CEIMINAL, 

^ Befo e Mi Justice Piqgott. 

""I KHAH « RAJA BAM SMUH. • 

clm'sK and aesuitm m on,, bat convmd on tu othor 
S.otioail60oftte0oa»ot Onmraal Procsikr. is only aprtioabl. 
th. irymg afaoh.rgos or aojuu. the aeeueed .Itcgether. 

smil (2, foC.r 

™ by a 

ed on ihe former and convicted on the latter charge. The com 
plainant. M^nbammad All Idhau, was order, d to pay“ ompensati:' 

»• 2.0 to Raja Ram Singh on the ground that 

ANO. Ida Oe 1918 , from nn orae 7 "of $ 8^ “ 
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the charge of criminal intimidation was frivolous or vexation's. 
Against this order Muhammad Ali Khan applied in revision to 
the High Court. 

Maulvi Tqhal Ahmad, for the applicant. 

Bahu Piari Lai Saner ji, for the opposite party. 

PiQQOTT, J. -Raja Ram Singh was tried at one trial by a 
magist rate of the first class on two charges framed under section 601 
and section 5t*0 of the Indian Penal Code. He was acquitted on 
the former audconvictel on the latter ohaige. The comp'ain.mt, 
Muhammad All Khan, has been ordered to piy a compensation 
of Rs. 2) to Raja Ram Singh on the ground that the cbaige of 
criminal intimidation was frivolous or vexatious. The que^^tion 
I have to determine is whether this order is legal in view of 
the fact that Raja Ram Singh was convicted on one of the two 
charges against him. I must take it that the complainant’s case 
was that the two offences in question weie committed in tlie 
course of one series of acts so connected together as to form the 
same transaction, otherwise they would have been separately 
charged and tried separately. The provisions of section 250 of 
the Code of Criminal Procedure will not apply to such a state of 
facts unless the Magistrate who tried the case discharges or acquits 
the accused altogether. The section speaks of “ the case as a 
whole, and contemplates a trial or inquiry ending in the unquali* 
fied acquittal or discharge of the accused. A complainant who, 
having a genuine grievance, wilfully exaggerates or distorts the 
same in order to aggravate the case against the accused is liable, 
in the discretion of the trial court, to be prosecuted for any 
offence against the Indian Penal Code which he may have com* 
mitted ; but the policy of the Legi-^lature seems to be to limit 
the summary jurisdiction of the court under section 250 of the 
Code of Criminal Procedure to simple cases, in which the coni"* 
plainant is found to have been wholly in the wrong. There is 
authority for this view in the case of Mukti Bewa v. Jkalu 
Bantra (1). I think that ease was rightly decided and that it 
covers the facts now before me. 

I set aside the order directing Muhammad Ali Khan to pay 
Rs, 26 as compensxtion. The money, if paid, will be refunded. 

Order set aside. 

(1) (1896) I. L 24 Calc„ 53, 
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EBVISIONAL OIYIL. 


Before Sir Henry BioMrds, Knight, Chief Jusitce, and JuMce 
May; 6 , Bramada Oharan Banerji 

JHUNKU LAD (nEi-ENDANTjt). BISriESUAN DAS and ANorarn 

(Pdaintxots) . ® 

Civil Proml2ire Code (imS), order XXni, ruli i ; 

plainHff to wimiraio suit wilJi. leave to bring a fresh one made when 
hmriivj of suit wae nearly woncliL'Jcd heave ijranteJ to ininy fresh suit - 
Exercise of diseretion—Bevi'.ion. 



ilunsif. A ftei; the evitteneo liarl con-* 
uit, the plainiiffs applied for leave 
iiiit. They based their applicatioa 
^roof of a plaint which was 
granfcv'jd leave to bring a fresh , 
: this order : held that tha csourt 
to bring a fresh suit, and the 
„ I exercise, a' lyroh^ 
application was not sufficient to bring 
purview of section 115 of the Oede of Civil Procedure. 

1 a suifc in the court of a 

- -'I, and either during 


eluded and cither during or after tl 
to withdraw with liberty to brini 
upon the fact that they had failed co give formal pr 
essential to their success. Tha 
suit. Upon an application in revis' 
had jurisdiotion to grant leave to the plaintiffs 
fact that tha court may have exercised, and probably did 
discretion in granting the plaintiff’s 
the case within the ]‘ ’ 

In this case the plaintiffs instituted j '* ’ ' 

munsif. After the evidence had been concluded, j 

or after the argamento, the plaintifls applied fol leave to with- 

draw, with liberty to bring a fresh suit. They based their 
appheatioa upon the fact that they had failed to give formal 
proof of a certain plaint whioh was apparently considered by the 
parties to be essential to the plaintiffs’ success. The court grant- 
ed leave to bring a fresh suit. The defendant thereupon applied 

to the High Court m revision under section 11,5 of the Code of 
Civil Procedure. 

Munshi Panna Lai, for the applicant. 

Mn Durga Ohamn Banerji, for the opposite parties. 

application in revision and arises 
intothe following oiroumstancos. The plaintiffs instituted a 
tmtm^e court of the munsif. After the evidence had oonolu- 

^ “Suments, the plaintiffs 

If W withdraw, with Uborty to bring a fresh suit, 

fhey baa^ ihev^apphoation upon the fact that they had Mlefl 
^ give lori^l proof of ^ certain .plaint whioh was apparently 
eiy ^ to be essential to the plaintiffs’ success 
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The court granted leave to bring a fresh, suit. The present 
application is made under section 115 of the Code of Civil Pro- 
cedure. That section provides that “ the High Court may call 
for the record of any case which has been decided by any court 
subordinate to such High Court and in which no appeal lies 
thereto, and if such subordinate court appears-*- 

(a) to have exercised a jurisdiction not vested in it by law, 
or 

(b) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted in the exercise of its jurisdiction illegally 
or with material irregularity, the High Court may make such 
order in the case as it thinks fit.*' It is argued on behalf of the 
applicant that the munsif acted illegally or with material irregu- 
larity in granting permission to bring a fresh suit. Order XXIII, 
rule i, deals with the withdrawal and adjustments of suits. Kule 
1 is as follows : — '' At any time after the institution of a suit 
the plaintiff may, as against all or any of the defendants, with- 
draw his suit or abandon part of his claim, where ■ the court is 
satisfied — 

(n) that a suit must fail by reason of some formal defect, or 

(b) that there are other sufficient grounds for allowing the 
plaintiff to institute a fresh suit for the subject-matter of a suit 
or part of a claim, it may grant the plaintiff permission to with- 
draw with liberty to iastibute a fresh suit. ” 

In support of the application the case, of Bai KasMbai v. 
Shidapa Annabel (1), the case of Khub Ohand v, Ajodhya 
Prasad (2), and the decision of their Lordships of the Privy 
Council in the case of Watson v. The Qollector of Rajshahye (S) 
have been cited. I may say, speaking for myself, that 
1 consider that a court ought to be very slow to give liberty 
to bring a fresh suit after a case has been heard out on the 
merits and probably an appellate court ought seldom , or 
never to do so except where an application has beem made- 
to the first court and the appellate court thinks the first court 
should have granted the application. I do, not . think . that it 
ever was intended that a plaintiff should have- the, - power 

(1) (1913) I. L. B„ 37 Bom., 082. (2) <1912) U A. L. 733. • - 

(S) (1889) 13 Moo„ I. A., 160. , 
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suit, after it had been heard on the merits. I would r 
the application. 

Banbrti, J. — I also am of opinion that the apph ation should ^ 
be rejected but I would confine myself to this ground in rojc>cfc* Bzigsia-yi 
ing it that it is not maintainable under section 116 of the Code 
of Civil Procedure. It cannot be s dd that the court below ex* 
ercised a jurisdiction which w is no veited in it by law. In the 
exercise of the Jurisdiction whiib it unloubiedly had it may have 
committed an error, and apparently it did commit an error in the 
present case j but that aloii*^ would not justify this Court in 
interfering und 31* section 115 as inr.erpreted by their Lordships 
of the Privy Council 1 1 previous cases, and also in the recent 
case to which the learned Chief Justice has referre h This being 
so, the application for revision cannot m my opinion be enter- 
tained and must be rejected. 

By the Court. — The oidcr of the Court is that the applica- 
tion is rejected with costs. 

Application rejected, 

BBYISIONAL OBIMINAL. 


Befo' 6 Justice Str Qeo ge Knos:. 

HI r EAM V, GANGA SAHAI a»d oihbbs * 

Act No. ZLVof 1860 {Indim Penal Code), •>eof%on triable 

Cou't of Session— Aocusi'd discharged ~0)iei d%)eet%ng complainant to pay 
compensation --Gnminal PiOeedu e Cade, see tion 250 Judgment mitten 
by magistrate > 

Section S50 of tlie Code of Onminal Piocaduro Is not apphoiMo wUero tto 
charge which is being inquired into by a magistciite is one which is exoluwvoly 
ti iable by a Com t of Session. Neither in such a case is tho magistrate empower, 
ed to write a Judgment , all that he is empowtrod to do is to record reasons 
fox a discharge, if he make such an order, and to pass the order of |[isoharge, 
Pattu V, Zaitu (1) referred to 

A MAGISTRATE of the first class was inquiring into a chari^e 
against certain persons under section 494 the Indian Penal 


and 4*20 of the Code. The Magistrate wrote a more or less lengthy 
judgment, dn which he criticize 1 the evidence with gn'at 
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jg^g minuteness, and wound up by discharging the accustd. He also 
passed an order, purporting io be under section 250 of the Code 
V. of Criminal Procedure, directing the conipliiaaafc to pay eompen. 

sSn nation to the ^ accuse 1. With lefereneo to (Ms Utter order the 

Second Addiuional Seodoiis Jadgo of Aligaib inferred the ca«e to 

the High Comt, recommending lhat the order should be set 

aside as illegal. 

Mr, 0. J. A, Hoskins, for thti applicant, 

Mr, Hihal Ohand, for the oppo'.ite parties. 

Knox. J. :_Tlii5 is a relereace made by Iho Second Addi- 
tioMl Sessions Jadj^e of Aligirli. He ■.ends us an order passed bv 
a first class Magistrate of Etah ordering tbo discharge of several 
persons accused before him and directing the oompUiiiant to nay 
compensation to the accused persons. The order dn noting pay 
ment of compensation is undoubtedly, to my mind, illegal and must 

was really an offence under section 491 of the Indian Penal OoL- 
sections 363 and 420_of the Indian Penal Code, which were added 
as sections under which the accused were alleged to be uuiltv 
wwe mere appendages to the original section. The Magistrate 

ad no jurisdiction to try the offence under section 494 of the 

Iniau PcMl Code, Sections 250 and 263 of the Code of Crimi- 

St r deal, with 

the trial of summons cases by a Magistrate, and the other in a 

r? T .fT® “ “““OM nor a warrant case Ail that the 
first class Magistate had Jurisdiction to do in a case of a ot ! 

of an offence ™der section 494 of the Indian Penal Code was fo 

, 0 ow he procedure laid down by chapter XVIII of ttiA n a 

■ ' ■ IS.T.-.S”-”; ^ 

' ; ~ I "der directing payment^^^^^ 

^ ;“»onmsetasideandthe compensation or suchT” o 

, , . ' 1 “V. hove been paid will be at once refunded 

u tiha mteufeioa -of 



jticlgmenb in the case. Now if the learned Magistrate will look at 
section 209 he will find that he is not antliorizetl to write a judgment 
in a case triable by a Court of Sassion ; all that Iio is ompowered i o 


matter at 


with paiaful>iaut6nes3. He has found it entirely unreliabie and 
worthless, and he has written a paragraph saying that he is dealing 
with the complainant for making a malicious complaint without 
any foundation to harass the accused. The case has to be thoroughly 
inquired into, A thorough and complete inquiry has not been 
made. I set aside the order of discharge and I return the case to 
the District Magistrate of Etah who will diiect Babu BriJ Nath 
Ugra, if he is still there, or some other Magistrate competent to 
hold inquiry, to take any further eYidence that may be offered, to 
examine the accused, and to commit) them to the Oouit of Session 
for trial. 

Order set mide. 


APPELLATE CIVIL, 


B&fo 6 Sir Een\y Bichat ds, Knight, Ght$f ^miie a, and Mr. Justice Tudball. 

LALTA PEASAD OHAUDHBI (Pi^AiNiiCT) y. GOKUjD PBASAD 

AND OTHBES (DSPENDANTS) * 

Pra-em^hon---‘Oustm — Wajib-^ul-am.^Bight of pi e-emidton aegiiircd by means of 
impo) feet pat itiion of the milage. 

There being a pre-existing onstom of pre-emption in a village, a right of 
pia-emption may arise in favour of an indiviiual co-shart-i* just as much by the 
creation of a new path by imperfeot partition as by purchase by the co- 
sharer of a share in the patti, MahaiUo Piashad Sahu v. Jaigal Kant (2) 
dissented from. 

Thi wajib-ul-ara of a Tillage, framed in 1860, afforded 
evidence of a custom of pre empfeion existing in the village, 
the first right being to kwaadar-i-JmriUf or co- sharers in the 
same sub-division of the village. Some time subsequent to 1 860, 


« Second Appeal Ho. 6 of 191T, fcoia a decree of Gopal Das Mukorji, 
Additional Subordinate Judge ofOorakhpur, dated the 28fch of September, 
reversing a deoree of Sirish Prasad, Munaif of Bansi, dated tho 29th o£ 
January, 1916. 

(1> (1904) I. li, a., 26 Ai4 §04, (g| {1910J s India tt Oases, S6T. 
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- ■ — uj, xuiperifCT, pariKiDD. j, share m one o 

- the new pa'tie ao formed wae bold and a suit for pre-empiion was 
brought by a oo-sharer in th. same patii The court of first 
instance gave the pkmtifl a docive Too lower app 11 ^te ourt 

tie plainuffb boiug in the same p.tti as the ve ..lor was due to 
impertect partition. The pla.at.lt appc tied to the H.ga Court 
Mr. J. 5f^mw^,for the appelkni, 

Muashi Gulzari Lnl, ior the respondents, 

Eiohards, C J. and Tudball, J. r-This appeal arises out of 
a amt for pre-emption Toe plaintiff is a oo-aharer in the same 
pat 1 with the vendor, but the patti was created by iniperfe! 
partition and in more re ent years. There seems to bLc ispute 
tha a custom of pie emption prevails in the village The enlrv 
m the wajib-ul-arz of 1860 gives the first right io hmadar 

co-sharer in the same sub division as the vendor would have a 
prferea. over a oo-sharor in another sub-division. The court 
of first instance deireel the plaintiff's claim. The lower 
appellate court reveisedthe decision of the court of fiist instance 

2'Z ZZZTd' the plaintift-s being in the same patti 

as the vendor was due to imperieofe partition. It referred to fha 

case of Mahadeo Prashad Sahu v. J„pU Mut (1). We do not 
agree with the decision in this case. It seems to us that where a 
custom is proved and the plaintiff can show that he comes wltldn 
the custom at the time of the sale he is entitled to the benefit of 
a custom The mere fact that ho was not within the cnstoi 
prior to partition does not prevent him from m.il 

acquiring the right. For einmnlo t. „ « i T ®“®®‘ 3 “®ntly 

a MshaL alniL ^ that if 

a m snarer a^mred a share m a patti by sale that he would 

not have the right of a co-sharer in that patti unon T Jl a ^ 

ilne^ly made by one of the co-sharer ! 

plaintiff a .qnired by inipeifootprr,t“nlre?u t fi T 

the co-sharers as ir hf In 1 or.-. • . 4 'nndingupon 

oa- tb6sppM|,,M,,.id, J ^ Wo loust 

«;r ar r a 


LAOHHMI KUNWAR (Deb’enbant) « DURGi KtFNWAR (Pemhtiff).* 
Smu I iW-^Jotni Mmd‘i family --Pa> tition-^Ag, eemeni pi partuion of proper ty 
of their Jm&hmds oxecufed by two widows — Ci etimsfanc6<-. imahdating 

sueh agreement 

Two brofclierB, constituting a joint Hindu family, diod within a yoar of 
each, other, each leaving a widow surviving him. The two widows oxeoutod 
a deed of partition of the property of their husbands, m whioh it wis rtcited 
that the husbands had died on ceitam dates, that they had ben joint “ m 
food, busimss and everything,” but aho. novoithcless, th-it the exeoutants 
« became the ow. ers of the propeity left by theii husbands m egual sbarts.” 

The propel ty was never pbysioilly divided, and s ime tuns later tho widows 

brought two suits - the one asking foi actual partition according to the deed, 
and the other (the widow of the brother who died la t) foi possession of the 
whole estate. 

Meld, that the latter was entitled to succeed Either the gratuitous 
alienation by her of one half of the property to whioh she was entitled was 
tho result of deception piaofcised upon hai by some one batter aoqu unted with 
the facts, or else both parties to tho deed of partition were under a comm n 
mistake regarding their respective ughts 

The fhots of the case are fully set forth in the judgment. 
Brieflf stated, they were as follows 

iSathmal Das and Pern Eaj were two brothers. Nathmal 
Das died, leaviug a widow, Mu-^am mat Lathhmi Kunwar, and her 
name was entered in the village papers in respect ot the property 
which had stood in her huohand’s name. Within a year, Pern Haj 
died, leaving a widow, Mu-»ammat Durga Kunwar, besides 
daughters. Musammat Duiga Kunwar’s name was entered in 
respect of the property which had stood in Pem Raj s name. A 
few months later the two widows executed and got registered a 
partition deed in which it was set out that the two brothers had 
been joint till death, that after their death the two executants 
became the owners in equal shares of the property left by the 




between themselves in two equal lots which were specified 


set out in her plaint that she had been authorized by her husband 
to adopt a son, that she wished to do so, that thereupon dispute? 
arose with Musammat Durga Kunwar regarding the property, 


» Fust ippeiil No. TS of 5.91'% fium a asocee of Shams.ud'ain Eh an, I*irst 
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that the matter was referred to arbitrator^ who made aa award, 
and that tliepulition deed was executed in aceoulmeo with that 
awarl. She praye I fora do d irat ion of her right to &©p irate 
possession of the property allotted to her by the p irlitioa deed, 
Musammat Durgi Kiiuwar in her plaint stated that on the death 
ot JSathmal Das, Pern Kaj became by bnrvivoihhip the owner of 
the whole property; th it upon the death of tho latter she beoame 
entitled to the whole property, and that the partition deed was 
not binding on her, inasmuch as her signature had beon obtained 
by fraud and in ignorance of the nature of the deed and of her 
legal rights. Tho court found in favour of the allegations of 
Musammat Durga Kuuwar, and decreed her suit and dismissed 
the other. Musammat Lacbhmi Kunwar appealed. 

Mr. B. K O’Gonor (with him Maulvi S, Abdullah), for the 
appellant, after discussing the evidence, submitted that the lower 
court had considered the case from a wrong point of view. The 
deed of partition was executed ny both the widows, audit was 
binding on the parties as a family settlement. The question to 
be considered was not what the actual rights of the parties were 
at the time when that deed was executed, but whether there was 
a dispute between, or doubt in the minds of, thosel;^ies aato 
their respective rights, which dispute or doubt was settled by 
means of the partition deed. Therefore, the question was not 
whether the two brothers were, as a matter of fact, joint or 
separate, but whether there was not a dispute on that point. 
As regards the threat of adoption the question similarly was, not 
whether If made it would divost the estate of Musammat Durga 
Kunwar, but whether she could have been influenced by the idea 
of a possible adoption divesting her whole estate, into giving up 

li P ^ ^ settlement had to be examined not in 

tyUg^tofwhatacourfc of law would deoide on the matteri 
but what l^e members settling the matters 
hly their rights to he. 

for the respondents 

tnd, and in fact it was set out the partition 
two brotuors were j'dnu ^ 

a fr.ee and 



widows succeeded to equal shores, that altogether "viliales the 
settlement. Farther, as a matte « <’v‘’h«vv, if Mu'^ammat LachLmi 


had vested in Musammat Darga Kunv/ a* the adoption would 
have been invalid and would not ha<'* divested Musammat 


Kunwar was made to believe that such an adoption would 


such belief, it would not be binding on her. In deciding 


Durga Kunwar, the court has to consider not only whether 
she knew what sho was executing, but also the circumstances 
which induced her to enter into the transaction. 

Mr. B. M. OVonor was heard in reply. 

Piggott and Walsh, JJ. r—Tiie litigation leading to these 
wo first appeals arises out of the following state of facts. One 
Kundan Lai had two sons, Nathmal Das and Pern Raj. Nathmal 
Das died in the month of June, 1913, leaving no children surviv- 
ing him but a widow, Musammat Lachhmi Kunwar, who is the 


Baj by the respondent Durga Kunwar. On the 29th of July, 


A 20 and the following pages of our record of first appeal Ho. 80 


(1) PSIHJ) L a, 14 Bom,, 46a. (2) (1903) I. L. R, 26 Bom., SS6 

(8/ (1908) I. RB., aa Mad., S28 


1 the month of February, 1914. 

He left no son, but he left daugh- 

f ters, and a widow, Musaftmat 

Darga Kunwar, who is the respond- 
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curtains of a bullock cart. Each lady was identified by an own 
brother there present for that purpose. The Su''-Begistrar read 
over the docunieat an! both hclies admitted execution. The 
document was then regi (tered It c with a re ifcal to 

the effect that the tuo bj others, Nathmal and Pcm Kaj lived 
jointly, which is foliov^ed up by the emphatio amplification that 
’* they V ere joint m food hu lucss, and oveiyl-hing/* It is thou 
admitted that Nathmal Da-, died first and Pem Eaj after him ,* 
but upon this admission follows the curious recital that the two 
executauts of the document, the widows of the aforesaid brothers, 
“ became the owners ot the property left by our husbands in 
equal shares. ^ On this basis tie two executants proceed to a 
detailed division and apportionment of the estate which originally 
belonged to Nathmal Dis and Pem Raj between themselves. It 
is not denied that the apponiunment is a fan one on the basis on 
which It proceeded, namely, on the assumption that the two 
executants weie the owneis of the property in equal shares. 
About a year later a dispute bioke out upon applications made by 
bot adies lor a succession certificate in respect of the colltotion 
of certain debts due to their husbands. The necessary certificate 
was eventua ly granted to Mu^-ammat Durga Kunwar, for reasons 
with whi h we are not concerned , but the dispute over this matter 
led to the institution of two distinct suits. In each case one of 
e wi ows came into court as puintitf and impleaded the other as 
defendant. Musammat Lachhmi Kunwar asked for a declamtion 
a rmmg er right to separate possession and enjoyment of the 
property allotted to her by the deed of the 29tb of July, 1914, 

plc^int she states that on the death 
of each of the brothers their respective widows had entered into 
possession and enjoyment each of the undivided share in the 
fomily property belonging toher ownhusband. She then suggests 

wt h dT’"'' “ Musammat I.achhmi^lum 

war, had been authorized by her late husband to adopt a son to 

a d was proposing to exer use the right. Hence there was a 
to arbitration and a division of the property between 
effected by two arbitratoifs named in tks 
qbJuly, 1914, was drawbi tip 
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by both ihe parties, and Musammat Lichbmi Kunwar claims that 
it is binding upon the widow of Pern, Eaj, Musammat Durga 
Kunwar sues for a declaratirn that she is in no way bound 
by this document, that she is in law the owner of the entire 
property which had formerly belonged to the two brothers, 
Nathmal Das and Pern Eaj, and is entitled to be put and 
maintained in possession of the same in spite of anything 
contained in the partition deed already mentioned. Her case 
against that document is set forth in paragraphs 9 and 10 of her 


Lachkmi 

Kokwar 


DcBaA 

Kchwab, 


be binding upon the plaintiff, noc can tba defendant benefit from such 
prooeedmga and documents The plaintiff is a^aicfrtHas/imlidy and is illiterate 
and hard of bearing. She has no koowledga of zamiadari affairs and legil 

rights, Moreover, she did not gat an opportunity to make inquiries owing to 

grief." 

In the evidence which she gave in court Musammat Durga 
Kunwar went the whole length of setting up a case of fraud pure 
and simple. She said that the brothers of Musammat Lachhmi 
Kunwar having secured the assist mce of her own brother, took 
her to the tahsil at Khurja, telling her that certain arrangements 
were being made about the lambaidaiship of the landed property. 
She was too hard of hearing to ^ e able to understand any docu- 
ment from its merely being read over to her, but she had been told 
that she must say "yes ” in reply to any question that might be 
asked her and must put her thumb-impreasion to any paper which 
might be placed before her for that purpose, In this way she 
accounts for the execution of the deed in question. There has been 
a good deal of conflicting evidence in the court below, but the 
learned Subordinate Judge has made up his mind to go the whole 
way with Musammat Durga Kunwar and has substantially found in 
favour of her all gacio »s of frau I as made in her evidence. In 
appeal we nave been asked to consider rather what would be the 
position of Musammat Durga Kunwar in respect of this document, 
evep assuming that she executed it after understanding its contents 
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and its general effect as dividing the family property eqi 
between herself and Lachhmi Ktmwar, The first question w 
comes np for consideration in this connection is that of the j 
ness or sepaiation of Natlioi il l\is and Pern Raj, There v 
distinct issue upon this point h\ ^ ^ 30url below and a good de 
conflicting evidence V as proouco I, but the leainecl Subordi 
Judge has come to a cletU fiadmg that tho brothers were mem 
of a joint undivided Biridu family at the moment of the death of 
Nathmal Das. This finding is not challangsd in ihememoran 
of appeal which Musammat Lachhmi Kunw ir has filed in ideu 
terms in each of the two cases. It is unnecessary therefore for us 
to go into the evidence upon which it rests, beyond lemarking that 
there certainly was evidence to support it, including Musan 
Lachhmi Kunwar’s own admission in the disputed document of 
29tb of July, 1914. We must take it therefore that when HatS 
Das died the whole of what had 1 een the joint family proper 
himself and Ms brother passed by suivivorship to Pern 
Musammat Lachhmi Kunwar retained nothing in law excc 
riffht to maintenanoG, When Pom Rai died the estate, veste 


inheritance m his widow, Musammat Durga Knnwer. The question 
then is whether this lady is I ound by a giatuitous alienation of 


was induced to believe it to be true by anyone better Acquainted 
with the facts, she is entitled to relief against this document on the 
ground that she was deceived into executing it and that she executed 
it without such knowledge of the facts and of her true position as 
"woulci be neceSiSary in order to bind v. lO' Lrclrixncisli'iTi liiclv in a tranS" 
ucli--u M t.bi^ L, in - .i-’- ■ .i -I, i piiTh'i .i. -h • 

document ''ii.io iiude’' a ini'! i ">i 1 1 'i* lo litiidr 

the contract in question is liable io be set asi>!e on the ground of 
common mistake, if upon no oiher. Prom ilus poinc of view the 
pu'.ilionscotii, ch-sir ciu-ig'!, 1 ,0 Ciund b. raid on IicKmU 

Lachhmi Kunwar has bv;en to contend <. toki !^e 
on represents in some way-^ 
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on tlio qnes 

separate, when the document ihelf recites th%t they were joint In 
Musammat Liohhmi Kun^^ar’a pUmt and also in some of the eri- 
denee led by her, an attempt/ was in ids to suggest that tlieie was 
a bond fide dispute between t!i^ pirtios of quite a dilfeimt kind. 
Tne suggestion is that Mu&amraitL »c,hlimi Kuiniar was pioposmg 
to adopt a son to her doeeased husbind, that the ctfeot of thh 
adoption would bo to deprive Mu^amnut Burga Kunwar of the 
estate held by her as widow of Peni Jlaj, oi at least of one-Ldt 
of the estate, and that, in older to avoid a dispute upon this point 
and to make sure that any adoption which Laohhmi Kunwar might 
eftect would nob give the adoptive son more than one-half of the 
estate, she was induced to enter into the transaction in question, 
Whether the evidence on the record would bear out this plei, as a 
matter of fact, assuming thit it proceeded upon coireot propositions 
of law, is an arguable question. The plea may be di-zposed of upon 
the ground that it does not proceed upon a ooireot proposition of law. 
It is sufficient to lefer to two cases, Chandra hm Bhati, v, Qojam^ 


(2), as authority for the proposition that any adoption which 
Musammat Lichhmi Kunwar might make, oi might purport to make. 


Kunwar who had inherited the estate as widow of rem Raj. Kor 
could such adoption affeco the lights of the levtirfoners : that is 
to say, the estate would pass on the deilli of Dmgi Kunwar to the 
reversionaiy hens of Pem Raj, and the e according to the evidence 


against the appellant in the->6 oises is that, from any point of view, 
the alienation purporting to he effected by Musammat Durga 
Kunwar of one half of the e&titt‘ under the agreement in dispute 

ve 

Pem Eaj. In the view which we take of the eise and of the kw 
applicable to the ejstabhshed facts, it is not neosssary for us to go 
the whole length of the finding upon which the court below lias 
diepiBed of she two suits. We think that the decision of thi.- no art 
{1| (1890) I. L B , 14 Bom , 438. {2) 11908} T. I,. R , S8 Mad , 223 
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below ia correct;; that, irnaammat Dnrga Ki.mwar Is not bound by 
this agreomi'nfc and ia entitled to snnceod in, liei’ claim to the pospos- 
sion o,f the entire property. Ilftih the;.'o appeals tlierafffro fail and 
we dismiss fclioin witli co^ua. 

A pperd dismissed. 


Laghhiii 

Kunwae 

V. . 

DobqA 

ICUNWAB, 


Bi’foyc Sir flc.-iry Hirhanlr, KrA'il;l, Ohkf Jui-iice, and 2y, Jut.ficc, TiidlalL 
SUNn.Vll KfjjSfWA.U' (Prp.'m5'!M "’.■■■) v. R.AAI QILULAAI Ana n’lniats 
{DR^’E:^r■!)A^■TK).® 

P!'e-eni''>f‘io»“^WnJih-ul-ars- h'H rondifioi'af .-aU, 

In 1805 a mortgago was marlo ccsnsoliflaiing previ.-.us inoii gages of tlio 
ycara 1892, 1892, and ISD-l. Tn 1900 a r.nii. was Inyliiiiled on Ihf! inortg.-Kfs 
•whicli was oonsf rued as a morigase by v.-ay of conditional walr. A fLa-rao for 
foreclosuro was ol'.taiuod, and in 1911, thn decree was me.do absrduro. Shortly 
after possession v.-as obf.iincu under iliis decroo. In I9i4 a snit was ])rou«li|i 
claiming to got possos.siou by virtue of a cast.om set forth in the wajilCrd-RMos. 
The clause relating to pro-emption was as follows If a paliiduf' wishes to 
transfer bis sliiiro by sale or morigago, ho aiiould do so flr.st, to .'mother 
^attidar oi the same' ihah, and in ease of his refusal, to the faUidars of another 
of the Tiilage,,, ilf the jiatttWar wamts to soil his sha^^ stvang^r by 
entering an exoessive and 'fictitious price, the .jjiilflflrivr having tlio rh/ht of 
pre-eniptiont shall be entitled I'o acijuire tho property on paymont of the prige 
awarded by the arbitrators. ” : Held that h.aving regard to tho wbolo context 
of the wapb-ul-araes the « sale*” mentioned thorein for the purpose of giving 
rise to a right of pre-emption according to custom meant a volantary sale and 
the wajib-uharzes did not give him a right of pre-emption under the circum- 
stances nnder which tlio mortgagee hcoamo the owner of the property. Atu 
Pmsad V. (1) distinguished. 

The facts of this caso tvere, shortly, as follows 
In the year 1894 the owner of the property niortgagod it. 
There had ])ocn tivo prior inori.gngos, in 1892 and 1.892. The 
mortgage of 1894 was a consolidation of these mortgages with 
a further advance, This luortgigo was ag.aiii consol idfitod 
by last mortgage in the year 1895. It was in form 
what is called a simple mortgage, except for the last clause, 
which provided that if the period mentioned in the mortgage 
expired and the money had nob boon paid up ih,; doeinl-nt 
should be treaind as a sul;'. Ia bho year 1996 a suit was 
instituted on tliis docm iieat treating it as a mortgage by 

* First App.-al No. 1 j 1 of li'lO, iiom r d:or-n or Pbico Lai .Tiatarai ~^r 
ordinate Judge of Mainpuri, ditod Ihc fi8:h or J ubruarv 19JC 
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conditional sale and a decree for foroelosure was olitainod. 
0?Jiis decree was made absolnto in the year 1911, and shortly 
after that the docree-holdcr mort.gngp.o obtained possession. In 
the year 1914 the present suit was instituted, the plaintiff claim- 
ing to get possession of the property by virtue of a custom set 
forth in the wajib-ul-arzes appertaining to the various villages. 
The court below dismissed the plaintiff’s suit. 

The pre-eraptor appealed to the High Court. 

The Hoii’ble Dr. Tej Balmdur Sciprtv and Mr. M. Baneiyk, 
for the appelhint. 

Mr. B. E. O^Gonor, for the respondents, 

Richards, O.J,, and Tudball, J.:— This appeal arises out of a 
suit for pre'omption. The facts may be very shortly stated. In 
the year 1804 the owner of the property mortgaged it. There 
had been two prior mortgages, in 1892 and 18P3. The mortgage 
of 1894 was a consolidation of these mortgages with a further 
advance. This mortgage was again consolidated by a last mort- 
gage in the year 1895, This mortgage will be found printed at 
page 9 of the respondents’ book. It was in form what is called a 
simple mortgage, except for the last clause, which provided that 
if the period mentioned in the mortgage expired and the money 
had not been paid up the dooiiment should be treated as a sale, 
In the year 1906 a suit was instituted on this document treating 
it as a mortgage by conditional sale and a decree for foreclosure 
was obtained. This decree was made aVisoiute in the year 191 1, 
and shortly after that the decree-holder, mortgagee obtained 
possession. In the year 1914 the present suit was instituted, 
the plaintiff claiming to get possession of the property by virtue 
of a custom set forth in tlie wajib-ul-arzcs appertaining to the 
various villages. The court below dismissed the plaintiff’s suit. 
The pre-emptor has appealed. 

The custom as recorded in t.ho several wajib-ul-arzes does not 
materially diifer from the wo jib iiharz for Mauza Patti Yakubpur, 
It is as fohows If a pattidar wants to transfer Ms share by 
sale or mortgage, he should do so first to another patlidar of 
the same thoh, and m case of his refusal to the patUdars of 
another thoh of the village, If he (the pattidm‘) wants to sell 
hi^ share to a stranger by entering an excessive and fictitious 
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price the pattidap having the right of pre-emption Blmll be 
entitled to acquiie that property on payment of the piice 
awarded by the arbitratois appointed privately or by the 

court, ” 

We think (subject to what may be wid having regaid to 
certain authorities which hive been cpiotf'd) that the question 
which the court had to considtr wa^ whether or not the plaintiff 
proved by this record the evisionoe of a cin4om w hich entitled 
him to get posses'>ioa of the property uudei the (‘iicmiist^iiiee'! of 
the present case as set forth above We may heic point out tint 
the mortgages in the present case weie made aftei the passing 
of the Transfer of Pi opeity Act. Even ahsuniing that the mort- 
gage of 1395 was in leality a mortgage by conditional sal© as 
defined by section 58 of the Transfer of Pi opeity Act^* It was one 
of the modes recognized by the Act itself by which an owner 
mortgages his property. I f one reads again the extract from 
iho wajib'ubarz, which we have quoted <i1 ove, it can hardly be 
doubted that the sale referred to in the wajib-ul-arz was the 
ordinary voluntary sale which a co-sharer makes This is clear 
from the language of the vvajib ul*arz itself. It begins by stating 
that if he “ wishes, ” which we take to mean “ has necessity’* to 
sell, he must do so to anolher paitidar in the same tliok, etc, 
Again, the reference to price shows that the sale referred to was 
the voluntary sale of the co-sharer. If he was observing the 
oustom, the moment he wanted to sell his duty would be to go to 
the otner co-sharers as recorded in the wajib-ul-arz. The very 
same remark will apply to the moitgage, If the transaction was 
a mortgage then his duty, if he obseived the custom, was to first 
ask the other 00 - sharers if they \\ould take a mortgage of the 
property. In either case it would seem that the right of pro » 
emptioh in ease of non-observance of the custom was to step into 
the shoes of the vendee in the case of a sale and m ease of a mort- 
gage to step into the shoes of the mortgagee. How let ui consi- 
dejj' for a fnoment What the pre-emptor did in the pr^ent case, 
to^step into the shoes of flie mortgagels qf 
|B|^e|er sought to ttepiato the tf Htimjmonfc 
hnd Hejvaitci, t|/ ’ " ' ' 
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due course oi law through the Intervention of the court, and the 
suit was brought something like nineteen or twenty years after 
the latest mortgage transaction. We are perfectly satisfied that 
the plaintiff in the present case failed to prove by the production 
of these extracts from the vvajib ul-arzcs the existence of a cus* 
tom which gave him a light to get the propei ty under the circum* 
stances. It is true, no doubt, that the mortgagee eventually 
became the owner of the propeity, but there never was a sale ” 
of the nature referred to in the wajib-ul-arz 

A great difficulty is created in the case by the lulmg of the 
Full Bench m the case of Alu Prasad v. Sukhaii (1) In that 
case the mortgage had been made prior to the passing of the 
(Transfer of Property Act of 1882. The majority of the Court in 
the case, no doub*, held that the pre-emptor had a right of pre- 
mortgage when the original transaction took place, and that he 
had a further right of pre-emption when that mortgage lipened 
into a complete sale after the expiration of the period of grace 
which was prescribed for by the regulation. The case was argued 
before that Bench on a different basis from the arguments in this 
Court, We think that the decision of the Court must have 
reference to the custom which the court finds to exist in each 
case, and if in the present case after considering the evidence we 
do not believe, or do not consider, a custom to be ** proved (see 
definition in the Evidence Act of the expression “ prove! ”) to 
exist which entitles the pre-empbor to get the property under 
the circumstances of the present case, we are not bound simply 
by reason of the Full Beach case to give the plaintiff a deoree. 
We may mention here as having a distinct bearing upon the 
question of the existence or non-existence of such a custom a case 
which was decided by this Bench, namely S. A. No 2S2 of 
1911, decided on the 76h of July, 1911. In that case the custom 
as recorded in the wajib-ul-arz expressly provided for pr% 
©mption upon ordinary sale and conditional sale. The record 
was as follows 

♦‘If mf co-sharGi’ wislies to sell coaaitionally or absolutely W§ shard, h« 
offU transfer it for the pnae that may be ofiered him by others, first* to a near 
eo*shaiBE, next, to other co-shaiets in thefo^i, and m case of their refusal to 
hiB near oo-Bharers in other shouii they also refuse, then toothers la the 

(1881) LL.B S All,, 610, 
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the subsoqnonfc intervention of a minoiily dooB not 
benefit of section 7 of tlio InJiiin Lhiiitai/ion 
Lai V. Lara Nath (.1.) referred to. Zaviif Llatan 


VOE, XL.] 

alraady comraonoad to run. 
entitle the dooroo-holders to tki 
Aetj IkOS. JihsQiit LHuii'i 
V, Bandar (2) distiuguLhod. 

The faols of tluf? caso wore as follows : . , ■ 

A decrcG under order XXKIV, rule 6, of idio Code oi 

Procedure having been passed on the 4fch ol March, 1911, bac 
decree-holders applied for execution of the d(.eree on the 8r(l of 
March, 1914., and on the .same date, the court orlcrcd notices 
under order XXI, rule 22, to issue to tire judgiiienb-dobtors. 
The notices were actually drawn up and signed on tlio 4bh of 
March, 1914, which was the date they bore. The application 
for execution was eventually struck otf on. the 24th of March, 
1914. The next application for execution was made on tae 5th 
of March, 1917, by one of the original decree-holders and the 
heirs, among, whom there were some minors, of the other two 
decree-holders who had died in the meantime. The 4 tn of March, 
1917, was a Sunday. The judgment-debtors objected that the 
application -was beyond time. The court held that it was within 
time. The judgment-debtors appealed to the High Court. 

Munshi Panna Lai (with him Munshi Balmalcund), for 
the appellants 

Under clause (6) of article 182 of the first schedule to the 
Limitation Act the decree-holder is ^entitled to 3 years from the 
date of issue of the notice referred to therein, that is, the notice 



iho 
to ii 

Bakhsh ua%t J^liircnn v MampaHab (1). That view lias consistently 
been followed in Uiis (Joint, nntler tb corresponding at tide 179, 
iOhaiun, clause (5), of An XV ol 187T; Duhho IlipHson (2)’ 
Jufitiai Aunjcir v. Aht^iid Jitn'iuh Kkvii (»») Tiic saiue view lias 
been taken b} the Bombay High Court j iJu/uodu/’ HhalKjvu'nn, v 
Bonaji (4}, Govind v. Bada (5). Ju Calcutta, tlieu} seimi to bavo 
been inconsistent deciaions, The oases ol l{.(j,d(X//'’ 6 S 3 up Ssn v 


notice IS the d.te from whicli the period of S years is to be 
reckoiiod. But in the ca^e of Jugol Kisho 7 ‘‘e v. (Jliiutawioni 
(8) the Calcutta Couit took the same view as this Court. The 


date of issuing notice, and in the present iloo they are^ 
“ date of issue of notice." There is really no significance in 
this alteration, but if it indicates anything, it goes to strong' 
then the view of the Allahabad High Court. Of the two 
words, “ issuing " and issue," the former is, if at all, the 


deebions the view held by the Allahabad Court v as approved. 
The case reported in 24 1. 0., 80, already cited, was also a decision 
^ the present Act. Ih the case of Maharaja Bf Jaipur v* 

CJi) ® single Judge of this Court was inclined to the 
Ifotes, t8$t, p. ISO. (6) (iSOS) 6 C. W, H , 656. 

m. (f) |1908| 10 0. W. H, $08, 

m inrnm jimmi e, 
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view that the elnngo in the langiisgo indieatcd that the dai * 
which the notice bore on it ought to ho the date from v^hich tinio 
to he leclvoned This view, ho\^ever, was meieiy an ohte/^ 
dieium, as it was unnecossaiy for the decision of the ease, wliieh 
was actually decided on another ground Having regard to the 
long and well-established course ol dtcisions of this Court, the 
view adopted by it should be maintained unlosa and until there 
is an express onactinont, or at least a clcxr indie ition of mhntum, 
of the Legislature to the contrary. Tlie alteration in the language 
falls far short of either. 

Babu Piari Lai Banerjji (with him Babu Saila Math 
Mtdcerji), for the respondents : — 

It is submitted that the vieu' taken by this Court on the 
wording of the older Acts was erroneous, and the Legislature 
has now indicated by the. use of the words " date of issue of 
notice” that the interpretation put by this Court on the 
corresponding words of the older Acts was wrong. There are 
, several reasons for holding that the Legislature could not have 
contemplated giving a fresh starting point from the date of the 
order directing notice to issue. The date of application for 
execution gives a fresh starting point under clause (5), aud by 
clause (6) the iutentiou was to give another starting point which 
would make a substantial difference. Ordinarily, tbo order 
directing notice to issue is passed on the very day the appliution 
for execution is filed ; in some cases it is made the day following 
It would not bo reasonable to suppose that the Legi-.latur 0 
would enact a separate clause giving a fresh starting point if fcho 
difference between the two starting points was only a day or so. 
Again, after the order is made, the decree holder can pay in the 
process fee and ask that the notice be sent. This act of his 
would be an application to take a step in ail of execution^ as has 
been indicated in the cases of Thakv,r Mam v. Katwar^ Ram 
(1) and 8h&o Pmsad v, Indar Bahadur (*2), and would give 
him a fresh starting point under clause (5). The Legislature 
having already given the decree-holder a fresh starting point 
from the later date of the payment of process fee, could not 
reasonably have intended to give him another starting point from 
(ij (laoo) I. li. % 853, caj (isos) i. ii. b,, so ah., ifS, 
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' ^ March, 1914^ and no subsequent disability could stop it—subse- 

disability" is* tQ be. distinguished from a case of Initial 
:j " - - ^ L,,E., 30 Mad., 3i). (6) {1918) 46 Indian Oases, 203, I 

- P) a902) 6 C W. N.. 6o0. ' , fi) (isOT) i. L. R., So Rom.. .?5. 


1918 the earlier date of the order directing notice to issue, as it would 
Kae-ka be of no use to him and would !iG\er bo leqmred to bo avaih d of. 

therefore, submitted tint the view adopted by the Cah utta 

Bam Oharak High Com fcs is the con ect view . I rely on Ghen'mth 

Ihalct/Tigdl Buipii v, Nercilh Ihalafig {^l), J&cit&r^Ss^feir 

Sen V. Mohim Gficmdra (2) md B>tmi Chmid v. J)ev mith (3). 
This view was accepled by Piauorp, J., m Malmmja of Jmpnr 
V. Lalji Sahai {4i). It was alio ac^eptui by tk 1‘atiu High 
Court in the latest case •B.liodtii B'UfJihtih v SnkmiuT jttl ^5^ 
in which the earlier Patna case, cited by the ippeilaiits was 
considered. The earlier Allahaliad ca-ses give no adocpiate reasons 
for the view taken; and the Bombay High Comt view is 
untenable The latter Couit ha-, hell that c]au-.c (6) can onlyj 
®'PP^y ^hen notice has actually been sent, and not ^sheie only an 
order foz the issue thoi'eof ha's been nuide, lla/i Gunesh v. 
Yamunahai{^f It, therefore, e\pieosiy holds that the mere 
ordering of notice to issue is not issuino the notice, yet it goes 
on to hold, following the Allah ib.id eases, that the date of 
ordering is the “date of issuing- the noliee. It gives two 
different meanings to the same word -i.siie’^ occurring in 
two places in the same sentence. The vords “ date of issue ’’ of 
notice mean the date which the notice boars, just as date of issue 
of a currency note means the date which the nolo bears. There 
is another reason why the application for exocution is within 
time. Some of the dociee-holders applicants are minors, and 
coi^equently the bar of limitation does not aiiso. Ileference 
^ was made to Zamir Hasan v. Sundae (7) and Sri Mam v, Md 

Mam (8), ^ 

Munshi Manna Lal^ in reply • 

, ■ ^ The fact that some among the present appoliants, whose 

. r; j ^ right to apply for execution accrued after the date of the 
'{ first aplication for execution are minors, would nob suspend 
limitation,. aS* time had already commenced to run from the Srd 





aiises oiii ol aa appliaiiioii lor <jKeaition of a decrco. Origiiialiy Ram Ohabas 


having all beoa sold and found in&ufficieul/ to satisfy the debt, 
adeoiue under order XXKIY, iiile 0, was giinlod on the Isth ol 


decree and on the Srd oi March, 19i0 the court ordered that 


execution was subsequently struck off. It appears that notice 
did go from the court, but nevertheless the application was struck 
off. On the 6th of March, 1917, the present application for 


the judgment-debfcois that it was barred by time. The notice 
which went from the court in consequence of the couit’s order, 
dated the 8rd of March, 19l4f, was dated the 4th of March. 
The 4th of March, 1917 was a Sunday, Accordingly, if the 
period of limitation is to be reckoned from the 4th of March, 
1914, it is just within time j if, on the other hand, it is to be 


article which is applicable is article 182 (danse 6), That 


such a sotice is rognirad by ths Oofle of OiWi Bwoodare of ^90S^ 


question in the case is as to the moaning of the expression ‘‘date 


were identical, except that instead of the expression date of issue 
of notice ” the expression is date of issuing a noticed* Under 


since the year 1881, that the date of issuing a notice ” meant 
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1918 S^’ 'Tibe Bombay High Coim beouitj to iiave bllowed a similar 

practice, whilst the High Couit-^ of Madras and Oalentta haTO 

iSmu tiken a ditfeient view. The o\pie's'>iou ‘ is&mng of a aotieo” 
SiNuH Qi< “liasue of notice^’ IS soinewlnt ainliigiioiiN What happens 

RamOhaean, iQ the eoait is that an applicition is marie for execution. 

The court 01 dors that notice should go to the paiiy against whom 
execution i& sought That nuliec i-^ pripiiecl in the office and ib 
signed ufcher by the Jud^e or bomo person whom he deputes to 
Riga for him lu the prcbent case the nouco is wgiiul by the 
Munsanm, After the notice m prepared and signed and sealed 
it is given to the Hazir, who iu tuin seleolb a peon, who is to 
serve lb on the paity to whom it is directed It is extremely 

difficult to bay when a notice of this kind can be said to have 

been ibsiied.’' The “ issue is ceitainly not complete when the 
oouit makes its order diiecting that notice is to go. It is still 
incomplete when it is prepared and signed by the Mimsarim. In 
fact the “ issuing ’* IS not fully complete until it has actually 
left the hands of the Nazir and has been given into the hands of 
the peon for process servei) If tins question which w© have 
had discussed before us m the pre&ent case was res integm w© 
would find it extiemely difficult to say what was the date of the 
issue of the notice within the meaning of the article. The 
issue ” of a notice seems to be a proceeding which begins with 
the order of the court and ends with delivery of a notice to a 
process server for service Possibly a convenient date might be 
the one which has been suggested m the couise of the argument, 
namely, the date which the notice itself bears. We, however, think " 
that we ought to adhere to the practice which has been in force 
for a very great number of years in these provinces, unless we 
come to tlic oontdusion that there was a deliberate alteration in 
the present Limitation Act. What is required in the interest of 
justice is a settled rule and a date that is certain. The date of 
handing over to the peOn for service would be a very inoonvenienl 
date. M c find ft impogsible to see that there ja any differencf 
between the expression ,f date, of issuing of a notic^ **^an«| M| 
expression '* dale of issue of notice ” TJi# bettig lOi,^ wb^ iMAk 
toe Gsl ii hi I'-hsd nriiMK'p '■''oui^l prevail and /ivrluv 
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A second point was mentioned in the com so of the argument, 
namely, that some of the decree-holders are minors and that they 
aie entitled to the benefit of section 7 of the Limitation Act. It 
appears in the present case that at the time the decree was made 
the decree-holdeis were all of full age, that also at the time of the 
application of 1914 the deoiee-holdcis were of full age, and 
that it was after the date on which the application was struck 
off that the minority ensued. Under these circumst.incos the 
decree-holders aie not entitled to the bentfit of section 7. 
See Bhagat B'lharb Lai v. Ram Nath (1). We weic. rcferied 
to the Full Bench decision in I. L. R, 22 AIL, 199. In 
that case theie had been an application on behalf of minor 
decree-holders which gave a fresh starting point, and accoid* 
ingly the deciee-holders were within the express prnvibions 
of section 7. 

We allow the appeal, set aside the oidei of the comb below 
and dismiss the application for execution with costs iu both 
courts. 

Appeal decreed, 

APPELLATE oVail* 

Befo e Mr, Jushoe Tudball and Mi Jusftoe Abdul fJfloo/, 

NABAIN DAS (PriAiNriPi ) «. HET SINGH and oinERS (Dhpendahts) * 

Aoi No I of 1877 [Specific Relief AU), sedion 9 — S nt foi lecove y of poues- 
&ion of immovable property ^Gonstru&tion of plaint— Stiti fi arned as a 
smt on title, but also refer/ tng to]^s6chon 9^of the Bpeoifio Belief Aat-* 
Prcuhoe. 

Tq a suit foi looovary of possession of immovabla propaity, from whicb tliQ 
plaintiff altegsd that hiasixb-tenints had baen ejected by the dofendants, the 
plaintiff claimed (1) a dechrationof his title to, and possession of, the Hndm 
suii, (2) damiges for dispossession, and (3) costs In the body of the plaint it 
was mentioned that the suit w is under section 9 of the Spooifie Belief Act, 
1877, and theiefoie the full court fets had not been p ad. 

At the hearing the plaint was ammded by sinking out the claim fora 
declaration of title j but the cUim for damiges was retained. 

* Second Appeal No 1022 of 1916, from a decree of W. OP M WnghtT” 
Distriot Judge of Budaun, dated the 8rd of Hay, iSig, reversing a deorea 
of Madan Mohan Seth, Muneif of Bisauli, dated the 18th of Xieoembrari 
191S. 

( 1) (1905) I L. B, 27 All,,70i. 
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E&U, on a oonstfuctioa of tlie pHiat. tRal tie smt waq ia saljstaaoo a «aii 

tQIR 

possession base3 on title, an^l ali mhl h ivo been tricl tin snobs notwith^^tanfl** 
ISTABiUTDAS ing the referancQ in tlio phinf; to tealionSof tlit\SpoQifid Koliet Act, Watir 

Hit Bimis 1^) rcLEEod to. 

The facts of this ease arc fully staiocl in the judgmont of tho 

Court 

* Mr, M, L Agarvbdld, for the appolliut. 

The Ilon’blc Dr. T&j Bahadur Sapm^ for tho respoa- 
dents. 

Todball and Abdul TIaooe, JJ,;— This appeal arises out of a 
suit brought for po'-sessioii of pioporty and damages. The 
plaintiff in paragraph 1 of his plaint hfaicl that Muiammat 
Gulaho, defendant No. 2, was the zaniindar and o'wner of nine 
bighas and nineteen bis was of 1 ind m a ceitain village, that she 
and her husband, defendant No. 1, mortgaged the same with 
possession to the plaintiff for a period of five years under a 
registered mortgage-deed for Ks. 600 on certain conditions, one 
of which was that the principal mortgage-money should be depo- 
sited in the month of Jetli before the property could be rt deemed. 
He went on to state that he, the plaintiff, obtained possession of 
the property and had it cultivated through his sub-tenants. In 
paragraph 2 of the plaint ho stated that on the 3 st o! September, 
191S, the two principal defendants mentioned above ejected his 
sub-tenants wfio were made 2 ?ro fovmA defendants to the suit and 
without paying the mortgage-money unlawfully look possession 
'' of the property and that they wore still in such possession ; that 
they had refused to deliver possession to the plaintiff or to pay 
him his mortgage-monoy or to pay him the damages wdiich he had 
suffered. He dated his cause of action as the 1st of September, 
1915, the date of the trespass. In paragraph S of his plaint he 
merely stated that he had impleaded the sub-tenants as pro formd 
, „ ^ ^ i defendants. In paragraph 4 of the plaint he stated that the suit 
for the purposes of jurisdiction and payment of court feos was 
valued at 600, the ^mortgage-money, phis Es. 114, the amount 

' > , of damages, but with regard to the claim being under seetiem 9 
• , ‘of the Specific .^Belief Act, the court fee had been paid on half the 
' , ' mortgage-money and. the entire amount of damages, that the 

' yill4l|e' was within the local limits of the Jurisdiction 6f the nourt, 


-i'll o A 




court, 


tbo prin- 
lorigageo 
of lana 

!2S Fa&li 
I defend* 


may "be 

It will be noticed that it is only in paragraph 4) of the plaint 
that the plaintiff mentions section 9 of the Specific Belief Act and 
he only mentions it to show why he paid court fees on half the 
mortgage-money. In their defence the defendants nrgicd that 
the claim was one based on title and therefore conld not be 

ly pointed 

out that the claim lor damages along with that for possession 
could not be maintained under section 9 of the Specific Belief 
Act. They then went on to deny the allegations of fact and 
raised other points in defence. When the case came on for trial 
the learned ?akil for the plaintiff amended the plaint by striking 
out in the first relief the words “ The plaintiff’s right may be 

principal 
Lortgagee, 
19 bis was 
:o remain, 
lit under 
was not 
could be 
i 9 of the 
and gave 
the pro- 
tes at ail, 
3tion was 
•ht unde? 
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Narain Das 


that in BO lioldiug the court below was corieot There rema 
the point as to whether the lower appoiiato court was justi 
by the ruling quoted above in disrnibsing the suit i?* toto, ' 
do not think that that luling is any authority for the decision 






Vor, XL.] ALL41LU1AD SERIES. 041 

The costs of this appeal will be costs in the cause and will abide 

A Pineal allowed, goaim remanded* 


the result. 


BBVISIONAL CRIMINAL. 


Befo e Jas/ira Si) Pjamada Chaian Baiwji, 

EMPEROR V SHEO SAMP \.T PANDE * 

Criminal Fr6cedm6 Code, seoiion i-^Act m. XLV of 38CO (Indian PM 
Code), sections 193, 210- Sanction to prosecute— Com-plamt—Letier pom It vino 
Mafftstrate to Ms official supe lor a.Ung me.chj fot di.tcliom as io pi oeedu e 
Thehoideiofa decree for lenfc, passed hy an Assistant Collector of the 

second class, took out execution foi a laiger sum than was m /act due and 

also gave in his application a vyrong date ag the date of the decieo. The judg- 
ment-debtor paid the aiuount claimed under compulsion, and thereafter apnh,id 
for sanction to prosecute the docree-holdor Upon leoeipt of this application 
the Assistant Collector wrote a letter to the District Magistiate, forwaiding it 
through his immediate superior the Sub-divinonal Magistrate, in%.h-ohh« 
stated all tliehiots of the ease and concluded by soliciting orders m the cisc 
The Suh-diviBional Magistrate, instead of fonvaidmg this letter to the Disbucfc 
Magistrate, himself passed ouleis for the prosecution of the deoiee-holder 
He tried the case himself and convicted the decree-holder of offences undei’ 
sections 193 and 210 of the Indian Penal Code On appeal the conviction and 
santenco were upheld by the Sessions Judge. 

HsZd that the letter wutten by the AssLfcant Oollectoi to the DiAricfc 
Magistrate, in which the foimer did not ask that any action should be taken by 
the Magistrate, but mei ely for directions as to how he should, pioceod did n t 

amount to a ‘'complaint” within the meaning of section 4 of the Ctimiual 

Procedure Code, and, there being no complaint, the tual was illegal. 

Thb facts of the case are fully set forth in the juilgmeiil, 
For the purposes of this report they may bo brioSy stated a« 

follows : — 

Sheo Sampat aied a suit in tho court of a tahsiidar to 
recoTer arrears of rent and obtained a decree for a smaller 
sum than that claimed. In liis application for execution of the 
decree the sum which had been claimed by him was put down as 
the decretal amount, and the dite of the decree was also girea 
wrongly. The full amount was realized from the Judgment- 
debtor and paid to the decree -holder, Sheo Sampat. Then the 
judgment debtor app lied to the court for sanction to prosecute 

•Criminal R visim Ho no of 1918. from an ^ ^ 
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1918 Sampat for false verifieaiioii of the application for oxecn- 

Sampat filed an application '‘Inling that ho iiad made 

«• & bo7id fuh misUke. Tae tabild ’r did not grant tiiirtion, nor 

Sbbo Sampat , , ,, , . s-jt i 

Panee. did he take aoiion tiiue’’ SLcaun 4it) <n tho 1 o le of Criminal 

Pioccduie, hut he i^.ddre'-'icd i h iter f o ilu* DCliiei Magihtralo, 

tlnoiigh tlio Sub-diAisjoH il Cfits,!, ing fuilli iluj fiiota and 

cjuJudiiig us follows The <ib i\< f a i huriie out hy the 

recoid ileIe\^ith .subnutle<h I hog to it ouh i-s in the case ” 

The iSub-divisioiial Offion, without U> «.irdtng tho letter irs the 

District Magistrate, hiuisclf took atiiuu anl i-' sued process to 

Sheo Sampat to ail'' WH 1 charges umln ‘-tCiions iOd and 210 of 

the Indian Penal Code. He tiled the case inmsclf and conrieted 

and sentenced Sheo Sampat to tiso years’ ligoroiis imprisonment 

and a fine. On appeal, the ions Judge uphold the conviction 

and sentence. Sheo Sampat applied in revi-^ion to the High 

Court. 

Babu Piari Lai 5 iwsrji (uith him Pandit Wm'-badeshwar 
Prasad Upadhya), for the applicant : — 

The offences with which the accused ivas charged are among 
those mentioned in section 195 of the Code ol ('‘rimiinl Proeeduie, 
copsequently, no court could tike oognizinco ot them except with 
the sanction, or on 1 ho comphint, of the court concerned, Tne 
Tahsildar did not grant sanition ; Id's letiir cannot, by any si retch 
of the imagination, be deemed as granting sanction. The letter 
is not an order under section 47G of tbe Code of Ciiminal Pioce- 
dure, nor is it a complaint, as defined by section 4 of the Code 
of Criminal Pro edurc, as it not on allegation made to s> 
Magistrate with a view to his t iking action under the Code. The 
Tahsildar merely wrote to his oificial supinnor and consulted him in 
the matter. He asked for directions as to how he was to proceed, 

^ iHe did nob ask the District M igistrato to take steps under the 
' . ^ ,Cod6 against Sheo Sampat. I am supported by the case of 

; " i Ahmed Musain v. Mmperor (1). The case of Emperor v» Bufidar 
. , ; Scti'up' i$ distinguishable. There the Assistant Ooi^Ohfeor 
submitted the record to the Culleobor and Magistrate of ' 

-expressly ‘t for starting a case under seotion 193 
' ' I’PehsT ' On the merits -of the pr'^sent O&IS* ■|ha 
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there was ouly a nogligent mistake, and that no ofionco under 
section 193 of the Indian Penal Code w.is committed. The ra'^oof 
Mmperor v Mihlmmmncl hliaq (1) is in my favour. 

The Assistant Government Advocate (Mr. R, Maloomm for 
the Crown •. — 

dhe letter of iheTahsildn’ was intended to be a cuinplaiut, 
and was treated by the Sub-divisional Officer as such. There 
is no proscribed form for a “ complaint/’ nor is an expro-^s prayer 
to take action essential. The ii regularity, if any, would he 
cured by section 537 of the Code of Criminal Proccduie. It has 
not been shown that a failure of justice has been occasioned by 
such irregularity On the merits, both the courts below have 
found as a fact that there was no 5ond fide mistake, but a 
deliberate intention to try and reali250 more from the judgment- 
debtor than was legally due. 

Banerji, J The applicant, Sheo Sampat, who is an old man 
of seventy, has been convicted under sectim 198 and section 210 
of the Indian Penal Code, under the following circumstances 
Sheo Sampat brought a suit in the Revenue Court against one 
Barbu for arrears of rent. He claimed Rs. 16-11-0 as principal 
and interest. An ex parte decree vva^ pa-ssed in his favour on the 
29th of September, 1916 for Rs 9-4-0 and Rs. 2-5-0 costs, total 
Rs, 11-9-0. The judgment-debtor, Bari u, made an application 
to have the eoj parte decree set aside. This application was 
granted. The ease was re-heard and on the 24th uF May, 1917 
a decree was made fol Rs, S-3-0, which included costs. On the 
19th of May, 1917, Sheo Simpat filed an application for execu- 
tion of the decree. In that application the date of the decree 
was erroneously mentioned as the 20th of June, 1917, and the 
amount claimed was put down as Rs. 16-11-0. He took out 
attachment of some property of the judgment-debtor. Meanwhile 
the judgment-debtor deposited the full amount of the decree. 
In pui'isuance of the order of attachment of the property of the 
judgment-debtor some bullocks were attached by the Amin. The 
judgment-debtor paid the Amin Rs. 17-5-6 which was the amounl 
mentioned in the warrant of attachment, and this amount whs 
received by Sheo Sampat, who granted to the judgment-debtor 

(1) (lyi^) I, L. B., 80 Ail,, 802, 
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a receipb in lull for the afoifjsiid hiun of Ei. 17*5-0. Sub- 
sequently ho filed an application in the eouri which was ex- 
ecuting the decree, stating that he had ma b a mistake and 
that the amount due to him was only Rs. S-3 0 and no more, 
Throe days bofoi e the date of that application the Judgment- 
debtor had applied to the court to sancUon the pro-ecutioii ol 
SheoSampai. No sanction was granted. The Assistant Collec- 
tor of the second class, who was the tihsildir in whose court the 
execution proceedings were held, did not take action under 
section 476 of the Code of Ciimmal Procedure, but on the 0th of 
October, 1917 he addressed to the Magistrate of the district a 
letter in which ho stated all the facts and eoiichided by soliciting 
orders in the case. Tins letter was intended to be submitted to 
the District Magistrate through the Sub-di\isional Officer, 
Mr. Gurney, Mr. Gurney, instead of sending the application to the 
District Magistrate, himself order e 1 the prosecution of SheoSampat 
and issued process against him. He himself tried the case and 
convicted Sheo Sampat and sentenced him to two years’ rigorous 
imprisonment and a fine. This conviction was upheld by the 
lower appellate court. 

The first contention in revision is that the trial was without 
sanction and was therefoie illegal. The offences of which the 
applicant Sheo Sampat has been convicted are offences referred 
to in section 105 of the Code of Criminal Procedure. Therefore 
it was absolutely necessary either that sanction for the prose- 
cution was granted or that a complaint was made by the officer 
before whom the offence was committed, or some officer to 
whom he wa- subordmafe I liavc alieady stated, no sane* 

as no proceedings were taken under 
56 said that a complaint was made under 
imains, therefore, the question whether 
f October, 1917, addressed to the Magis- 
ed to a complaint within the 


tion was granted and 
beciiou 476, il uannot 1 
ihar section, Timrc k 
the letter of the Gih c 
Irate of the distiict, 


ainoi 


I a the Code of OrimL 
>' hold that itifMA 


uieaiiii.g u' ih a "i >11 dctiin.* 1 

Pri’ccduM-, J liud It vi^\ d 111] -111 
plaint. All that the tahsildar did was to state the lall 
case, lie did not ask that any amion shopldj || % the 

Magisiracc, nur did h imoii-l that the proceed 
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according to law against Sheo Sampat TJie only tbing stated 
in the letter after stating the facts was “I beg to solicit 
orders.” From this it may be infeiied that he asked the 
Magistrate of the district, who also happened to be the Collei tor 
to whom the tahsildar was subordinate, to instruct him as to 
what action he should take in the matter. It would be sti etch- 
ing the meaning of the expression “ complaint ” to hold that the 
tahsildar by writing this letter made a complaint and intended 
the letter to be treated as a complaint against Sheo Sampat with 
a view to the Magistrate taking action. If that had been the 
intention he would not have solicited orders which apparently 
meant orders to him to take some action in the matter. Under 
these cireumaianoes I am unable to agree with the learned 
Sessions Judge that there was a complaint by the tahsildar m 
this case, and that consequently the Magistrate who tried the 
case could take cognizance of it. In my opinion, as there was 
no complaint, the trial was Illegal and the eonvietioii must be 
set aside. 

I have also considered the merits of the case. I am unable 
to hold that the accused Sheo Sampat intentionally made a false 
statement in his application for execution. The statement 
contained in that application was no doubt false, but I am not 
satisfied that he knew that the statement was false, or believed 
that it was untrue, and that he made the iinlr e statement 
intentionally. In this view the conviction ol Shoo Sampat 
cannot be maintained. 

1 allow the application, set aside the conviction and sentenc® 
and dii eot that the fine, if paid, be refunded. Th® applicant 
need not suriender to his bail The bail bond is ili-^charged 

Order ed askh. 





1 }, 

Shbo Sampai 
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Before Mr. Jiif)t4ce Bir/gott, 

MANSUKH RlM and oxiieks (Defesban'i’s) y. MBJEAJ SABAN SIH0a^ 

(PLAlN'XIPi?}.’ 

Is-Jarkdiciion Suit by mmimiar for immym m 
is on agrkiiUiiral land by ienanis---Ad iiaeal} 
uai/ Act), seciiom IjI, G5. UW. 
lamageB for tbo ailagea wrongful felling by tbe’ 
an ngncultural .bolding is not a suit- which is excluded from 
- — Baohman J)mv. SXohan Sinah i n 


Civil and Beveuiis Courti 

mpcct of ihs felling of tree. 

No. II 0/ 1901 {-Ayra Tenw. 

BeZfZ that a suit for 
tenant of trees on a 
the jurisdiction of a civil court, 
radio. 

Phe facts of this ca.S6 wore as follows 

The defendants were tenants with a right of 
plots of agricultural land^ the property of the 
where on these plots stood two trees which v 
of the piaintift. The defendants cut down 
appf6priated the timber to their own use. The p 
thereupon sued the defendants in the court of 
small cause court jurisdiction for damages ii 
felliugand appropriation of the trees, and o 
for Rs. 15, The defendants applied in revision I 
upon the ground that the Muusif h id no iui 
ease. ■ 

Muushi Harbans Sahai, for the applicants. 

Mr. M. L Agarwala, for the opposite party. 

PiGGOTT, J.:— The applicants in this 


t .J 
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which were not the property of the defendants but of the plaintiff. 
The defendants cut down those trees and appropriated the timber 
thereof to their own ir.'o. It scarcely requires to be pointed out 
that; apart from any provision of the Local Tenancy Act, res! riot- 
ing the jurisdiction of the Civil Courts in such a mailer, ihii 
plaiutiif's claim for damiiges on account of this tortious .act was 
clearly cognizable by a Couil of Small Causes and, on t he facts 
found, the decree in favour of Llie plaintiff is a proper one. The 
only question therefore is whether the suit is barred by the pro- 
visions of section 167 aforesaid, This again depends upon the 
interpretation to bo put upon certain provisions of sections 57 and 
65 of the same Aci. Tno latter of these sections merely says that, 
if a tenant is found liable to ejectment from his holding on any 
of the grounds specified in clause (b) or clause (c) of secti>n 57, 
the B.evenue Courts have jurisdiction to give the landholder a 
decree for compensation in lieu of, or in addition to, the ejectment 
of the tenant. The question therefore is whether, on the facts 
alleged in the plaint, the defendants were liable to ejectment 
under the provisions of section 57 aforesaid, I am unable to 
hold that the cutting down of the two trees under the circum- 
stances alleged was an act detrimental to the land. There is 
certainly no presumption to that effect ; on tlie contrary, in so far 
as the land is used for cultivating purposes, the removal of these 
two trees would presumably be calculated to increase its produc- 
tiveness, The only question therefore is wliother the act of the 
defendants in cutting down these trees could have been proved 
by the plaintiff, in a proceeding in the Kevenue Courts, to have 
been an act inconsistent with the purpose for which the land was 
let to the defendants. Thera is no allegation to this effect in 
the plaint : and I am bound to sQ.y that in my opinion the plain- 
tiff would liave had considerable difficulty in satisfying a Kevenue 
Court that this land liad originally been let to the defendants 
under sucli circumslance.s a.s would make the cutting down of 
these trees an act inconsistent with the purpose for which the 
lease was given. If any landholder under similar circumstances 
feels himself able to establish such a plea "by evidence, I would by 
no means debar him from seeking the protection of the Kevenue 
Courts, but in the ‘present case I find no reason for holding that 
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plainLiff was in any way debarred from elaimiag damages in 
^ Civil Court, on the simple allegation that the defendants had 
taken advantage of their position as tenants of the land in order 
appropriate to themselves two trees which were 
UwH. property of the plaintiff. I have been referred in argument 

to a number of rulings supposed to bave some bearing upon the 
question in dispute; but! do mst think it necessary to discuss 
them here. Most ol them seem to me to have no bearing upon 
the paiticular point to be decided in this case. Tbo ouly one 
about which I should not be prepared to say tlu^ is the* dtcibion of 
a single Judge ol this Court in laclmun Daav. Mohan mngh (1). 
That decision, so far as the question of jurisdiction is concerned, 
m entirely agiinst the defendants. I take the liberty of saying 
with all respect to tho learned Judge of this Court who decided 
that case, that he has gone somewhat further in the wmy of affirm- 
ing the juiisdiction of the Civil Court to deal with matters of 
this sort than I should myself be prepared to do, at any rate 
without further argument; but as regards the case now before 
me I find no good reason for holding that the plaintiff could have 
obtained appropiiate relief for the loss which he has suffered by 
way of any suit or application brought or made before a B evenue 
Court. The jurisdiction of the learned Judge of the Court of 
Small Causes was therefore not barred and I dismiss this appli- 
cation with costs. 
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the suit to lefrain feom mterfoimg with tho celebration of the siid ceremonies 
by the parties m whose favour the clecroa was passed. 

M&ld that it was not competent to the court passing such deciea to secure 
obedience thereto by directing the Supeimtondcnt of Police to see that the 
coremomes wore oairied out and to prevent intoifeiouce theicwith, nor was it 
competent to the court to appoint a commi-t-sionei to soo that the teiins of the 
deciea were given efiect to. 

The faobs of this case are fully stated in the judgment of 
the Court. 

Pand.it Shiam Krtahna Dar, for the appellants. 

The Hon’ble Munshi Narayan Prasad Ashthana, for the les- 
pondent. 

Banerji and Eyves, JJ.: — This appeal arises out of an appli- 
cation for the execution of a decree passed on the 17th of Decem- 
ber, 1906, in a suit brought by one Goswami Manohar Lai 
against a number of defendants, of whom the appellant, Piari 
Lai, is one. Certain persons who were alleged to have the same 
rights as the plaintiffs were made defendants of the third party, 
one of these defendants being the present applicant for execu- 
tion, Goswami Maksudan Ballabh. A decree was made by the 
court against all the defendants of the first and the second party, 
with the exception of one Kishori Lai, declaring that the plaintiff 
and the defendants of the third party were entitled to perform 
the “ Bingar Arti ” ceremony in a certain temple both on ordi- 
nary and festive occasions. The decree also ordered a perpetual 
injunction to issue restraining the defendants of tho first and 
second parties from obstructing the plaintiff and the defendants 
third party from performing the duties of the office claimed by 
them. The present application was made by Goswami Maksu- 
dan Ballabh, who is one of the defendants of the third party 
against Goswami Gobardhan Lalji, the gran Ison of Prem Lai, 
who was defendant No. 1, and Goshain Girdhar Lalji and Qo- 
shain Gordhan Lalji, the sons of Goshain Munua Lai, who 
was one of the defendants of the second party and Piari Lalji 
who, as we have said above, was also a defendant of the secoud 
party. It is stated on behalf of the decree-holder that these 
defendants are now interfering with the performance of the duties 
appertaining to the office which was claimed in the suit and 
which WM decreed to the plaintiff an defendants ofd the the third 
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party, ineir prayer, as eoniamed in the application, is tlmt tin 
- decree may be enforced throngli the Snperinteiidenfc of Police o, 
Muttra in this way that on the dates meiitioaid in the appliea 
tion he (the Superintendent of Police) may hn’-o the *' Arii^ 
performed by the deal eo-holdoi, applicant, anti that the defon. 
dants may be greeted not to interfere with the perfonaaiiee oi 
those duties, _ The apphe it lou was opposed on beveaal grounds 
but the objections wei6 disallowed and the application as mwie 
^as grantod by the court bolo^t In this apptal, which has been 
preferred by the judgment-dcbtois, the fiist contention raided is 

that Goswami Maksudan Ballahh is not entitled to apply for 

execution as he was not one of the plaintiffs to the suit This 
objeotion was raised in the court below and was. we think 
nghtly disallowed The dooree was made in favour not only of 
Manohar Lai but also of the defendants of the third party do 
0 aring their right to perfoiin the duties ol the office claimed by 
them at certain hours every day and also ou festive occasions 
The decree thus doclaied the right of, amongst o.hers.the present 
applicant Maksudan Bailabh and the injunction decreed was also 
an injunction in his favour. He is, therefore, entitled to main- 
tain the present application. 

• “”‘™tion put forward on behalf of the appellants 

18 that the decree was personal to the persons in whose favour it 
was made and coulJ only be enforced against the individuals 
who were defendants to the suit and not against persons who are 
their legal representatives This contention also is in our 
opimon without force ^ It appears that the suit was brought on 
the bwis of a right which the plaintiffs claimed as doseondants of 
one ophe founders oi the temple and that the defendants were 
also made parties as such desetudams. ff'lm phiinlilVs claimed to 
have the right to perform certoiu offices which tl.e dmendante 
contended they Ihomselvos had a right to perrenn. So Ibat 
^^oreo ''eloied toa hereditary office which Iho p'aii.tiff:. claimed 
m regaru to which their claim wei.s rePisLocl by the dof 

■ granted against them, noi 

''who claimed a right as duscpu 


« 
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plaOG— “•or claim to havo taken, their place— are thus persons 
against whom the docree may properly be exocuied so tar as the 
injuootioii goes. We may mention that this plea was not put 
forward m the court belovv an*^ it therefore did not beci me 
necessiry for thit court to c mnder it. 

The third c ruten ion is that the applicati in is time-barred# 
As the decree was one for a pcrpetuii injtin tiou, iimitation 
would run from the d ite bre icli of i he uijim ‘tion, that is, from 
the date on which t le de'endmts dis ibeye 1 the injuucti »n. That 
date was within thiee years of the p esent appli ution. Conse- 
gnently no (juestim of li mtation aiises in the present case, as 
held by the court below. 

It is lastly ^rged that the court below was wrong in ordering 
the Superintendent of Poli e of Muttra to see that the ‘ AHi ” 
was performed by Uoswami Maksudan Ballabh and that the de- 
fendants offered obstruction. So far thi^ part of the prayer 
in the application for exejntion is concerned we lo a it think that 
the court below oug it to have granted it. It ha I no power 
under the Code of Civil Procednre to « rder the police to inter- 
fere in the matter. Tnere being a d 'cree for a pei petual injunc- 
tion agains b the defendants or those whom thi'y lepreseut, it 
was the duty of the defen hints to carry out the injunction, that 
is to say, to refrain from offering any obstruction to the perfor 
marcce of the office which was decreed to the decree-holder* If 
they diaobeye l the order of the court they were lixble to the 
penalties mentioned in order XXI, rule 32, of the Cole, bjut the 
court oould not order the police to see that the deoree-holders 
performed the duties of their office without interference on the 
part of the defendants. If^a breach of the peace was apprehen- 
dedj that was a matter for the Magistrate and the police and not 
for the Civil Court, We accordingly set aside that portion of 
the lower court’s orler which directs the Superintendent of " 
-niim to order the Sub-Inspector of Bindrahan to have the appli- 
f lantMaksudan Ballabh perform ^^Singar Arti ” in the temple 
; ; . m are also of opinion that the court had no power to appoint 
;:i f|||f decree-holder, performed without ' 

duties appertaining to his office. This portion of 
Wfitef orde% which was passed on a subsequent date « 

50 _ . . , “ , 
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should also be sefc aside, In our opinion clause (5) of rule 32 
does not authorize the court to make these orders, and provides 
for a different stato of things, 

We accordingly vary the order of the court below by directing 
that an order do issue to the defendants appellants forbidding 
them to interfere with the performance of the duties of the 
deerv e-hold r, namely, Singar Arti everyday and on festive 
days in the temple of lindha Ballabhji. If the defendants ap- 
pellants fail to obey the injunction it will be time for the decree- 
holder to make a proper application in the terms of order XXl, 
rule 3 i. Wo direct the parties to boar their own costs of this 
appeal 

Decree varied. 
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Befo-e Sir George Knox, Acting Chief Justice, and Justice Sir Prmnada Charan 
' : ■ ' Banersi. • 

ANANDGIR (Defendant) v. SBI KIWAS (BnAiimPF) * 

Act {Local) m. II 0/ iPOl {Agra Tenancy Act), section m-^-Order of remand-^ 
Appeal—Treliminary and final decrees, 

A suit was brought in a Court of Rovjuue for a deolaration that the plain- 
tiff was the proprietor of oertdu 7nuaji hind. The court of first instance 
dismissed the suit. The lower appellate court set aside that deoree and allowed 
the appeaHo the extent that it held the plaintiff entitled to be declared a 
^rent-free grantee of so much of the land as was entered in his name. It then 
added that “ the suit he remanded to the lower court for determination of the" 
revenue payable by the p]fvi„tiff appellant.” Held that the order kdng one of 
n.mand no second appu 1 lay io the H=gh Court ; and as there was no provision 

aunri-r"“°^ rrcliminary or f.nil dccrG-^s. tho order could not ho 

appOdlol ng.imsc as a preliminary dcou-o. 

TliEplmntiff Irought ,a suit in the eonrt of on Assistant 
Col color, first, class, to be (Icolcred proprietor of ccrt.iin muaf. 

and under section 15,? of Iho Tenancy Act. Tiie main plen in 

vc^fenoe was that, the muaji h,ad been resumed long age, and that 
itte plain tiff was only an occupancy tenant of tho ' laod. The 
|A3sisr.mt OoUcotor found agaln-t the pi, lin tiff and dismissed Ms 
On appejl the District Judge fonnd I'l.e tK plainlilVb.ad 
^lyeyne proprietor; tho decree of the Assistant Oolkotorlwas 
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decision of the appellate court amounts merely to an 
anandgib and not a decree has to ho discarded in, considoi 
BbiNiwas. arising under the Tenancy Act. The Act itself fu 
definition of what is and what is not a “decree” ' 
meaning of the Tenancy Act. The DiKtrict Judge lu 
all the material issues in the case | and t.lic remand ord 
only to the assessment of revenue, as regards which 
no issue in the court of the first instance j nor was it 
tial issue between the parties. The order of rema 
only to a matter which did not affeet the real merits of 

but was purely a matter of arithmetical calculation. Th 

was a ” decree ” in substance. It amounted to a pi 
decree ir not a final decree ; and the remand order w 
purpose of determining the proportionate revenue and 
the final decree. The Board of Ke venue of the United 
has taken this view in the case of Tikaram Ri-^nh v 
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meamngs afcbaclied to|fche term '‘decree’* in the two Acts. The 
words used in section 177 of the Tena loy iict, are “ the lecree,’* 
which connote only one class of decree; while the words in 
sections 96, 9 if, and 100 of the Code are “ every decree/* which 
connote several classes of decrees. An l further, there js a 
speiufic mention of the terra " preliminary decree ” in section 97, 
Civil Procedure Cole. It is from the decrees passed in the suits 
included in the fourth schedule of the Tenancy Act that appeals 
are provided for and the only decree, mentioned in the fourth 
schedule, under section 158 is a decree “ for the assesvsmont to 
revenue of a rent-free grant.” That is the only decree, therefore, 
from which an appeal can lie in a suit under section 158. Any 
order passed prior to such a decree cannot possibly amount to that 
decree and be appealable as such decree. To regard the decision 
of the District Judge as a preliminary decree and to hold it to 
be appealable would be inconsistent with the provisions of the 
Tenancy Act. As was held in Zokra, v, M<xngii Lai ( 1) a provision 
of the Code of Civil Procedure which would be iuermsistent with 
the provisions of the renmey Act cannot be applied 

Knox, A. 0. J., and Banerji, J.:— The plamiiff in the court of 
first instance is the respondent here. He brought a suit in the 
Eevenue Court in whioh he prayed that ''he might be de dared 
proprietor of a disputed muaji and that costs, etc., might be 
granted to him. The court of first msiaiiGG - dismissed lus claim 
altogether. He then went in appeal lo the Di'.trict Judge of 
Oawnpore who ordjre I that the decree of the lower court, that 
X3 to say, the court of first instance, dated the 13th of Mar<»fi, 
1916, be set aside and the appeal be allowed to thj extent that 
the plaintiff was enbitlei to be declared rent-free grantee of ao 
much of the land in suit as he was then en.ered in the revenue 
papers as occupancy tenant of the same. The order, however, did 
nob. stop here. It went on as follows " That the eoit be 
■ remanded to b^e lower court for determination, of the revenue 
payable by the plaintifi appellant.’* The defendant hfi^s^n<<w come 
to this Court and asks that the decree of ' 
court be set aside and the decree of the ; AsliAtitl'pilec or he 
restored. or any ■ other order that may..!Be;‘d|IJ|4 
pissei, 'Various pleas were then, set 
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of the District Jiirige, Upon the appeal being called on in this 
— ;• — r~ Court for hearing a preliminary objoetion -vvas at once raised on 
«. behalf of the plaintih respoiidenl, namely, that no •■.ccond appeal 
SbiNiwas. lies from the order of the District Judge. In support of the 
contention stand was taken upon section 103 of the Agra Tenancy 
Act of 1901, and it was contended ftn the groniul set out in clause 
(a) of section 19S, that the provisions of tho Code of Civil Proeo* 
duro did not apply to the procedure in suits and other proceedings 
under the Bent Act. Our attention was called to the case of 
Vilayat Hmen r. Makar c:ja Mahendra Ghandra Nandy{l), 
and Gulzari Lai v. Latif Hmain (2). The learned Yakii for 
the appellant meets this' objection by maiatainihg that he is not 
appealing from any order, but from a decree, and so seeks to bring 
the case away from clause (a) of section 193. He dwelt a great 
deal upon the hardship that, if it was hell otherwise, he would 
have no remedy. Be that as it miy, we are here not to make 
law but to expound it as it stands and it appears to us that the 
‘ ' only meaning wo can put upon clause ^a) of section 193 of the 

Bent Act is that no appeal lies from an order of this kind, He 
. contended that the decision of the District Judge of Cawnpore ! ' 
‘ ■' was in reality a preliminary decree. We have considered this, 

f but we are unable to agree with it. Tlie Tenancy Act says 
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plaintiffs. In the body of the lease there 
of the muaii hliidmati and oilier clfi 
terms of the dec'd t,]io plaintiffs 
land. The plea tals’en on behalf oj 
the terms of 

who can sue for re.sumptinn i?. i 
portion of a that ihe ■ 

plaintiffs are not proprietors and therefore have 
tinder this secti^on. 

the Maharaja’s rights under section 150, as p 
been transferred to the plaintiffs, sneh a transfer 
or contrary to law, and as that proprietary right 
the plaintiffs, they, in the circumstances of the 
must be held to be proprietors of the '"’‘m-uafL for the 


[voL. XL. 

is specific menfeiou 
asses of muafi. By the 
were given full powers over this 
the (hdcmlants is that under 
SGition 150 uf tlio Tenancy Act, the only person 

e inv^prietor of a or a ’ ' 

propi ietor is the Maharaja and the 
right to sue 

The reply on behalf of the plaiutiffs is that 

proprietor, having 
is not illegal . 
now vests in' ■ 
present case, ' 
purposes 

. ihere can be no doubt that the Legislature in 
, . , _ proprietor " and not iaud-holder : t 

and It IS highly probable that the Legislature intended that the 
right to resume should be ^ only in the proprietor and nobody 
else. We may assume this for the purposes of our deeision. 

Ihe question is whether in the circumstances of the present case 
this part of the proprietary right is vested in the plaintiffs or 
not by the terms of the lease. As we have rncutioned above, the 
le^ IS. u perpetual nne, and all that the Maharaja reserved to 
WM.thu nght to reopivo ao aflnoa! paymont fromths 
. gamtifc together with the right to re-enter in case of default - bt 

, He clearly transferred to them all the other rights wMoh go to 
ma B , up the bundle ot rights whiuh constitute Droorietorahin 


Matabah m 
{tiaGn 


Goibish 

Nabais 

SmaH. 


AtLAtiABAi) SlBIEg, 


659 



VOL. XL,] ,■ ALLAtiABAi) 659 

Before Justice Sir Pramada Charan BaVierjt afii Mr, Justice Eyves. 

HUB-LD-DIN KHAN (Jodgmisht-debtob) v. FRAN KISH AN OHAKEA- 

VABTI AND ANOTHER (DECBEE-HOLDBRS).* 

Civil Proaedure Code (190S), order XLIII, rule 1-^Appeal — Order returning 
memorandum of appeal to he presented to proper court. 

No appeal lies against tlie order of an appellate court returning a memo* 
randum of appeal to be proseniecl to the proper court. 

The facts of this case were as follows . 

A suit was brought by the appellant for dissolution of part- 
nership and for the taking of partnership accounts. The matter 
was referred to arbitration, and an award was made which was 
accepted by the court and in accordance with which a deeree'^was 
passed. Under the award the defendants were found entitled 
to Rs. 6,000 and odd from the plaintiff, and the award directed 
that they should realize the said amount by sale of the partner- 
ship assets. The defendants, who are respondents here, made an 
application to the court for execution of the decree, whieh 
has become final. The application was resisted on the 
ground that under the terms of the decree the applicants for 
execution were not entitled to take out execution. This objec- 
tion Was overruled by the court of first instance, and the appel- 
lant subsequently paid the amount of the decree, and, under the 
terms, of the award, he obtained possession of the property, namely, 
partnership buildings and stock-in-trade^ etc. The plaintiff 
preferred an appeal to the District Judge. The District Judge 
held that the decree was capable of execution, but he was of 
opinion that no appeal lay to him, and he directed .the mejapraii- 
dum of appeal to be returned to the appellant foi* presentation 
bo the proper court. In his opinion the value of the suit exceeded 
,Rs. 5,0U0. From this order returning the memomndum of 
'■ ,;ap|)eal judgment-debtor appealed to the High Court. . • ' 

. . Dr. S. if. 8ulaiman, for the appellant, , , .t - 1 .'f 

. Babu Piari Lai Banerji, for the respondents,.,.: ^ 

BaneB3;i and Eyves, JJ. This appeal Ws been preferred 
b^n^er the following circumstances: — A^snit , w^s.^FOught by the 

B ut for"^ dissqludpn of par.tpersb% and for thq. taking of 
rship ppoopnis. Tho^ipa^ttep^ ,Wa8.; r%,^led .to' arbitration 
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■ngthe metaomaaam of appeil to bo returned for preseafca- 
0 tbe proper court. Under order XLIll, rule 1, an appeal 
om an order returning a plaint/’ but a “ njemorandiim of 
^ is not a plaint/’ and tborefore that order no applies* 
[fe pKesent case. This may he an omission on the part of 
under the law m it stands wa are unaMi |o 
jhat the . "^Ord^ plaint ’ includes ** the memorandua of 
This Opprtih the ease of Mamr Mmam ? . Mmri m 
thatno appeal lay from an order returning a luemoran.iuia 
sal. V\ e sc^e no r« laou to differ from the view taken in that 
^Ve accordingly hold ihatihis appeal as an appeal is not 
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ms. X award was made which was accepted by the court and in 

accordance with which a decree was passed. Under the awaid 
e&am the defendants were found eutitled to kW O,000 and odd from the 
PiuK plaintiff, an I the award dueoted that they, should roil wo the said 
cSimT. partnership assets. The defendants, who 

Wi. are respondents here, made an application to tho court for execu- 
tion of the decree which, wepnay mention, has become iiml, The 
application was resisted on tho gi ound iiat, under the terms of 
the decree, the applicants for execution were not entitled to take 
out execution. This objection was ovenuled by the court of first 
instince, and the appellant subsequently paid the amount of the 
decree, and, under the terms of the awaid, he obtained possession 
of the property, namely, partnership buildings and the stock-ia. 

^ prefeirtd an appeal to tho District 

4 ~ Judge.^ The District Judge held that the decree was capable of 

^ I execution, but he was of opinion that no appeal lay to him, and le 

; ] ^ » directed the memorandum of appeal to be returned to the appeb 

iMt for presentation to the proper court. In hie opinion the 
I, .t- value of the suit exceeded Ka. S.OOO. From this order returning 
\| r memorandum of appeal the present appeal was preferred, 

fl!*'! 1 alternative it was prayed that the petition of appeal might 

Ifii I •' ^ a® an application for revision, if no appeal lay, In our 

^“'toniaioil no amHAal ha 



wmoa they sougH to i*eeo?er bj'' execution and which has been 
paid to them by the applicant. Whether that decree is a right 
decree ox' a wrong decree it is now too late to consider, A court 
executing a decree is bound to gire eflect to it as it stabds and 
the decree in this case does auard the amount claime 1 to the 
defendants. Therefore the case is without merit and we see no 
reason to exercise our discretional y powers under the re visional 
section of the Oode of Civil Proct.duie "We accordingly dismiss 
the appeal, and decline to take aotion in revision. The i oapond* 
eats will get their coats. 

Ay^eal dismissed. 
EEYISIONAL OBIMlNAL. 

B6fo)6 Jtfi, J'ut.tice Tudball. 

EMPEUOR KEDAU NATH* 

Act (Local) Ufo. VI of 19ii ( Jmted P t oinaei, Pnvsyitimi of Adulteration AotJ, 
uottoni) 4, b— GommiSaion agent exposing adults ated article of food 
for bale. 

He W that a Gooimission agonb who exposed for sale (but dxd not soil) 
adulterated ght was liable to punishment under section 4 of the United Pro. 
Vinces Prevention of Adulteration Act, 1912, and could not claim thS" benefit 
of section 6 of the Act. 

The facts of this case were as follows : 

One Kedar Nath, a commission agent doing business in A .a, 
had a quantity of canisters oighi sent to him for sale. He appn ent- 
tiy had not sold any of the ghi, but it was exposed for sale it hi^ 
place of business. On samples being taken by the Chief £ vuitary 
Inspector of Agra and submitted to the public analyst in accord- 
ance with the procedure prescribed by the United Provinces 

Prevention of Adulteration Act, 1912, the was found to be 

adulterated, and a prosecution was started against the commission ^ 
agent. In the result Kedar Nath was convicted of an offence t 
under section 4 of the Act and fined Es. 80. Against ' this - 
cohviction and sentence Kedar Nath applied in remomto 'fehe^ 
"^‘rhOourt, 

Pandit A/iiawii Ss'isJmcit DextT, for the applicant. ~ 

The Assistant Government Advocate ('MitiE. ilf) 


NoB'Ui 
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V 
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Tddball, J.-— The applicanfc has Iteen convicted under section 
4 of Act VI of 1912, which is a Local Act of the United Provin- 
ces Legislative Council. He has boon sentenced to a fine of Rs. HQ 
The facts of the case are not in dispute. The applicant is a 
commission agent, and as such he exposed for sale what purpor- 
ted to be ghi. The^Aino doubt belonged to those persons who 
had sent it to him for sale ; but it was he who exposed it for 
sale, and ho exposed it as being good and genuine qhi. The 
Chief Sanitary inspector of the Agra Munieipal Board went to 

bis warehouse, where he saw certain canisters of ghi open and 
exposed for sale. There were a large number of other canisters 
unopened. With the consent of Kedar ISTatb he took several 




Kebab 

Jb^ATH. 


0 applies to tho caSc and exonerates the applicant. The third 
.point is that the applicant has acted in good faith. He sold what 
'he had received frona others and a smaller fine would be sufficient 
irtptoeet the ends of justice. As regards the first point there Is-ao 

on which the complaint was made the 

■ >|ficer ^had full power and the court was therefore 
din acting upon the complaint. As regards section 
doei/hot, apply to the present opplicant. AdmitLedly 
Jolause of that section could not possibly apply to him as he 

purchased the ghi in 
^^eyvtr, m tiie pio-oni uiv be has made no sale at 

defective, but 
/the^Le^slative body. 



ALLAHABAD SEEIES< 


Section 6 clearly does not app] 
as the sentence is concerned, th 
the applicant as well as evorybod 
ghi was adiiltorated. The Act w 
and it is only by a thorough work 
benefit from it. These persons 
well aware of the fact that it is 
no reason to interfere with the 
accordingly dismissed. 


EWPEBOa' 

V, 

Nath. 


■A-fplication dismissed. 


VISIONAL CIVIL, 


Before Mr. Justice Abdul Itaof. 

BALDEO (DarENDANt) v. BANNA LAL (" 

^oi No. IX of 1887 {Frovincial Small Cause Courts 
li—SmaU Cause Court— .Jo,, 
a haQq, cess or due from tenant. 

Eeld that a suit by a zamindar to 
payable ia kind under the 
from the juriadiotioa of , 
schedule to the Provinoi 
The plaintiff in this 
Maholi Shamsherganj, pargana Bhogl. 
puri, to recover from the defendant, who 
village, the price of 
asserted, the defendant 
of two chataks daily aocordin 
wajib-ul-arz. 

The suit was instituted in a Court of Small Causes, and was ' ‘ 
eoreed es, parte. The defendant came in revision to the' HiKh • i 

seZ ’iT”.*, 1''“““'* 1^3) of the second ' ' 

edule to the Small Cause Courte Aot, ISST.'the suit was not ' ' 
=ogyiza de by a Court of Sin ill Causes. 

Munshi B'lieshwiri Bvaaacl, fur the applicant, ' ' 

Munsni (hrdhari Lai Agarwahi, for the opposite party, 

^ bdhl Raoof, J.:- Bohra Banna Lai the plaintitl in tliis rase 
; ^bt this suit against Bald^ Teli, upon, the following 
* Civil fiovihiou, No. 38 of lUig, ^ ~ ' 


(BLAlHTJFr).* 

. ..J Aci), schedule IT^ article 
■Suit by zamindar io recov&r 

recover from one of h\s tenants dues 

a cZ'T:' 

JWir n theMooud 

lU bmall Cause Courts Act, 1887. 

---j case sued as zamindar of the village of 
lOn in the district of Main* 
was a Teli living in the 
a certain quantity of oil, which, the plaintiff 
was bound to deliver to him at the rate 
ig to a custom recorded in the viilab« 
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! * ailegafcions In pcwagi aph 1 of the plaint he stated that the plaintiff 

— ^ — — was a zamindar, eo«shaier, and also a kmbardar in mmm Mahoii, 
Shamsherganj, tahsil Bhogaon, district Mainpnri In paragraph 2 
P 4 OTA Lae. of plaint he stated that in accordance with the condition and 
enstom eiitei ed in he wajib-nl-arz, the defendant was liable to 
give and deliver to the plaintiff two chataks of oil daily, that is to 
say, Sf seers every month. In paragraph 3 he stated that the 
defendant had not complied with the condition in the wajib-iil*arz 
’ for the period therein stated and he therefore claimed Es. 49*8*0 
as the price of the oil which had not been delivered to him 
by the defendant The suit was filed on the 6th of Angnat, 1917, 
In support o£ his claim the plaintiff filed a copy of an extract from 
the wajib-nl-arz in which the custom relied upon was entered. 
The wajib-ul-arz is dated the 10th of September, 1872, and ita 
** chapter lY, danse 6, is described in these words Fmil &Jm-- 

^ ^ hamnhf daja shasham. Maqum jo mahkan ko 8afd'm$ ghmr 

III " 8e Imijayh hai. Below this the entry is made in these 

1 1^, ^ Words s — TeUyan se td muaflq jalam rozmarra oliaupal a%r 
I’-Vj m$n ha wazan ek sen” The suit was brought on the basis 

|,of this entry in the wajih-ul-ai z and it was decreet 1 ea? parie, 
M^||a I he present application for revision lus been filed against the 
■ 'Ip * decree and judgment of ihe court below, Tne ground taken 

8 '|J|||"^feore me is that the suit was not cognizable by a Court of Small 
* '■ ^Ganees, and reliance is placed upon article (13) of schedule II 
'attached to the Provincial Small Cause Court Act, The article 
. 5. :'i -runs thus : — *‘A suit to enforce payment of the allovanee or fep 
''^1? ' i ^' Respectively called malikcina and haqq or of cesses or other due$ 

•• 'Whea^'the cesses or dues are pajrabie to a person by rea‘>oa 

- 1 3n’te'refe-t jn immovable property or in an hereditary office or in a 
|ll%ious institution.” The present suit la iortein* 
the plaintiff as payable to liui 
f'P I ppmovable property. Thep|«i4ft'&, 

. ^_iiWTera^n.J&^valid.pka 'and I think il was clearly contemplated 
■{©"exclude such a-suit ‘from the cognizanci' of a Courr, of Small 
‘.f ™ -Clauses/ I hold t^at* the court below had no jutisdiction to 




.1 aau ri(iU0TT, dU :-^This W an appeal hf 
be,^whoM applied to the court the 
Gising^ jurisdiction in the district joV Mi; 
l--an ingolvent. The application was oj 

Mirzapa*, 'dated th^S'lsft'of October, I9i7, 

4 U -I "| ; ? I ^ |"'f ! i , ' f,:-' - i i 

iWm i » ^ ! s «.4 r Si ; 


fou It 
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rUfrl^ been instituted. The applicant will be entitled" 

to ms costs, and I order accordingly. BAri»«o 

Apphcation allowed. 

APPELLATE CIVIL. 


WOHW NXii/nnX“f“ “** 

UBB (Ai-pmoant). d KISHAN LAIj and ahoiheb 

Opposite! PiaTiES). * __ 

M m lllo! 1907 Mttms 6, 16, 16-rBsoie,n«,_ 

P«(.i<w„ mm,Ma ani ,tukn-e taitn-Oase aimrmi-Petimnsr abmt 
c^,ou,Mi daU-P.UUon ^ 0 . otpomx^^n. 

Wbtjn a potitiou for & deolfiratioii of ]nj,oiwa»inT. t. i 

oonfomiblyfeth. reamremantiof Act Ho. Ill oj 1907 "X f«»6UtBa 

oomplatag tto no« 3 oary to „o™. t' I’ ° “ 

mom mittor. spoto of in aeotiou 16 of the Aot^and ‘Sttarjtamof tta 

tMo uT r to maka m ordar of adjudL 

IT: tl 1 “““! «” aiiolrd 

oAte, the petitionar aoes Rot appear. ^ 

No m *''® P™™ion5 of ^ot 

aiinl I 1 ^ “ ^“bordinate Judge of Mirzapur to be 

aijudicatel au lusolyeut Tiio application was opposed by a 

creditor , The court examined the applicant and took corLn 
mdenco offered by the opposing creditor. The hearing was 

!tr fnumb ’ T adjourned 

yer a uumbar of auocessiyo dates. Pmaliy, on the Slat Ooto. 

afaent. The court there upon passed the follpwing order 
pplioant 18 absent. The application is dismissed for want of 

thiTIrfer™' ” appealed to the High Court against _ ' 

■ Munshi Barnand'in Prasetd, for the appellant. . ;, 

‘ The respondents were not represented < n k'‘ ' 

‘T? < aT™r,.r.- J Tl--. -4 

one Lfiohm i 


. 1010 
Jtim, m 
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creditor i tbe court had examiuel the applicant and had taken 
certain GFi knee offeied by the obje'fcing oredifeor. Tae hearing 
was then adjourned for rei^ous wuisa ncfl not Im lis“.ui'*ed, an I 
it continued to be adjour i d os^er i mi nber of siisGosiiFe ^^ates 
fi^ed for the heirmg. Fmdlj on the SI -it of On. )ber 1917, the 
ease being called on, it was fount thit the applicant dil not 
appear. The court, thereupon, passed the following order j— 

'* Applicant is ab=! 0 at. Too application is dismissed for want 
of prosecution. ” 

It seems to us that this order is not justified either b| the 
circumstances of the case or by the proFisioas of the Proviacial 
InsolFcucy Act, No, III of 1907. The deitoFs peation h*d 
alleged facts suiBcieat, if established, to entitle him to present 
his petition under section 6, clause 3, of the said Act, After 
completing the necessary inquiries, the duty laid up m the court 
was to come m a decision in respect of the Yarious matters spoken 
of inaWticQ 15 of the said Ait and then either to lismias the 
fetii|ion under the provisims of that section, or else to make au 
order of adjudication. On this point the words of section 16 (1) 
of^the Act are clear and mandatory. We, therefore, allow this 
.ajpjpeal and set aside the order of the court below, Wg return 
therecord to that court wi'-h orders to re*admit it on to its file of 
pending applications and to dispose of it according to law. The 
appeal ia not oppose! and there is no necessity for us to make 
any order as to costs. 

Appeal allowed* 

» KBYISIONAL OIYIIi. 

Sefom Mr* ImMm Syms* 

S. SUKH I1A.L (DsB'KUiusfi) V. MANNtJ PBASA0 fPuiiHfwr), • 
^olNo.I^of 1887 (P omnoidl SiK'ill A.clj^ siih^'lulB II, articts (3iJ— 

Small Gaus6 aaui'i—Ja-i6iini\on~.Su.ii by Joint oj>^er to recoo«‘- rent 4f 
a house reeeived by the other joint oiona*--. Money had and receivod—Item*’* 
to juriidteiion not raised in court below, 
by one of Lwi joint o.vuors to rosovofr. ffoUfc ||«f 
^oasa recaiveliu tha jEtpau " *^*’*^‘' 
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But in aay case, the question ot junsdiction not having been, raised in the 
court baiow and the case having appaiQUtly been correctly dooided, the High 
Court was not bound to iateifore in ruvision. 2iam Lai v. Kabul Stngh (1) 
followed 

Ih this case plaiatiS and defendant, nephew and uncle respect- 
ively, were joint owners of a house. The house vas let to a ten- 
ant, and for some years the uncle had been in the habit of receiv- 
ing the rent. The nephew instituted the present suit in a Court 
of Small Causes claiming a sum ofEs, 130, as his half share of the 
rent received by his uncle. The court tried the case, and the de- 
fendant took no objection to the jurisdiction. Ultimately a decree 
was given in favour of the plaintiff, The defendant came in 
revision to the High Court urging that the suit was not within 
the jurisdiction of a Court of Small Causes, 

The Hon’hle Munahi ITarayan Frasad Ashthana, for the 
applicant. 

Pandit Shimn Krishna dar, for the opposite'party. 

Rvtes, J. : — This application arises out of a suit brought by 
a nephew against his uncle and a tenant. It appears that a 
house which jointly belonged to the nephew and nnoie had for 
many years been rented by defendant No. 2 and the whole rent 
used to be collected by the uncle. No doubt, the nephew was 
entitled to a half share, This suit was brought to recover 
Es. 130, being half of Es. 260, which the uncle hail been paid by 
the tenant. The suit was filed in a Court of Small Causes. Not 
only was no objection taken to the jurisdiction of that court, but 
in paragraph 8 of the written statement the uncle specifically 
stated that he raised no objection to the court trying the suit 
Of course it is not open to parties to waive a question of juris- 
diction, but for reasons to be stated later, 1 think this matter 
is of some importance. The court, from the judgment which it 
has recorded, tried the case apparently very fully, and came to 
what seems to me a very just decision. Having lost the suit 
in that court, the uncle applies to this Court for revision 
and fesr the first time raises the objection that the court . below 
|i4d no jurisdiction to try the suit, and he relies on article ^1) of 
^ lihe Schedule to the Act (Act No, IX of 1887), 14 is*' *oh|;f 4h4 
second part of that article which could apply, that . say, «‘^a 
'‘iiife for th% profits of immovable property belonging to the 
. ~ (Ij (1902) I. L, R., 26 All., 1S5. 
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MISBA B. 181 . 


Nijjtr Kkas 


u. ^.uroa, 1 yj masmucii as the property sought to he 
sold was ancestral One Sadiq Ali brought a suit against the 
decree-holders claiming G biswarisis out of IG biswansis of the 
property sought to be sold and, on the 9(;h of July, 1913, Sadiq 
All's suit was decreed. Thereupon Sadiq Ali prayed that his 
o bisvvansis be exempted from sale. On the 18th of July, 1913, 
-the decree-holders applied that the sale of the entire 16 biswansis 
be allowed to. proceed as an appeal, .inst the decree obtained 
by Sadiq Ali was pending ; but Sadiq AH’s prayer was sustained 
and his 6 bisw*ansis were exempted. The present application for 
execution of the decree was made on the 27th of June, 1916. 
Both the courts below held that the application- was within time, 
inasmuch as the previous application of the 18th of duly, 1918, 
was a step in aid of execution. The lower appellate court relied 
upon the ruling of Bhagun Ohand v. Bamjas (11 The ludg, 
ment-debtors appealed. ^ ^ 

Maulvi Iqlal Ahmad, for the appellants, 

Mr, Zbri- Ahmad, for the respondents. 

Tudball and Abbul Eaoof, JJ. .--This is a judgment- 
e tors appeal and the sole question is whether the decree- 

holders application of the 18th of July, 1913, is an -application 

uja e to a proper court to take a step in aid of execution. That 
application wms an application to tha frv 


(1) (1910) 5 Indian, Cases, 29S2, 
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JSefo-e Sir George I£noss, Aoting GMef 
AZIZ-UB RAHMAN t.. JBANSA* 

Act No. XIII of 1859 (Woflmmi's D moA of GontfaotAot}^8eopeof ik$ Aot*-dct 
apphoaWe not merely to fraudulent breaok&s of oofiirmt, 
TReprrmsioMofActNo XIII oI 1859, aro aofe a^jlicAlo morely to 
fratidolonfe bi cache!, of conkaefe, bttfccau ami must ho cnforctd m rospefc of 
anybreaohofacoEtfactwRhiathoscopaofthoAoii. Mmperor y, Bamtmar, 

(1) loHowed, * 


The parties lived in Agra, to wliieb station the provisions of 
Act Ho, XII i of 1859, have been extended. The opposite party 
entered into a contract under this Act to do certain work for 
the applicant, and received an advance from him for this purpose. 
Sabsequently, however, the opposite party refused to work 
according to his agreement. The applicant applied to the 
Joint Magistrate* of Agra asking that the provisions of A4 
Ho* Xin of 1859 should be enforced against tbe opposite party. 
The Magistrate, however, holding that the Act in question only 
^ applied to fraudulent breaches ot contract, refused to do more 
than direct the refund of the balance of the money advanced 
by the applicant. This the employer refused to accept upon the 
ground that he wanted performed the work which the opposite 
party had engaged to do, and he applied in revision to the High 
Court against the order of the Juint Magistrate ahd ag order 
of the District Magistrate confirming the same. 

TheHonble Mnnshi Naray%n Pramd AMliami for the 

applicant. 


Die opp isitc pa’-f.y was not represented, 

Xkox, A.C.J. ;-TIu 3 is an application for revision of anord 
^8S0d by the ItagiKtratc of Agra whereby an order of a first oh 
Magistrate of Agra was emfirmed. Ihe first class Magistrate 
Agra had before hi.r. an application asking him to enforce the pj 

visions of sections land 2 of Act No. XIII of 1859. All th 

api«ars be.ore me oniho record is an order in which the learn 
_ Igi.l'g e 1 nv 3 at iJ.e oondBsioa that the snit'docs not 1 
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Pandifc Baldeo Mam Dave (with him Pandit Braj Nath Yyas 
and Munshi Nawal KUhore), for the respondents. 

Tudball and Abdul Raoof, JJ. -The plaintiff appellant 
in bhis suit was a person who under a deed of gift exeeiitecl by 
one Jagat Singh obtained a half share in certain property. The 
respondent Ram Lai Singh is a person who received a half share 
in the same property by an entirely separate deed of gift from 
that same Jagat Singh. Beni Madho Singh and Zalim are certain 
persons claiming to bo the lawful owners of a certain share in 
the property. They brought a suit to recover their share and 
they impleaded both Ram Lai Singh and Hand Lai Singh 
in the suit. Ram Lai Singh did not defend the suit, but 
Nand Lai Singh did, and in the course of his pleadings 
he stated that Ram Lai Singh was at the bottom of the 
suit and that he had instigated the plaintiffs to sue.. Part 
of the claim was decreed and part of the claim was dismissed, 

The plaintiffs appealed in respect to so much of their claim as 
was disallowed, Nand Lai Singh appealed in respect to so 
much of the claim as had been decreed against him, The plaintiffs’ 
appeal was allowed, and Nand Lai Singh’s appeal was dismissed. 

Ram Lai Singh was a respondent to both the appeals. He contes- 
ted neither. In the execution department, Ram Lai Singh 
pleaded that no portion of the share decreed to the plaintiffs 
should be taken from him, but that it should all be taken from 
Nand Lai Singh. Nand Lai Singh opposed him. The court held 
that each of them had in his hands half of the share decreed. 

The appellate decree, which is the decree of this Court in the 
plaintiffs’ appeal, shows clearly that this Court held that each 
defendant was separately liable in respect of the property which 
was in bis hands, The order for costs was a joint one. The 
plaintiffs in the former suit have recovered the whole of their 
costs from Nand Lai Singh, He has now brought the present ' 
suit for contribution, claiming half from the defendant Ram Lai 1 «’ ■; 
Singh; .'This is clearly not a case of joipb tori /caaof s, V'-Ram 
Lai Singh derived his title > to the property whfeh.^waa ih hk' ' ‘ 
hands by an entirely separate deed from Jagat Singh,; and,. 
Nand Lai Singh derived his title, such as it was-, by a separate' ^ 
<^eed of gift. The two defendants were in defen^ng 

‘ ‘ ' r 1 ; " - M 1 r'" ^ c' * 


Nand Lax, 
SlNCtH 

V. 

Bmx Mauiio 
Si«aa:, 


cannot compel Hama to continue the work whioh he contracted 
to perform because it requires him to sit very near the fire. He 
is said to have been working in the same situation in another 
factory. This may or may not be true. But the matter should 
have been inquired into and evidence fully taken This was not 
a case for summary disposal, I set aside the orders of both the 
courts below and I return the case in order that it may be dealt 
with strictly in accordance with the provisions of Act Ho, XIII 
of 1859. 

Order set aside and case remanded. 

APPELLATE CIYIL. 


Before Justice Tudlall and Mr Justioe Abdul Baaof. 

HAND LAL SIHG-H (P&aihtie'f) « BENI MADHO SINGH ahd othbbs 
(Dee'ehdajsits)* 

Coits— Joint decree foi easts against defendants claiming under segai ate titles, 
defendants being also wrong-doers— -Suit for contribution— Buii not 
maintainable. 

Two jersoQs, each holding by a separate title a half share m oectam 
property were arrayed as oo-defendants to a suit for recovery of a share in 
the said property The plaintiffs obtained a decree with costs, the order for 
costs being as against the defendants jointly The plaintiffs decree-holders 
exeented the decree for costs against one of the judgment-debtors, and ha 
then sued ihe other judgmenUdebior for coninbutkn. .HtiZd Uuit the suit 
would not lie. Falcirc v. Tasaddun Husain (2) inllowod. 

The fuels of this ease arc fully sob forlh in the judgment of 
the Court, 

The Hon'ble Dr. Tej Bithaduv Sapni (w'ith him ^v. Shamnath 
Mushran and Pandit Kailas Katie Kutju)^ for iho appellant. 

* **'cond ApyalNc. l;2IC.cf 10''‘\ fr :ii d', '’ Lah Jad-, of the 

rt of Bmull Causes, exercising the powers of a Subordinate Judge of 
;CaVrnporc, dated the 9 th oi May, 1916, reversing a decree of Muhammad 

he 7th of FcLtuary, 1916. 

V!) ' 
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Tudbali, and Abdul Raoof, JJ. i-^The plaintiff appellant 
in fchh suit was a person who under a deed of gift) executed by 
one Jagat Singh obtained a half share in certain property. The sim0h?^° 
respondent Ram Lai Singh is a person who received a half share 
in the same property by an entirely separate deed of gift from 
that same Jagat Singh. Beni Madho Singh and Zalim are certain 
persons claiming to be the lawful owners of a certain share in 
the property. They brought a suit to recover their share and 


in the suit. Ram Lai Singh did not defend the suit, but 
Nand Lai Singh did, and in the course of his pleadings 
he stated that Ram Lai Singh was at the bottom of the 
suit and that he had instigated the plaintiffs to sue. Part 
of the claim was decreed and part of the claim was dismissed, 
The plaintiffs appealed in respect to so much of their claim as 


much of the claim as had been decreed against him. The plaintiffs 


Ram Lai Singh was a respondent to both the appeals. He contes- 
ted neither. In the execution department, Ram Lai Singh 
pleaded that no portion of the share decreed to the plaintiffs 
should be taken from him, but that it should all he taken from 


that each of them had in his hands half of the share decreed. 
The appellate decree, which is the decree of this Court in the 
plaintiffs’ appeal, shows clearly that this Court held that each 
defendant was separately liable in lespecb of the property which 


plaintiffs in the former suit have recovered the whole of their 


suit for contribution, claiming half from the defendant Ram Lai 
Singh. #This is clearly not a case of Joint toH feasors. Ram 
Lai Singh derived his title to the property which was in his 


^eed of gift. The two defendants were not at one m defending 
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1918 the suit. They were as a matter of fact opposed to each other. 
"nato "laiT Pa-i’^gDiph 15 of thts written statement of Nand Lai Singh shows 
SINGH this clearly. Ram Lai Singh in no way contested the snit, 
Beni Mamo whereas Nand Lai Singh did, and it is quite clear that the extra 
costs that were incurred in that suit were due to the action of 
the present plaintiff Nand Lai Singh alone. The case is very 
much like that of FaJeire v. Tasadduq Husain (1), In this case 
there was no contract between the present parties. Each was 
in separate possession of property and there was nothing joint. 
Each was separately liable for the trespass that he had committed. 
Each trespass was committed separately, and each defendant's 
liability for mesne profits was entirely separate. The only thing 
common between them was that they were arrayed as defendants • 
to the suit. We cannot find any equity in the present case ^ t^^ 
will enable us to hold that the respondent Ram Lai -Singh 
is' in any way liable to the plaintiff for a share of the costs that 
were recovered from him. The appeal is dismissed with costs 
to Ram Lai Singh. 

Jt is to he noted that the action of the plaintiff' is directed / 
solely against Ram Lai Singh and not against the other respon- 
dents. This is clearly admitted before us in open Court. 

Apj^eal dismissed. : 
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Before Mr. Justice Ryves. 

BIHARI LAD (Judgsieht-debtor ) v. B4LDEO NARAIN and othhss 
( Dbcbee-holdeb),* 

— ' Civil Procedure Code (1908), section 115 — ‘Revision— Jarisdiotion of High 

Court — Question of law or foot hearing on jurisdiction of Ooiirt, 

, When a question of jurisdiction is involved, the High Court is co^ipetont 
to revise & conclusion of Jaw or fact which bears on such question. 

Balohrishna Udayar v. Vasudeva Ayyar (2) explained. ’ 

The facts of this ease were as follows : — 

A suit was filed against a minor, Bihari Lai, under the 
;■ giiardianship of his brother Gaya Prasad, and a simple money 
decree was passed against him for a sum of Rs. 288-I5-0t In 

‘ ^ - * Civil Revision No. 50 ‘of 1918. 

" VI -19 All, 462. (2) (1917) LIL. R, 40 Mad., 793, 



™ 01 ,oat aeeree, house property belouging to the minor „ 

was attached and advertised for sale. The sale was Bxed for the 

4th of April, 1917. On the 13th of April, an application was 
ade by^Gaya Prasad as pardian of the minor for adjournment 

o esale. The applioation was presented by a vakil of the Court 

under a vakalatnama signed by Gaya Prasad. In the body of 
the vakalatnama the name of the executant was left blank but 
.t waspxeented by Gaya Prasad, though he did not inicate 
^en signing it that he signed as guardian of bis minor brother! 

Pro 3 liowever, was filed an affidavit by Gaya 

Prasad which showed that he was acting in the matter as gLdiL 

until thT20th f A* ™ adjournment of the sale 

ntil the 20th of April ; but on that date the sale was held and 

the property was knocked down to a stranger for T 180 

very mnoh less than its real value. On the 4th of May 'igis' 

application was made on behalf of the minor by the same vakil’ 

™der order XXI, rule 89. of the Code of Civil Procedure, and 

Court ol first instance rejected the application partly on the 
allegation of vagueness .and want of complianoe with the 
provisions of order XXXII, rule 5(1, of the Code of CM 
loceduie, but mainly because it was not presented by anyone 
duly authorised to represent the minor. On appeal, the lower 
appellate court for the last-named reason affirmed the order of 
court below. The minor applied in revision to the High Court! 

The Hon Me Pandit JUoH Lai Nehru and Panrfii 
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in by a vakil of the court under a vakalatnama executed by 

BiHAEiLtr, Prasad. In the body of the vakalatnama which is a 

BALOTo printed document, and which is usually filled in by the vakil 
himself or his clerk, the name of Gaya Prasad was not entered. 
The document reads '‘I . . appoint” so and so. It was 

executed by Gaya Prasad. Of this there is no question, but he did 
not add that he was executing it as the guardian of the minor. 
Along with this application there was filed an affidavit by Gaya ^ 
Prasad. Taking the two together, it was quite obvious that the 
application for adjournment was being made by him as guardian 
of the minor through the vakil whom he had appointed to act for 
him. The eoprt accepted the application to this extent that it 
granted an adjournment of the sale for six days, and the 20th of 
April, 1917, was fixed. On that date the sale was held and the 
property was knocked down to an outsider, i. e., to a person who 
was no party to the suit, for a sum of Rs. 180, the opposite party 
here. It is admitted that the property was worth a very great 
deal more than what it was knocked down for. On the 4ih of 
May, 1917, an application was made under order XXI, rule 89, 
by the same vakil. It purported to be tendered on behalf of the 
minor. The proper amount had been paid into court within 
the time allowed and the application must have been accepted by 
the court and the sale set aside unless the application was not 
in order. The court of first instance rejected the application in 
these terms : — “This application under rule 89, order XXI, of 
the Code of Oivil Procedure has been pi esentcd by the applicant, 
who is a minor and it is not presented by a next friend. The 
, minor’s application was filed through a pleader who does not 

4 appear to have been retained by him, vide the vakalatnama. 
The application is again:}b the provisions of rule 5 (1), order 
^ i XXXII, of the Code of Civil Procedure and is also vague. No 
' ‘ border can legally be passed on it without the minor being represen- 
: f ^ ted by amext friend, I therefore reject this application with 
costs. ” That is the order really in question here. The lower 
aupelbue co'irt foand, and rightly found, that the Vpplieaiio:q ip 
■as nob vague and rliat it entirely complied with order ^XI, 
held silt atantially for the same phe 
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oourti tliat the application had not been properly presented on 
behalf of the minor, and rejected the application. From this 
order no appeal lies to this Court ; hence an application in 
revision. 

Two argnments are raised against my interfering. First of all 
it is said, on the authority of Balahrishna Udayar v, Vasudeva 
Ayyar (1), and three recent rulings of this Court reported in 
I. L. E., 40 Allahabad, pages 425 and 612, and 16 A. L J, 
page 535, that this Court has no power to interfere. It is 
said that the lower court had jurisdiction to go wrong and 
that, assuming it did go wrong, its decision is final. Secondly, it is 
argued on the merits that the decision on the point of law is 
correct. 

It seems to me that, put iu plain language, the court 
declined to hear the applicant. It declined to hear the minor 
himself, because of his minority, and it declined to hear the pleader 
because of a supposed defect in his vakalatnama, It seems to 
me that if the court was wrong in its reasons for not hearing the 
pleader and therefore not accepting the application, it declined 
to exercise a jurisdiction vested in it, or at least acted with 
material irregularity in the exercise of its jurisdiction. 

There is one passage in the judgment of the Privy Council 
report in I. L. E., 40 Mad , 793, which, read by itself, and separated 
from the context and lead without consideration of the facts of that 
case, does support the objection of the opposite party. It is the 
sentence which is reported at page 799, and runs as follows:— It 
will be observed that the section (115) applies to jurisdiction alone, 
the irregular exercise or non-exercise of it or the illegal assump- 
tion of it/' But the judgment does not end there, it goes on 
to say “ The section is not directed againt conclusions of law 
or fact in which the question of jurisdiction is not involved, 
and if the appellants’ contention be correct, then, if the Civil 
Court should absolutely and whimsically decline to exercise its 
jurisdiction and refuse to make any orders as to the Jlllmg up 
of vacancies, no matter how many existed, there would not, iu a 
case such as tne present, be any remedy available under this 
section and no appeal would lie.” In that case the BiatMot 
Jhdge purporting to act under a particular section of a particular 
4ct, consttuiug the section as he did, held that he had jurisdiction 
g) (1917) I. h, 40 Mad. 798, 
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1918 to pass a particular order, and passed it. Objection was taken 

— to this order before the successor of the District J udge on. the 

KiSABiLAri 

V ground that the former District Judge had no jurisdiction to pass 
Farain it The court held that ho had. An application was then made 
to the High Court of Madras in revision, and it was argued 
that the High Court had no power to interfere, one argument 
being that the decision of the court below was at the most a wrong 
decision on a point of law. The High Court repelled this 
objection and did interfere in revision, and the Privy Council 
upheld its decision. It seems to me what the Privy Council 
ease decided was that the section (115 of the Code of Civil 
Procedure) is not directed against conclusions of law or fact in 
which the question of jurisdiction is <rlot involved. (I think 
the words which I have italicized are most important.) It seems 
to me to follow from this that where a question of jurisdiction 
is involved this Court is competent to revise a conclusion of law 
or fact which bears on a question of jurisdiction. In the case 
before me it seems to me that on the point of law decided, a 
question of jurisdiction is involved, therefore I think I have 
jurisdiction to consider that point on the merits. 

Three recent eases of this Court, however, are quoted in 
support of the objection. The first case is that of Faza.1 Itab v. 
Manzur Ahmad (1) On the face of it, that case looks very 
like the present case, but theie the only point decided was that 
payment of money into the Treasury was not a payment into court 
within the meaning of rule 89, order XXI, and this Court held 
that, if that decision was a wrong one it could not be set aside 
V f in revision. There no question of jurisdiction was involved. In 

^ J # ^ the next case {JhunJm Lai v. Bisheshar Das) at page 612 of the 

V t , , I , ^ sanie volume, (2) also no question of jurisdiction was involved. 

* % tu the last case, to which I was a party, a question of jurisdiction 

^ l' } ^ involved. The case was decided only a very short time ago 

V J. ■ . b , J ^b<II.r6i3iember perfectly well that we did go into the merits and 

were satisfied that the order of the courts below in returning the 
■ ' plaip-t, was iaiproper order and one which the courts had Jurisdio- 

~ ;tiiqn.to pass and should have passed. That ease, therefore, in my 
Opinion is no: a helping guide. In that case no authorities were 
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«t6d I must confess that I had not then studied the Privv 

I rrire^ “ /fr “ ^ ^ -oe dot id 

Inti f !“ t ’ eased 

the Privy Coiret' ““ ee^^ideratit that 

of the delion I tH? “« Jurisdiction to go into the merits 

e jsion in this case on the point of law involved. 

nol 1 think should 

IZ P^-^'y ‘“bnical, and seeing that the pro- 

• doni;it :ourhiei:enietiLTtt;a;:‘ 

-‘'or.ed th: 

Hr “ ““-deration, thought; IHlHit hi 

On the merits;- The application of the 4th of May 1017 

H“.“ThL?waf’n:f'T''l,‘^' 

, , fresh vakalatnama, i5 is admin-Pf^ 

exeauted by the guardian n^* ® Aamitted, 

speciBcally to file this application. It s“el to t“ 
vakalatnaDai W'as required fnr « i-' i ^ new 

Sal i“ p“ 

iiprii, asking for au adjournment of thn cinia I'r. +1, 

Very erecution proceedings. If that appointment ias a 
appointment then it seems to me that it was still in force mdZ 

order III, rule 4,of the Code of Civif Pro-edn™ r ° 
that the vakalatnama executed by Gaya Prasad 'waslt Hid H 
two reasons. One was that the clerk of the ™H ^ 
should have recorded in the body of the al'ioafio^^” “““*>«dy 
time, the statement that it was Gaya Prasad who wlslalTtf 
appointment, ani making itasguardian of the minor I 

latnama runs, Gaya Prasad and no one else was maktl iL 

eiited It as « guardMn of th^ minr,. » ^ exe- 

dooms to me a voryWal objeotio,. 7“gurdt-of'2 , 
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minor he had nothing whatever to do with the suit or the pro- 

eady said 

court and made the application for the stay of the sale on the 13th 
of April, and put in an affidavit. The application showed that he 
had appointed the vakil to act for the minor of whom, he, Gaya 
Prasad, was the guaidian, It seems to me, therefore, that the 
application of the 4th of May, was in order, and that the court 
has failed to exercise its jurisdiction in not accepting it because 
it came to a wrong decision on a point of law* Undoubtedly if 
it had decided, as I think it should have decided, it should have 
accepted the application. I, theiefore, setting aside the order 
of the court below, pass the order which I think it should have 
passsd, -i. e , I dir ecu that the money paid into court be made 
over to the purchaser and the sale be set aside, The applicant 
will have Ms costs throughout 

Application allowed. 
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JBefo)& Justiee Str jpramada Ohatan Banerjt and My. Justice Ryves. 

LAXjA bam (PxiAINtifb') «. THAKUR PRASAD ( DBFBNDAsra).* 

Oiml Frocedute Code (1808), section 60{o) ; order XXI, rule Q’i—Esseaut%Qn of 
deoree’^Bah in execution ~ House of an agnoultmist— Objection not taken «i 
iirne of sale, hut m answey to a smt for possession by the auotmi-purohaser 
•^BsioppeL 

Held that a i jadgment-debtor, who could and ought to have raised objeo- 
tions to the sale of his piopeity at the fame of the sale, could not be permitted 
loug after tlic b.dj had been couiliiiied to ra;-' flic sam"' obiocUons m answer 
{.) a sun. by the euctim puroluhcr for poNSuhsimi of the prup-niy purchusod by 
him ijined -JasUam il), Pandw any Tlol-iji Bagavc Krisunaji Oovind 
f2) ami b.oa>l:anath Jhii \\ T.iroa ySou’w B'l.V (3) foll.'-'ved 

Tub fact‘=' of tins case were Oh follows 
In o-NLccutiou ol a decree obuuiued against one Thakur 
Prasad a house belonging bo him wo,s sold by aiiotiou on the 
553rd of Isovoiulter, liUO. The purchaser obiainecl formal, hut 
not actual, possession. He accordingly brought the jiresent 
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smb to obtain physical possession of the bouse which be bad 
purchased. The suit was resisted on the ground that the house 
in question was the house oi an agriculturist and was 
therefore nob liable to sale in execution of a decree in view of 
the provisions of section 60 (c) of the Code of Civil Procedure, 
The suit was on this ground dismissed, and on appeal the decree 
of the first couit was affirmed. The plaintiff appealed to the 
High Court raising two questions. The first was that the lower 
appellate court ought to have determined whether the house 
was the house of an agriculturist or was appurtenant to the house 
of an agriculturist within the meaning of clause (c) of section 60 ; 
and, secondly, even if the house was of the desenption mentioned 
in that clause, whether, after the sale and confirmation of sale, 
it was open to the defendant to question the validity of the sale 
and the title which the plaintiff had acquired under it. 

Munshi Baleahwar Pmaad, for the appellant, 

Munshi Qirdhmi Lai Agarwala^ for the respondent. 

Bahubji and Byves, JJ, ‘.—This appeal arises out of a suit 
brought by the plaintiff appellant for possession of a house which 
originally belonged to the defendant respondent. In execution 
of a decree obtained against the said defendant the house was 
sold by auction so far back as the 23rd of November, 1910, 
and it was purchased by the plaintiff. He obtained formal 
delivery of possession, but as he did not get actual possession, he 
brought the present suit The claim was contested on*the 
ground that the house claimed was the house of an agriculturist 
and was therefore not liable to sale in execution of a decree in 
view of the provisions of section 60 (o) of the Code of Civil 
Trocedure. This objection prevailed in the courts below and the 
suit was dismissed The plaintiff has preferred this appeal and he 
raises two questions. The first is that the lower appellate epurt 
ought to have determined whether the house was the house of an 
agriculturist or was appurtenant to the house of an agricultuHst 
•^ithin the meaning of clause (c> of section 60; aiid, secondly, 
even if the house was of the description mentioned in that clause 
whether, after that sale and confirmation of sale, it was open to 
the defendant at this stage to question the validity of the .sale 
and the title which the plaintiff had acquired under it. As 
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regards the first point, the lower appellate court says that it was 
a fact nob disputed that the defendant was a tenant and that the 

ippurtenance to his tenancy. We must 
correct and assume that the 
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house in dispute was an a- 
accept this statement of fact as 
house in dispute is an appurtenance to the tenancy of an agricul- 
turist as such. If an objection had been takeu before the aueliou 
sale it ought not to have been sold; but the question which arises 
is whether after the sale and the confirmation of the sale its 
validity can now be questioned by the defendant, as against whom 
the sale has become conclusive by reason of its confirmation. 
Under order XXI, rule 92, after a sale has taken place and has 
been confirmed the auction-purchaser acquires a title to the 
property. In the present instance no cbjeciion to the sale was 
raised before it took place or at any time. It is not suggested 
in the pleadings that the defendant judgment-debtor was not 
aware of the execution proceedings. As between him and 
the auction-purchaser the sale has become conclusive and the 
auction-purchaser has acquired a vested interest in the property 
sold. If objection had been raised on behalf of the defendant 
before the auction sale, the court would have had jurisdiction to 
consider and decide whether the property was of the description 
mentioned in section 60(c), and if ib had decided that the property 
was liable to sale and no appeal had been preferred against such . 
decision, the sale of the property could never be questioned. In 
the present case no objection having been taken and the sale having 
become conclusive as between the parties, ib is not open, in our 
opinion, to the defendant after the lapse of so many years from the 
date q£ the sale to contend that the sale ought never to have taken 
place and, conveyed no title to the- purchaser. This view is 
supported by, the decision of this Court in Timed v, Jas Bam (1), 
and also . by the decision referred to in the judgment in that 
case, The r-alings of the Bombay High Court in Pandurang 
, Balaji Bagave v,-. Kriahnaji Govind Parah (2) and of the 
. Calcutta High Court 'in Dwarkanath Pal v. Tarini Sankar 
' Bay (3) are to the same' effect, The only case in which a 
contraiy view' appears to have hoen hold is the unreported 
' (1) (1307) I. L. R., 29 All., 612. (2) (l£03) I. L. R., 28 Bom., Ub. 





judgment of a single Judge of this Court in Second Appeal No, 
327 of 1910, decided on the IGth of January, 1911. In that 
case the learned Judge held that an objeotion as to attachment 
and sale could not be made before the auction sale. We are 
unable to agree with this view, and we do not feel ourselves 
justified in following that ruling in the face of the other rulings 
to which we have already referred. The result is. that we allow 
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aj Narain Majju, SaboKdinate Judge of Azamgarb, ^ated the -iSth of Feb- 
.ty, 3916. - . , - . . , ^ . 
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1018 AH was the purchaser of the rights of Sarju in Gangapur and he 
Wazib Ali obtained possession by virtue of his purchase. In 1873 the share 
obtained in Gangapur was purchased at auction by Kali Charan, 
defendant No. 15, who sold it to the plaintiff on the 11th of October, 
1913. By virtue of this purchase the plaintiff brought the 
piesent suit on the 18th of May, 1915, for redemption of Ganga- 
pgr as against Wazir Ali, who was in possession of that vilUge. 
He made other persons parties to the suit, one of these 
being Musammat Saidan Bibi, the second appellant, the widow of 
Iradat ullah, the mortgagor. 1 he court of first instance decreed 
the claim and the decree of that court was confirmed by the 
lower appellate court. 

The defendants appealed to the High Court, 

Mr» ilf. L. Agarwala, Dr» 6'. M Sulaiman, the Hon hie Dr. 
Tej Bahadur 8apru and Dr, Surendro Nath 8en^ for the 
appellants. 

Munsbi Gokul Prasad, for uhe respondent. 

Baneeji and Ryves, JJ. : — 3 his appeal arises out of a suit for 
redemption brought under the circumstances mentioned in detail 
in the judgment of the oourc below. It is unnecessary to repeat 
all the facts, and it is sufficient to say that on the 21st of 
December, 1864, one Iiadat-ullah made a usufructuary mortgage 
of certain shaies in four villages, one of which was the village 
Gangapur. The present suit is for the redemption of that 
yil4ge. The equity of redemption in one of the mortgaged 
villages, namely, Pul Ratni, was sold by auction and purchased 
by one Mazhar Ali in 1874, He sold it in 1882, and the share 
which he purchased ultimately came to one Sarju Singh. In 
^ ^ 188^^ Sarju Singh brought a suit for redemption and got a 

. i I i decree for redemption of all the four mortgaged villages and 

. 1 ^ obtained possession in 1891. The present appellant, Wazir Ali, 

^ : I ^is the purchaser of the rights of Sarju in Gangapur and he is in 

1 ‘ possession by virtu® of his purchase. In 1873 the share in 

, Gaugaput was purchased at p,uction by Kali Charan, defendant 

15, who soil 'it lo the plaintiff on the 11th of October, 1918. 
virtue of this purchase the plaintiff brought the present suit 
I-'”, il Is-!) of M 1915, for redemption of GaLigapur as agaius.t 
Wuzir Ali who is iii pu-'-'Ossion of that village. He has made 
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other persons parties to the suit, and one of these is Musammat 
Saidan Bibi, the vseoond appellant, the widow of Iradat-ullah, the 
mortgagor. The court of first instance decreed the claim and the 
decree of that court was confirmed by the lower appellate court. 

The first contention raised before us on behalf of the 
appellants is that the claim is time-barred. This point is concluded 
by the authority of the Full Bench decision in 
V. Wdziv AH (1). This case has been followed in subsequent 
eases by this Court, and we as a Divisional Bench are bound by it. 
Following that ruling, we must hold that the limitation applied 
able to a suit of this description is that provided by article 14)8, 
namely, sixty years from the date on which the mortgage became 
capable of redemption. It is contended that the word “co- 
mortgagor should not be extended to a purchaser of the equity 
of redemption. We are unable to agree with this contention. 
All persons who have stepped into the shoes of the original 
mortgagor are “ co mortgagors ” for all purposes, and therefore 
the rule laid down in the Fall Bench case is applicable to the 
present case, which is that of a purchaser of the equity of rede mp- 
tion in a part of the mortgaged property. 

Tne learned counsel for the appellant referred to the case of 
Jai Mslian JosU v. Budhanand Joshi (2). That case, so far from 
helping him, seems to us to he against his contention. That case 
was decided mainly on the ground that the representatives of the 
mortgagor who had redeemed the mortgage had asserted a 
proprietary title and claimed adversely to the true owner. It 
was held that in a case of that description article 144 would nppl^, 
but one of the ^earned Judges who decided the case observed 
follows at page 144 of the report 

If Jaidat had not dealt further with the property, but had 
merely taken possession and held it, the plaintiff would, (under 
the ruling of this Court in Ashfag AhTna I v. Wo/SfiT' AH (1), 
have had a period of sixty years from the date of the mortgage 
of I860 within which to recover his share from Jaidat on payment 
of his share of the debt,” > 

accordingly of opinion that the court below was right 
p holding that hhe limitjation applicable to the 'case waa that 
V fl) (1889) I. L. B.J 411„ 1. (2) (1?15} I. L, R., 38 AR., 138, 
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provided by article 1 4S and that the suit was not ^^arred by 
limitation. 

' It was nest contended that the suit should be deemed to be 

SUM. ^ declaratory decree as regards the title of the plaintiff 

or his vendor, Kali Oharan This contention is, in our opinion, 
untenable, as the suit is not for a declaiatoiy decree but for 
consequential relief, namely, redemption of the moii gage and 
possession of the property. For the purpose of maintaining the 
suit it wa=* necessary for the plaintiffs to ask the court to declare 
his title. 

The last contention put forward was that as Kali Oharan did 
not bring a suit to assert his title within twelve years of the date 
of his purchase that title must be deemed to have become extinct. 
This contention has no force, inasmuch as Kali Oharan had no 
occasion to bring a suit to establish his title. The mortgagee 
was in possession and the possession of the mortgagee must be 
deemed to be that of the person entitled to the equity of redemp- 
tion. 

For these reasons the appeal must, in our opinion, ftiil. Wo 
dismiss it with coats. 

Appeal dismis’^fd, 

EBVISIONAL CEIMINAL. 

B 0 fo)& Ml Justioe Tadball and Mi". Jiahce Abdul Raonf 
IS. EMPBBOB V. G-ULAB aud others « 

Act N 0 ‘ 2!L7 of IQQO ("Indian Fenal GodeJ, seeiions 325, 300, eweeption 4 — 
Grievous huH — Maider—OalpabU homicide not amounting to muedei— 

' . j ^ Watal assault committed by Jhree persons acting in concert, 

^ ^ A dispute having suddenly arisen concerning the cutting of a sugarcane 

^ crop, throe men armed with lathis attacked one of the men who was engaged 
' in eutringjthe crop and heat him so severely that he died, hiR skull being 


hi 


Voij. xii] 


ALtAHABlD SERIES, 


Ofe3£ceptiou4ofs6otiou 300 of thalnd.au Pun il Coda. Empe>o> v. Ghandan 

Singh (1) disseatod from. Emperor v. Hmuman (2), and Emperor v. Bam 
Newas, (3) refeired to. 

Tub facts of this oasG aic fully stated iu the iudgment of 
the Court. 

The Assistant Government Advocate (Mr E, Malcomson), for 
the Crown, 

The opposite parties were not represented. 

. Tupball and Abdul Raoof, JJ -.—Notice was issued by a 
learned Judge of this Court to the three persons Gulab, Majid 
and Qhafur to show cause why they should not be conviotel of 
an offence punishable under section 304, of the Indian Penal Code, 
why the sentences passed on them should not be enhanced, or why 
they should not be ordered to be re-tried on a charge under 
section 302 of the Indian Penal Code. The facts of the ease, as 
found by the court below and which appear to us to have been 
oirreotly found, are as follows There was a sugarcane crop 
standing in thiee fields. It hnd been sown by the deceased 
Hirdial and his partners Jahangir, Bhag wan Sahai and others. 
These fields had been given to Hardiai by the accused to enable 
him to recoup himself for ceitain moneys which he had advanced 
to them and which were due to him from them. The mortgage 
of an occupancy holding is of course contrary to law. No bond 
was executed in this case, but the fields were actually made oyer 
to Hardiai and he cultivated them. One of his duties was to pay 
the rent. The evidence shows that he had failed to pay two 
instalments. On jthe date in question he and his friends ahd his^ 
nephew Ganga Prasad were cutting the sugarcane crop when the 
three accused appeared upon the scene and Qulab objected to bis 
cutting the crop as he had not paid the rent, Hardiai replied 
that he had intentionally not paid the rent because the accused 
owed him other money and that he had set it off against the debt. 
Abuse followed between the parties and thereupon, according to 
the evidence for the prosecution, the three men attaoke I Hardiai 
Ivith their te/im Ganga Prasad was also armed with a lathi and ' 

& ^e^jular fight took place between two men on one side and three ' 
on the other. The result was considerable injuries on both 


^ . ~ iu UriGa 

" f 4 ,(ll I. L. B., 40 All,, 103. (2) (1913) J. L. H , 86 All , 660. 

(3) C14iS)I.3:,.B,,36AU.>606. 
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sides. Hardial received throe blows on the head, one on the 
cheek, one across the ear and some on his body. The injuries on 
the head were all on the light side. Accoiding to the evidence 
for the prosecution, some of the injuries were inflicted after bo 


ear and head are all on the light side, is some indication of the 
fact that this really occurred. Ganga Prasad also received con- 
considerablo injuries. Upon other persons arriving at the scene, 
the accused fled. The court below has convicted the accused under 
section 325 of the Indian Penal Code of having voluntarily caused 
grievous hurt, relying upon the ruling in the case of Emperor v. 
Chandan Singh (1). It is obvious that the offence of culpable 
homicide either amounting to murder or not amounting to murder 
was committed. A on’s life has been taken. It is obviously 
impossible in cases of this description to he able to prove that the 
fracture of the skull which resulted in death was caused by a blow 
from the lathi of any special one of the assailants. In the present 
instance Hardial had three fractures of the skull and had received 
three lathi blows upon the Jiead. The three accused were all 
armed with the same class of weapon. They all attacked Hardial, 
A lathi is a lethal weapon, as has Jieen repeatedly held in this 
Court for very many years. The person who uses a lathi must 
know on an occasion like this, that he is very likely to cause deatir, 
The three accused were moved by a common intention. That 
intention may not have been to cause deaths but in carrying out 
their intention they all used deadly weapons and they must be 
deemed to have known that they were likely to cause death. We* 
cannot agree that the accused can only be convicted of voluntari- 
ly causing grievous hurt. It is impossible to say whose lathi 
fraoti^ed the skull ^ The other blows inflicted on the body of 
Hardial caused only simple hurt. It appears to us that the pre- 
sent case falls within exception 4 of section 800 of the Indian | 
Penal Code, wherein it is stated ** that culpable ^homicide is not i 
murder if it is committed without premeditation in a sudden^fight! 
inifee h^at of passion upon a *^udden f^uarrel and without thd *^ 

ofTcndor 3 having takon undue advauiage or riGifc'd in a c^uel or 

nor.’’ If five or more pers ms had banded toge. her in 
If of the ufvuscd, no one would hfive shesit * 
(1) (1917 . 1. L. R ,40 All , KTJ. 



to have held all five guilty of the offence of culnahU h • V 

>" a- . J .“s 

guilty under section S04 of the Tnrli%v, -d i , 
we fail to understand If one man h a ” 
offence, be also would k committed the 

the Code. It is illoaical to ^ section 304 of 

wmwithei.dacw::;:i‘:j,i:“ with 

by the three ie reduced to the leeeer offence of voranMn“'““'’ 

grievous hurt. With all due resnect ,i i 

decided it we find it imooseZ ! " 

expressed in the case of Tfm m ^ 8 *’®® with the opinion 

F 1 1X1 cue case ot Emperor v. Ghandan Sinah n ^ rr .k 

facts were as they are renortod f-ko 

.as not even one under section 801 of t': tdZ'p ZlTl" 

rr ^ 

^ r F ux levenge upon au unfortunate man Tho 
oommitted appears to usoiothing more or less than’ „ ! 

all three accused were equally !, h , 

by the same iutent aud h\d thf same ohiecraL"' ,1 Z" 
lethal weapons. We do not aurno it In ^ 

in that case, and in that respect wrwould^p''oin'i ^ 
quite inconsisteut with the ramxrks to bo^found in iS 
Emperor v. Bconumc^n (2) Tne remarks at pave 563 
of note. They run as follows It is ,lZtf f 
direct evidence the intention of a partLlar ^ /“"y® ^ 
intention can only be inferred from thf The 

r^nlt of his act or condnot. The learned Ju%e Lems t^Onf 
the meaning of the term intention with desire. It is „ "i" 
possible that these persons had no wish either 
indivi Inally to till Sheoratan (as is indicated by " 

wound was discovered on his head), bat neverthelL, ,7« ! 

him in the way it i, proved that they did they must b! i i5 ' 

have had knowledge that their act must t al Zbab , f 
death or such bodily injury as was likely to cause death Jd ' 

they are guilty of murder. Under oironmstances ’ 

1« quite immaterial to ascertain whose blow was tb ' j- ' 
f^ladone.- Wd'dudges whL d^od 

^ ^ (1) (I9ir^ I E,. 40 All , 103. (2) (joioj j. 3 . ^ 










di&sented from the rule oi law laid dowma the oaae of Bhian Singh 


of this Court. They 'distinetly say “we cannot agree with the 
rule of law laid down in DMan Bingh ir. King Mmferor” We 
would also call attention to tho decision of this Court in the case 
of King -Emperor v. Wewaz (2). This was similarly a ease of 
three men who with the same intent and object attacked one 
other. They were aimed with lathis. They infiiottd serious 
injuries which resulted in death. All three of them were found 
guilty of the offence of murder. These cases no doubt are distin- 
guishable from the case befoic us, for here the nmttir was a 
sudden one, it sprang up suddenly and the injuries were inflicted 
in the heat of passion. We think that the case falls within 
exception 4 of section 800 of the Indian Penal Code. We, there- 
fore, alter the conviction in the present case from one under 
section 825 of the Indian Penal Code to one under section 804 of 
the Indian Penal Code, and in view of the circumstances of the 
case, we do not think it necessary to enhance tho sentences that 
have been passed. f 


APPELLATE CIVIL. 


Before Bi Menry BiohaidSf Knight, Ghie/ Jushoe^and Mt, Justtoe Tudball, 
SHAIMSHIB BINGH ami> othbbs (DBrsjHDANrB) v. PIARI DAT (Btim-ms.) 
Aim BUBEDAB AND orasEs (Dbjpendants) * 
Fre’6mpHon->Gustom--> Waftb>ul-atss--‘Frope'iy to be sold io co-sharc fi d - 
Balefio strange Befusal topurahmo,*’ 

Aa a general lule the custom as bo pre-emption as c^ideuced by the record m 
"the w< jib-ul-iii/, It Jh i vyIiclv !i co-j ittr'-:! wish^a to '^jl his property he must 
first ofier it to another co-sharei and :f *]'e co-sh.iror leuiso': to purchaio, hei 4 
entitled to go ii a .itiangec, Wh' re 'he outioiii pj:ov..a 19 u" this nntuu, il She 
co-rhart-r (vendor) ofieis prnp'’j.ty to anoilur oo-s.i'rev ana .“such to-Mharor 
refuses to puroliaso on the giouiiil tiiai Ic hcs no mcne} or it unwilling for 
y f'thor redpon to purchas , Ih.* owror of tbo proneity .a cntiibd to go and 
1 lb to a Strang' 1, and he is uoi obliged, aiter bo jias mafic a ttcfinite agreom^f ^ 
tranger to raturii <nd 01-1 -v th.-. m a . --...i +. 9 «to t.n thi 4 
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oo*sliarer STmnihal Smgh v, Earn Bairn (1) and Lai v Mam Bam 

(2) followed. Mmawai Huiam v. Khadm Ah (8 and ZmJiai Lai v. Ealka 
Efasad (4) nofi followed. 

This was a suifc for pre-emption based upon a custom recorded 
in the wajib-ul-arz to the effect that a co-sharer wishing to sell 
his share was bound first to offer the property to another 
co-sharer before he could sell it to a stranger. The sole question 
in the case was whether or nob the plaintiff pre-emptor had 
refused to purchase the property when offered to him. The oourt 
of first instance disbelieved the evidence adduced by the vendees 
on the subject ol the plaintiff’s refusal to purchase and decreed 
the suit. The defendants vendees appealed, to the High Court. 

Mr. A, E. G. Eamilton (the Hon’ ble Dr. Tej Bahadur 
Sapru and Babu Bian LalBanerji with him), for the appellants. 

Mr T, W. Okadha (with him, Munshi Qinikari Lai Agar- 
wala), for the respondents. 

Kiohards, 0, J., and Tddball, J. : — This appeal arises out of 
a suit for pre-emption and was before us on a previous oeoabion. 
We held that the plaintiff, under the circumstances of the case, 
was entitled to get the property by pre-emption provided that he 
had not refused to purchase it, The court below has decided that 
the plaintiff did not refuse to purchase, The court disbelieves the 
evidence adduced by the vendees upon this point, and it is to be 
remembered that, although the plea was raised when the case 
came on originally for trial, it was not until after the order for 
remand that evidence of refusal to purchase was given. W e see 
no reason to differ frqm the court below upon the issue of the 
refusal to purchase. The learned Subordinate Judge in the 
course of his judgment held that even if the plaintiff had refused 
to purchase that would not be sufficient to debar him from his 
right of pie-emption, and has eiced two cases, namely, Mwnawar 
SusainY Khadim Ahi^} and Kanhai Lai v. Kalka Brasad'^ 
(4). In the last mentioned case there is the following passage 
in the Judgment * As we pointed out in our judgnlmr| in 
BohaikLal V. Bhahahud-dm Khan (5j, in order to debar* a i^artl" ) 

“ (1) ( 1917) I. L. R., 39 All, 127. (3) (1903) S A. L. J., 331. " ^ 

(2) (1911:) 15 A. L. J., 315, (4) (1905) I, L, R., 27 All., 670. 

i5) B. A. No. 909 of 1901, unreported 
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entitled to pre-empt a sale from exercising his right an opportu- 
must be given, when a definite agreement to 
SiNQH purchase at a fixed price has been entered into with a stranger. 
PtaiDkT. IS not enough to offer property to a person entitled to pre- 
empt before an agreement to purchase has been entered into with 
a thiid party as was the case hero.’^ This Bench has had occasion 
to deal with this dictum in several cases, see Naumhal Singh ?. 
Ham Ratan (1) and Nathi Lai v. Dhani Ram (2). As a gtnoral 
rule the custom, as evidenced by the lecoid in the wajib-ul-arz, 
is that whei e a go sharer wishes to sell, he must first offer it to his 
eo sh irer, and if the co-sharer refuses to purchase, he is entitled to go 
to a stranger. Where the custom proved is of this nature we have 
no hesitation in saying that if the co-sfaarer offers the poperty to 
another co sharer and he refuses to purchase upon the ground 
that he has no money or is unwilling for any other reason t 3 pur. 
chase, the owner of the property is quite entitled to go and sell 
it to a stranger and that he is not obliged after he has made a 
definite agreement with the stranger to return and offer the 
property to the co-sharer a second time, It seems to us that 
(where the custom is as stated} the going to a stranger and making 
a bargain with him before offering ic to the co-sharer would he 
acting contrary to the custom. We dismiss the appeal with 
eosts. 

Appeal dismissed^ 

. ^ Taihall and Mr Justice Abdul Haoof. 

15. BALWANT SINGH (JoDaMBNT-DEBxoR) t». JOTI PRASAD and otheub 

' ■ (DEOREE-HOriDERS) * 

Acilfo IV of 1QS2 (Tianbfer of Iroiperty AdJ, seciion 6 (aj—mndu lam 
--Adopttm by widow-.Postpommont of adopted son's mate du ing the 
rnmom s hfe—Tiansfermadeby adopted son of property forming pa t of 
J tw wdow’s Jt/a^iOTfl—Spes sucoessioms. 

^ I An agreement depriving an adopted son of hia right to take possession of 

’ - \ r 18 not prohibitea by law. Kali Da» v. Bijai 

; ; si < ^ ^ ShanTtar (3). and Vtsalali:>hi Ammal v Swaramien (4) referred to. 

entered into, for example, an agreement 

, ^ ^ l»fe esta te to the adoptive mother and the remainder to the^dopled 

' ’ “ : ; ‘■'.IWS.Iroroa'dec.e. of B.ghuB.ti'' Sub. ’ 

’ , o^^iiaranpur, dated the 5th Of April, 1918 ^ ^ 

- in (193351 L L.?Ri^39 AiS IsftV.'i . » AQV / lOn, \ Y IT H. . .. , 

3914 ^ i ' *i’ ’; 5 ‘ 


I9l8 

15. 


ALLAHABAD SBRIES. 


I 


toL. XL,] 


6m 


. ‘"«“*-™‘-8»‘oona.eraI H.nta 

Zir,, ! T™ .nterestm He property ei ;.aoptrve letter 

S i. nt ta rS?r‘‘?^ »“'>)“* preyoushfe eetete. 

Act, 1882, Trom dealing with the property. 

Co J™ ‘’’® jadgment of the 

Mr. Mihal Ohandj for the appellant. 

Mr. B. O’Ootinof and MunsH Lalcshmi Narain, for the 
respondents. ' 

TTOBttl, and Abwl Bioof, JJ :-This appeal arises out of 

T!"“,'a r P'T'*”'® two decrees dated (1) the 22nd of 

une, 1917 and (2) the 15th of December, 1917, both of which 
were passed m one and the same suit No. 63 of 1915, (1) -Eai 

em Prasad, plaintiffs, versus (1) Ohaudhri Bal want Singh, ( 2 ) 

Ranaindar Singh, defendants. The application for exLtion 

was made on the 17th of December 1Q17 on<i ^■h 

was th«t rtno. • and the prayer nude 

annexed to the application, be delivered to the decree-holders 

XTatlb 1 2. A further prayer 

was that the Collector of Saharanpur. who was in possession of 

' property as a receiver, be asked by a rubkar to deliver 
possession of the said property to the decree-holders and to hand 
over to them such sums of money as may be with him in deposit 
on amount of the profits of the said property. Objections we. e’ 
raised by Balwaut Smgh, judgment-debtor, to the execution of the 
decree Thcffie objections have been disallowed by the learned 
Subordinate Judge of Saharanpur by his judgement, dated the Sth 
o April, 1918,^ Chaudhri Balwant Singh, judgment-debtor, has 
appealed and in the memoraudum of appeal has raised pleas 
embracing almost all the objeotione. which he had raised in the 
court below. lu order to appreciate the pleas raised and the argu- 
ment addressed to the Court on behalf of the appellant it ie 
necessary to state shortly the previous history of the litigation 
OneEaja Saghnbir Singh was the owner of a considerable 
property known as the Landhaura Estate. He died in the year 
1868, leaving Bam Dharam Kunwar, who wae pregnant at the time 
as his widow. It is an admitted fact that before -his death ho' 
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permitted and authorized his widow to adopt a soa for Mm, ia 
case the child born of the wido^ died in its infancy. He fuither 
gave permission to a lopt another son in case the one adopted 
were to die in his childhood, in her life-time, 

A child was born after the death of Raghubir Singh, but he 
having died, Ram Dharam Kunwar adopted one Indar Singh, in 
1877. The latter having died, she adopted one Ram Badan Singh 
in 1883, who also having died in 1885, one Bharat Singh was 
selected in 1893, for adoption, bub before his adoption had taken 
place, he died in 1896. Eventually Chaudhri Balwant Singh, 
the appJIant m this appeal, was adopted on the 13tji of January, 
1899, and a deed of adoption was executed on that date and was 
foimally registered. The mateiial portions of the said deed 
having a bearing upon the questions in dispute in this appeal 
arc these.— |» 

In paragraph 3 it is stated that on the death of the Raja, Rani 
Hiatam Kunwar entered into proprietary possession of all kinds 
ol propel ty( ^ ^ c-XiU ^ jS ) 


and that she was in possession of all the property belonging to 
the riyasat of the said Raja Sahib at the time of the execution 
of the document. In paragraph 4 it is stated that being the 
owner of a considerable property, the Raja in his life-time, owing 
to religious needs and other requirements, was anxious to have a 
son born who might fulfil the religious needs and who might 
be the owner of the riyasat. In paragraph 5 it is stated that 
as the lady , at the time of his last illnes*, was pregnant, he did 
not adopt a son himself in his life-iime. In paragraph 6 it is 
stated that during his last illness, having suddenly became hope- 
less of his he, by way of precaution, directed the lady ; “ That 
ia case a daughter is born or if a boy having born dies, I enjoin 

upon you and order you that you should adopt a boy for me, so 

-that he may keep our name alive and after your death may he the 
. absolute owner and possessor of my entire ^estate and if per--' 
^ . chance, the son adopted, according to this permission, dir sin 
jmur life-time then you will cominuc to have the power of 
fuither adoptior." In paragiaph 10, is staled that she in 
June, J 898, selected Chaudhri Balwant Singh, son of Chaudhii 
Bam na waz, foY the purpose of adoption and from that date liho ' 


> •• i-1- 



J 5 n'l ” it is stated that the exec 

dopled Chaadhn Balwaut Singh on the I3th of January, 
n paiagraph 12 it la stated thit : - The said Balwant Sinri 

executant and he will perform all the rehVious duties to, 
e said Kaja Sahib and the executant after the death 

the property of the riyasat Landhanra. Toe most imuor 
proviaou IS contained in paragraph 13, which runs thus 

have al^th executant will contiuu 

ave all the rights over all the properties of the rivasa 

landbau by RajaEaghubii Singh, whioha Hindu 

she wil^ ’'“sband 3 estate according to the Hindu law and 

hat the said Balwant Singh, my adopted son, will have no r 

ment rur'" man 

ment and supervision of the riyasat during my Ufa But 

stetus according to his position : 

he fir , “ 7 Kam 

wa^ the father Balwant Singh, has given him in adoption 

these very conditions and thiswas in accordance with the lish - 

™.oncftheEaja Sahib . . ■■ On tbe,sam! date Ch; 

Ramnawac Singh executed an iqrarnama, in which af 
mentioning that he had willingly given his son Chaudhri Bahvc 

*“ "''°P‘““' Kani Dharam Kunwar 
stated-tM from this date the son ceases to have anv Inn, 
tiou with his natural family and that the said sonlill fr, 
0 -day, acquire all the rights which an adopted son has under t 
law in all the property left ( ) by Baja Eaghubir Sin, 

deceased and whioh H.rp vn +inr> • ^ 

But- it !.„= r ^ possession of the Eani Sahil 

But it has been agreed between me and Rani Sahiba th 

Sim sl-b i,”* of B^'gbnWr Singh t 

Ram Sahiba Will continne to be , , J , Ok / , ' 

possession) of the entire riyasat dnr^g Vl 1^ 

having arisen between Chaudhri 'Raltxre.wi-' a- u 

“•otter, Rani O.Wam Kqpwar, the li^tey inrttot! 
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a suit against him in 1905, with the object of getting rid of him, 

— — — ^ — It is unnecessary to give the details of that litigation ; it is enough 
Singh to state that the suit was dismissed and Chaudhri Balwanb Singh 
jo'xi Pbasad riuccessful. His position as the adopted son of Raja Raghubir 
Singh was made secure. 

In 1911, Chaudhri Balwant Singh -filed a suit (No, 1 of 1911) 
against the Rani Dharam Kunwar for possession of the properties 
of the riyasat Landhaura, but the defendant having died during 
the course of the suit, in the month of November, 1912, the 
further prosecution of the suit became- unnecessary. 

During the course of the litigation with Rani Dharam Kunwar 
Balwant Singh had to mortgage and sell portions of the property 
of'the riyasat in order to procure funds to carry on the fight 
with his adoptive mother. The property, the subject-matter of 
the present dispute, viz, Mauza Ahmadpur Naogaon was sold to 
the present respondents, (1) Lala Joti Prasad, (2) Lala Raghunath 
Singh and (3) Lala Beni Prasad, sons of Lala Bansi Lai, under 
^ a sale deed, dated the 3rd of March, 1911. 

After selling the property in dispute to the respondents, 
Balwant Singh leased the property by a deed of lease, dated the 
2nd of August, 1913, to Rana Dharam Singh, the father of Indar 
Singh, the judgment-debtor No, 2. 

In 1914, Chaudhri Balwant Singh filed a suit No. 61 of 1914, : 
against the present decree-holders in which he assailed the sale 
deed, dated the 3rd of March, 1911, in favour of the respondents, 
on the ground of fraud, want of consideration, etc., and prayed 
that it be set aside. That suit was referred to arbitration on the 
17th of September, 1914, and when the award was filed in court 
certain objections were taken to its validity, but eventually a 
decree was passed on the award on the 3rd of February, 1915, ' 
against Balwant Singh whose suit was dismissed on that date. In 
pursuance of the decree passed on the award, the present respon- 
dent decree-holders deposited Rs. 65,000 in court to be paid to Bai* 
want Singh. Against this decree, Chaudhri Balwant Singh filed ant 
appeal in the High Court which was registered as F. A. No. 121 
-f* 1915: In the mean time the present respondents filed a suit 
a., 0 . 63 of 1915 in the court of the Subordinate Judge of Saha«s 
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Eaua Dharam Siagh, the lessee of the pro- 

the lease, dated the 2nd of August f9li 

name of Eaua inrkr Singh, bis minor son 

array of defendants, under the guardh 
Sukhdevi, the grandmother of Sana Indar f 
Ine reliefs claimed in the plaint were (a. 
the 2Qd of August. 1913, be declared invali, 
eliverel to the plaintiffs as against the dell 

that mesne proBts be awarded against the c 

sum of money by way of damages for the pri 
by the defendants be awarded against them. 

In addition to F. A. Ko. 121 of 1915, 
Smgh, appellant, eersus Kai Bahadur Lala Jo 
two other matters between the parties were n 
Court, «e.,F. A. No. 123 of 1915and Civil Ee 
^d, as mentioned above, the original suit No 
hadur Joti Prasad and others, plaiatiffs, vmu 
Singh and Eana Indar Singh, defendants, was , 
of the Subordinate Judge of Saharanpur ' 
to O^e and Chaudhri Balwant Singh filed a 
High Court by which they settled all their di 
graphs of this compromise, whfnh h«.rna „ 


Balwant 

Singh 


Jow pBASAB, 


ee No. 51 of 1915, with^ 
id decree up to the date of 
ir Lala Joti Prasad, Lala | 
Beni Prasa^ shall and do I 
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Naogaon shall stand dismissed, parties bearing their 
own costs throughout the litigation, and the Collector 
of Saharaiipur as the receiver of the property shall 
deliver Naogaon to Chaudhri Balwaiit Singh together 
with all profits in his hands. 

(2) That if the said Chaudhri Balwant Singh does not pay 
into court the amount aforesaid, in terms of the preceding clause 
on or before the 19th of September, 1917, his suit and F. A. No. 
121 of 1915, F, A. F. 0. No, 123 and Civil Revision No, 2 of 
1917 shall stand dismissed, both parties paying their own costs, and 
the original suit No. 63 of 1915 shall stand decreed with costs and 
the Collector of Saharanpur, who is in possession of Naogaon as 
receiver appointed by the court, shall deliver possession of the said 
taluqa together with profits thereof in his hands to Ra! Bahadur 
Lala Joti Prasad and others, plaintiffs in that case. " It was fur- 
ther stated* in the compromise that, “this compromise is filed in 
the three cases pending in this Hon’ble Court and the parties 
y?ill file a copy of this, compromise in suit No. 63 of 1915, within 
one week from this date, and apply to the said court to decree 
the claim in accordance therewith." It appears that a copy of 
this compromise was filed in the court of the Subordinate Judge 
of Saharanpur, in which the suit No. 63 of 1915 was pending, and 
the learno-i Subordinate Judge was requested to pass a decree in 
the suit in accordance with the terms of the compromise. No 
objection was raised on behalf of Balwant Singh, but Eana Indar 
Singh objected, that, as he was not a party to the compromise, a 
decree could not be passed as against him on the compromise, and 
that as separate docreos could not be passed against the two 
defendants no decree should be passed ovou against Balwant 
Singh. The learned Subordinate Judge, however, over-ruled the 
objcctiojis of Indar Singh and passed a def^ee against Balwant 
Singh on the basis of the compromise on the 22nd of June, 1917, 
ordering that a copy of the above mentioned compromise be 
attached to the deoreo, 

Subsequently a compromise was also effected between , the 
Bahadur Lala Joti Prasad, etc.,- and.Rana Indar 
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° r a decree was passed by 

M at'^N r r Saharanpur ia the eai" 

daat^No, 2 also/cn the 15 th of December, 1917. 

Ba want Smgh did not deposit the amount which he 
3 i to do, on or before the i9th of Sep'ember 1917 

1915 of theplamtiffe ogainet Balwant Singh and 
h -stood decreed. Hence t hie application fo„' V 

two deoreei pasted in the .suit No. 63 of 1915 ' 

,Tn .'J“ ““ deliyer posse,ssioa to the 

objrcteTt°''lT judgment- 

J And the execution of the decree on the 
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1918 learned Subordinate Judge of Sahi 

the case of an adopted son, where the adopti 
SiMH widow on the condition that the adopted son 
JoTi Pbabad Jiiring her life to the ownership or possessi< 
was distinguishable from the case of a mer 
who is to succeed after the death of a wido 
in spite of a condition postponing the righ 
till aftei the death of the widow, the adopto 
vested interest in the property left by the 
this view, apparently, he did not think it ne 
the question of estoppel and Tes judiocbiO) rail 
He was of opinion that the interest acquired 
being of a higher character than the me 
sionary intetest of a collateral to succeed 1 


death of a Hindu widow, he was capable 
effectively, though the operation of the trans; 
be postponed till after the death of the wic 
Judgment on the general principles of the 
allowed the objections raised by the judgme 
the end of his judgment there is an indicat 
of opinion that the objection now raised by 
ought to have been raised by him at the 
was filed and before a decree was passed on i 
in the memorandum of appeal presented to 
main questions 

(1) Whether the transfer made by Balwan 
tive as being opposed to the provisions of se< 
Transfer of Property Act ? and 

(2) Whether the subsequent compromise e 
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caniiofi take his estate, nor does he offer pi'thdoiS to him. As soon 
as the adoptioa is m ide, he is transferred to the family of the 
adoptive father. He stands exactly in the same position as if 
be had been born to his adoptive father. He divests the estate 
of any person in pisseasion of the property of the adoptive father. 
If a widow happens to be in possession of the estate, the result of 
the adoption is that her limited estate at once ceases. He be- 
comes the full owner of the property and the widow’s rights are 
reduced to a mere claim of maintenance. Such being the law, 
it lies upon the judgment-debtor to establish beyond doubt that 
the deed of adoption contained such valid conditions as to prevent 
the.operation of the law. He will have, in the first instance, to 
show that there was an intention to prevent the vesting of the 
right to property in the adopted son, and that that intention was 
given effect to by some legal and valid provision in the deed of 
adoptioa. On a consideration of the terms of that deed we find 
that there is nothing in it which would prevent the vesting of the 
right in the adopted son. It is provided in the deed that the'son 
would leave the family of his natural father and would live with 
his adoptive mother. He would be brought up under her guar- 
dianship and would be supported and maintained according to 
his fposition and status, A This would 

show that Balwant Singh was to be treated as an adopted sou 
and his position and status was to be maintciined as such. In 
his view, the condition reserving to the widow the rjght of 
ownership and possession during her life-time would simply 
mean that though Balwant Singh was to bo the rightful owner 
as an adopted son, the widow was to remain in possession during 
her life, exercising all the powers of ownership, as an ordinary 
Hindu widow. This construction, to a large extent, derives 
from the clear wording of the agreement executed 
by Ramnawaz Singh, the natural father of Balwant Singh, 

^ ^ ” 
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viz., “ From this elite the son ceases to have any coniieotion 
with his natural family and that the said son will, from to day, 
acquire all the rights which an adopted son has under the law m 
all the propel ty left ( ) by Eaja Haghubir Siugh deceased, 

and which aie in the possesbion of Rani Sahiba. But it has been 
agreed between me and Rani Sahiba that according to the wish 
and permission of Raja Raglmbir Singh, the Rani Sahiba will 
continue to be (owner and in possession) of the 

entire riyasat during her life. ” 

In this view of the consti notion of the deed of adoption it 
becomes unnecessary to consiiler the question whether it is lawful 
for a Hindu widow to make a conditional adoption so as to 
prevent the adopted son from taking possession of, and enjoying 
rights of ownership over, the piopeity of the adoptive father 
during her life, and whether such a condition cieatcs an interest 
in favour of an adopted son, of the nature which is contemplated 
by clause (a), section 6 of the Transfer of Property Act. 

It has been held in several cases that an agreement depriving 
an adopted son of his right to take possession of the property of 
the adoptive father is not prohibited by the law and such an 
agreement has been given effect to. See, for example Kali Das 
v, Bija% Shankar (i), and Visalalshi Ammal v Stvaramien 
(2). But we have not been referred to any case in which it has 
been hold that the interest) of an adopte I son under such a condi- 
tional adoption is exactly snnikir to the interest of a contingent 
collateral Hindu reversionei. The latter kind of interest has 
1 een hold to be a mere chance of an heir apparent succeeding to 
an estate, and as such has been held to be non-traneferable. 
Irre'«pecfcivo of the construction which we have put on the torms 
of the deed of adoption, wo are of opinion that it has not been 
shown that the interest created in favour of Chaudhri Balwant 
Bingh under the conditional adoption in question was a mere 

possibility of succession to the Landhaura Estat^i after the death 

of Rani Bharam Kuawar. In our opinion, both according to the 
(1891) I I), R , 13 All , £91 2 ) (ig{) 4 ) i j,, b., m Mad., 577. 
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interpretation of the deed of adoption and the 1 a\\, a vo ted right 
.was created in his favour, and merely his right of enjoyment and 
possession was postponed till after the death of the lady. Such 
being the cise, we are of opinion that the transfer of taluqa Nao- 
gaon in favour of the^decree-holders under the sale deed, dated 
the 3rd of March, 1911, was unatfectod by thol provisioiib ot 
section 6 of the Transfer ol Property Act. 

We agree with the lower court that on this finding al aie tho 
objections of the judgment-debtor wore bound to fail, but we are 
also of opinion that the subsequent compromise an! the decrees 
passed thoreon left no room for any contention on the point. Ram 
Dharam Kuo war having died in November, 1912, tho property 
vested in Chaulhri Balwant Singh. He was at the time a mar- 
ried man, 29 years old, and could deal with it as ho liked. Under 
the compromise he entered into a new agreement according to 
which the property sold was to vest in the decree-holders in the 
event of his failing to pay to them certain sums of money before 
the 19th of September, 1917. The parties understood their posi- 
tions fully and by a lawful agreement completed a binding 
contract. A decree was passed on the compromise which put an 
end to all disputes between the parties. It is too late now to try 
to go behind the compromise anl the decree. It has, however, 
been argued on behalf of the appellant that if it was a mere 
expectancy that was transferred by the sale dee I in question it 
was open to him to impugn both the compromise and the decree 
when possession was claimed in execution. In support of his 
contention the learned counsel, for the appellant, relied upon the 
case of Bamttsami Naih v. Ramasami Olietti (1) Thao was 
a caso relating to an impartible and inalienable zamindari. The 
nature of the interest which was transferred in that case by 
mortgage and the circumstances under which the consent decree 
had been obtained are stated at p. 2f>l of the report in these 
words - 

“We now come to the most serious objection urged by the 
appellant. It is said that by tho suit mortgage and the consent 
decree the second to the fifth defendants purport to transfer only 
their cliance of succeeding to the zairoindari, and that such a 
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dance or mere possibility k inoapab’e of transfer m India by 
y virtue of section 6 (a) of Transfer of Property Act As pointed 
out by Mditusami Ayvar, J. [Sivasicbramania Naicker v. 
p Ensknammal [1)] m \,\iQ c&sQ of this znnindan the inteiest to 
which each zamm lar succee Is is his scpar uc property and consist ^ 
of his right to the income of the zamindiri beatfi'‘ial owner 
for life Thi^ is the interest whuh defend ^nts Nos, 2 to 
5 have sought to tiansfer by the mortgage and the consent 
deriee At the dates of mortgage and decaeo they had a 
meru chance of succeeding to this interest di'pendont m the 
case of ead on hi-, surviving all the male iiumbeis of the 
iamily older than himself so to make him foi the time being 
the oldest member ” 

At the bottom of page 262 the lei,rned tludges who dociied 
the rase lemarked ; — 

It is further urged that the defendants ernnot go behind 
the decree. If, however, the mortgage did not operate as a 
transfer of inteiests of defendants 2 to 5, neither could the con- 
sent decree in the ciicumhtances of the present case. ” 

Now, what were the circumstances to which the learned Judges 

referied? The circumstances weie these : 

The only mteiest which the defendants 2 to 5 in that case 
had was a mere chance of succeeding to a life interest on the 
happening of certain event as described at page 261, above men- 
tioned. In that case there can be no doubt th it them erest trans- 
fei red was of a kind contemplated by section 6, olausc (a), of 
Iiausfer of Properry Act. The mortgage was made of such 
interest ami at the Ume the consent decree was passed %t was 
stdl a mjre chance In the present case, irre.pei-'tm of the 
natme of interest which Chaudlin Balwant Singe possessed at 
the time of the sale deed, he had a full and complete interest 
wii 1 had come into existence befoie the compromi«e and the 
consent decree If the widow had been alive at the date of the 
consent de ree in thatgaso ihe ruling might have had a hearing 
on this question No case has been cited having a direct bearing 
upon the fa ts of the present case. In our opinion it is not open 
^to theyudgment-debtor to go behind the compromise and eon- 
sept ^i^^this ease. 

* * ^ t fl) LJli, B., 287 [20 j). 
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Over and above all that we have mentioned above, there is the 
fact that what Chandhri Balwaot Singh purpirted to tran^^fer 
both by the deed of sale and the compromise was not a mere 
especfcancy, but the full right of ownership. Even a-^suraing that 
he ha I no vested interest at the date of sale, he subsequently 
became the full owner and was such at the date of the compro- 
mise He hxd received the sale consi leration and the respondents 
had also paid a further sum of Rs. 65,000 and they are entitled 
to the estate which subsequently became vested m Chandhri 
Bdwant Smgh after the death of the Rani. At the date of the 
sale, Chandhri Bal want Smgh claimed to be the full owner and 
was actually suing the Ram for possession and be purported to 
transfer the full right. We think that the decision of the court 
below is right and that the appeal should be, and it is hereby, 
dismissed with costs. 

Apjpeal dismissed. 
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.a— 1859— XIII {WoBKMHir’a Bbeach oe Ookteaot Act)— 

iraoi! ] Tha pcoviBions of Act Ho. Xlll of 1859 are not, aoDlicablQ 
merely to fraudulent bieaones of contract, but can and^muSe 
% “3peot of any b each of a contract within the scope of 
the Act. Mm's&ror v. Bakhtawar, I. L. B., 40 All., a82, followed^ 


^—Advance given by emjtloyer m agreement by toorkman to 
him for a oerla%n specijied period- — B each of ag eement 1 
man living in Gawnpore took an adwmoe of Bs. l O from his c 
and entered into an agreement to work for him for ton m 
the understanding that one rupee was to bo deducted i 
wages each month. Held, that such a contract contained 
repugnant to Act Nh. Xlli of 1859 and was oapabla of beSm 
under_ the provisions of seocions 2 and 3 of that Act ° 
^amai Stngh, Criminal Eevision No. 235 of 19J0. decidcrl 
21st of July, 1910, followed. 

Emperorw.Bakhtawar 

«1860— XLV {Indiau Penal Code), seoiion 97,\6'ee 'Act 
1872, section 106 » woo 


. l^GB— Ori»Ai«aZ 
for proeeoutiofb 
me Criminal Pro. 

conspiracy punishable under section liiOB of tha 
‘in a case where the object of the eonsDirSv ■ 
oiienoa, or a cognizable offence 

ment for a term of two years or upwardh^ unless 
meat or a Chief Presidency Magistrate ornSt.fi S 
empowered in this behalf by the iJcai Government h 
in writing, consented to the initiation of the proceedings 
that the words “ not punishable with death etc » ^ 

the term “cognizable oilenoe.” “ etc., relate 

Three persons presented a potiti-on to the Ma, 
tor of a district stating that a tahsildar was 
offences under the Indian Penal Code, the nnm 
one under section 161. 

The Magistrate treated the 
evidence of the person p-'tiX'.X 
section 203 of the Code oF cnminaT 
for the prosecution of the 
Held, that the Magistrate’s 

Emperor Thakur Das * 

“ * • • ft 

&fiisatbreeeim summons whm 

O^a ol Or.mmal fcocadura tha mera fandar X'Tio^^ 

hixQSQlf u&dir rs °iw 

< IS ‘ - ' ' - /r . ,»• * 


Procedure Code, seeiion l^M--Conspiracy—Ay,m 
for oonspiiaoy^-Vomplamt.} Section i96A of 
cadura Code provides that no Court shall take 
offence of criminal - - - - ■ ■ 

Indian Penal Code 
is to commit t~~ 
not punishable with death, 


i Colleoi 
various 
b bping 

, petition as a complaint * tnot i WA 

it, aad toally <u4 “V 
-- — A Pruoeduro and gave sahotibri 
persons responsible for the petiS 
procedure was not open to obieoL, 
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ACTS— 1S0O—XLV (Inbiah Pj3KAl Oodb), suctiok 392~*‘< Fahricalinf/ 
false evidence ” — Document helping court to form a correct opinion.} 
Certain cattle were gold in a market on the 21st of March, lOi.7. A 
clerk, whose duty it "was to register sales of cattle hold at that 
market and give receipts to the purcliasers, gave a receipt on the 
27 th March, most probably, and dated it the 27th March, I9l7, but 
subsequently altered the date to the 21st, the actual date of sale. 

. Deldy that there was no case of fabricating false evidence, for 
the alteration of the date was not intended to lead anyone to 
form an erroneous opinion touching the date of sale, but the 
contrary, 

■ Emperor t). Badri Prasad .. .. „ 

^ — SECTION SCd -rojression of 

false measure-intent— Acquittal Criminal Diocedti. e Code, section 
438 — Draclioe.'} (t being id evidence that in the village where 
tconsed carried on the businega ot a cloth-sellar the usual tstanclard 
■ of measurement was 35'|- inches, it was held that a conviction under 
section 2G'j of the Indian Pend Code in respict of the possession of 
such a measnre of length could not be sustained. 

: Meld, also that the High Court will not as a rule entertain a 
Sessions Judge having lor its object the reversal of 
an acquittal, when the Govnrnmeht has right of appeal, more 
particularly when the matter is one, such as a question of correct 
:: weighta and. measures, in which the Government may be considered 
to be peculiarly interested. 

Emperor v, Harak Chand Marwari , , 

' y— BECKON E02— Murder— Doh 

. sonimj -r ly: arseniO’^’-Intention—Knoiole^ A person who 
1 :; :: administers a like arsenic to another must bo 

to imminently dangerous that it 
must in all probability cause death or such bodily injury as is likely 
to cause death, and if death ensue, he is guilty cf murder, notwith- 
standing that his intention may not Lave been to cause death 
Queen-Emp.ess V, Tulsha,!.!^. B,iiO All,, 143, Ehit/.Empcror v 
Bhagwan Din, I. L. B., 30 AIL, 568, and Zmp.iS»rpt!?c,- y. auiali 
I. L. B., 3i All., 148, referred to. ’ 

Emperor t), Ganri Shankar .. ,, 

— 7 TT ; ;ry" — skctionb 304 and 325- 

Assault commuted by t tv ee persons aimed wi'li kthih Intention-^ 

- Culpable homicide -^Grievous hurt.} Three persons attacked T 
icurth with lathis and death ensuc-d through a fraotuie cf tho 
skull of the person so attacked. There was, however, no evidence 
to show that the common intention of the assailants w:;s to cause 
death, or which of them actually struck the blow wbioh fractmCd 
the skull of the deceased. 

Held, that the oSence of which the assailants ware guilty w'l'-' 
that of causing grievous hurt and uof. that of culpable homicide not 
amounting to murder. Emperor v. Bhola Sinqh, I. L B 2q Ali 
282, followed. ■ 

Emperor v. Chandan Singh 

"a TT- ^ ] — ZT'F rX sections 826, 300, excebtiow 

A-Qmvous hmt-Murder-Gulpalle homicide not amounting 
murdei— Fatal .^ssauU commtUed by 

A dispute having suddenly arisen concerning the outtin| of a su^ai'- 
-'ahe -oppp. three metr^armed with /aPls attacked ona of the men 
m cultmg the crop and heat him so seveiely that 
h«,«„^ok:en in, three places. A nephew of the 
' wfhi With him, attempted to rescue Hs 
.sioerable injuries'. 
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Held, that the ofience of which the assailants were guilty \va= 
not the mere causing of grievous hurt, hut culpable homicide, which^ 
however, might lu the circumstances, be considered as not amount^ 
lag to murder by the applicition of esception 4 of Roction 300 of the 
iudiaa 1 eual Code. Emperor v. (jhandan Singh,! L. R., 40 All. 
103, dissented from, Kinp- ISmparor v. Hantiman, I. L. R,, 35 All ’ 
560, and Enipero' v. Eain Newas, I. L. 11., 35 AIL, 503, referred to!' 

Emperor t), Gulab 

Penao OoDEl, SRCTIONS 3.32, ^2^—Gyiminal 
^rooeciiirr Code, aeciian 144— servant in the exeoution of 
Im diUy a-i surJi—PoHce const ahU assaulted whilst atteviptniq to 
enforce a.n o.'der which in fact hud become obsolets.-] A police 
couaoablo was ascaulied wbilso endeavouring to enforce an order 
pasmd by the District Magistrate as to the carrying of lathis by 
order, if originally lawful, had in any case become 

ffsM, that in the circumstances the persons who assaulted the 
oonstablo could not be convicted under section 332 of the Indian 
henal Gpdo, but they were liable to conviction under section 328 
Queen-Empress ^r. Lalip, I. L. R„ 18 AIL, 243, referred to. 

Emperor Madho . , .. ' 

--r ~ — 7“ r —SECTIONS S66, Bm-Eidnap. 

ping Lawful guardianshtp.} .-v Jut girl undor the ago of 16 years 
was by her father to carry food to the bullocks. She never 
ruturned. home. Shortly afterwards she Wii,.s found in a vilbage not 
lar^ from her home iu the company of two men of the same 
mi dressed in boy’s clothes and had her hair cut 

Short. Ihe two men offered no explanation as to how the girl oama 
to be with them or why sho was disguised. 

Eeld^ that both tlia men in whoso custody the girl was found 
were properly convicted under section 366 of the Indian Penal Code 
Lmperor v. Jeiha Nathoo, 0 Bom. L R., 785, followed. 

Emperor Y. tiarkesh 

~ r ~ r ~. — ; — r sections 403 and 22— 

Criminal vii,aop"opnaHon Movable p operty"- Letter addrewed 
toons person fetamed by anothe\-\ -A letter addressed to W was 
handed by a p.-stman to W, who was at the time in a room in the 
•occupation of H. W reid the letter, and put it ou a table in the 
room and left it there. H took the letter, and subsequently 
attempted to Ilia it as an exhibit attached to an affidavit made by 
him in a suit for judicial separation between W and his wife for 
lue purpose, as he afterwards stated, "of strongtbenin'r Airs 'w's 
case and of improving his own position.’' The Court, however 
lenised to receive the letter. Held, that in the circumstances I-f 
could not he convicted of dishonest misapnropriation of property 
with respect to his retention of the letter. Quaere whether the 
letter could be reprded as “movable property” within the meaning 
of sootion 22 of the Indian Penal Code. “ 

.Emperor f). Harris .. - 

• • • * . 

as aderhorservant^Misgoinde- of charges.-] A station master on 
tbe j-ijast Indian Railway, under an arrangement with the Ooinpanv 
received a fixed allowance in respect of the marking, loading and 
unloading work at his station and used to engage his own men for 
that purpose. One of such men, eng-aged as a marksman, was first 
auowed to keep certain registers, which it was the duty of the ' 
station niaster to maintain, and next allowed to receive cash pay- 



lie receivacl a sum of B?. 6-10 0 “^s an ovaieliarge oe demuEEagaia 
lespeob of oarfam goods vvhioli passed through his hands, and 
appropriated the same. To this sum, however, the Railway Com- 
pany midi no dim He was alio illa^od to have leceived and 
appiopiiited (0 hi ovniis'^two thei ‘'nm=' of money und^^r some- 
what similai ciicumst mCwS In la^-poet of these three sunib he 
was trn d nd convicted on thiee counts under sect on. 408 of thi 
Indian Pen il Otda, 

Mdd thit th oft noa if any, committed with rogiid to the hum 
of R-. 5-10-0 did not f (11 within soctnn 403 at all, niid, this being 
60 , the joindei of the three charges m one trial was illegal. 

Emperor v Kaiim-ud-dm 

CS— ISro— XLV—dNDiANPffiUAri Conn), section 441— 0/iminaZ fi*es- 
jpass — Necegsaiy cmistituenU of offence] Wheie a pernon is found 
of another m circumstances which would prm4 /aoie 
indio3rte th it the offence (f criminal tiesp ss as defined in section, 
441 of the Indisn Penil Code had Been committed, and sets up the 
defence thit he did not ent r the house with any of the intents 
referred to m the section, but in puisumce of an intrigue with a 
female living there, it is the duty of the trying oourt to give 
accused an opportunity of substantiating such defence. 

If the accused succeeds m showing that his presence m the 
house WAS in ^consequence of an invitation from or by the connivance 
of a female living m the house wirh whom ha was carrying on an 
mtrigue, and that he desired th it his presence there should not be 
Known to t he person in possession, then he OAxmot be convicted of 
criminal tiespass. 

however, it IS shown that the person in possession of the 
nouse his expressly prohibited the icous^d from coming to the 
house, an intent to annoy m y be legitimitely inferred 

The following cases were leferrcd to '—Bahrakand Ram v. 
y/iaWiammjM, I, L. R , 22 Oalc , S'^l P/emanundo Shuhav B tnda- 
oun Ohang^ I L 22 0 ilo , 944, Ertife o v Lalsshman Raghunath, 
Bmpeo) v Mulla,l L. R., 37 All., 896, 
Empeior v. Gaya Bhar^ L L R , 38 All , 517 

Empeior » Chhote Lai .. 

~Z7r^7~.~7r‘ : — - SECTION 494— OjfcJioe hialle 

y Gourtof Session -^Accu&ed dii>clia> ged— O der dneottng complax- 
'nanttopay comyencation—Cimifial Piooedwe Code, scc&oro 250— 
Judgment wiiiiLn by -)har%drat6.] Section ^SOof the Code of Orimi- 

whfre the chaige which is being 
nquired into by a m.ii,istid,te is one which is cvclu&ivoly tiiable by 
ssion. Neither m such a case is the magistiate empo- 
WGredtownt6a3udgment, allthathe is empoweied to do is to 
the nrSa!f^+ ^ dibch iige, if he make such an ordei, and to pass 
the order ot discharge Fattn v. Fattu, I. L. R , 2G All., 654, lefened 

Het Rnm JJ Ganga Sahai ,, ,, 

T — "I — -SEOTioK 499, Sm 

Act No, I of 187J, section 132 

— 1867—III(PijBmoGAMBUN(3 Act), SECTION IQ^aaming n p%mm 
lfime—Seixu)eofmmuya!,waiai,%ndrumenh of gaming illegan 
Where peisons are found gambling in a public place in oiroumstan- 

Gambling Act, I8t)7, la applicable, 
gAtobling, etc., may be seized by the pohoe» 
confiscation of money found with the 
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Estates Act), seotiohs 7, 8, 10, 22, Se$ Hindu 

' SrcTiON 7 VI Smt fot pre empkon 

hofhl\'^?nf^ awd^ar<« 2 / d%i>m%t.,ed -•Appeal /aisinq g^mXom 

iMth as to true pnoe and as to i tght to p-e emp —Court fee ] Rva 
villages wei0 tiansfeirod by meins ot one sde deed the consJeraf- nn 

l A; I'^e-amption was brought , but tbepluatiff alleged that 
the true oonsideEatiou was Bs 2,S00 only A« to two of the villals 

ba^K'nJIno ’ on paymeni of Es 21 000, which was found” to 

assignable to the e 

Si, villages the smt was dismissed The 

in resnl? nf villages 

in respect of which the deoroe was m his favour and ib) m resneer of 

theais«ll„winoeoth8ola,mlo preempt tie oS thSe Sf °™ 

A question having nrisen as to the proper ooait fte navrihle nn h, ' 
appeal, It was held that the appeal was divisible into^two dear and 
distinct parts, and that in respect of {a^ the appelfant slonld fav 

2 foS°'T,'“ 21 / 4 ” 7 Cfioo a J “ 

miSm ‘ 1° ““,'“‘'1®°' [0 *0 appaltont shonM po, » court fea 

flvl t mo. £a « “ “fi?“ '''• “* “'® “<>“« rLs Act, 11,70 S 

hve times the Government Revenue of the three villages claimed. 

Ahinash Chandra v. Shekhar Chand 

onHHDTTTTn TTT r>^,. = 19 I , SCHIiPtmE I, No. H, 

late 01 in—CoMrf fee— Computation of duty payable on pro, 

Srf Act “ “ ~t>«»otK,n of'tho 

piobate or lettcm of a,3mmiatatim where tTOtaf'S °tho®“ “Ito 

.oheS,“feeMh“”^‘“^^^^ “ annear.e B of tie ttard’ 

In the goods of Mrs. E. E. W. Meik 

fee MoraS\K,““« “‘oss-ftjeptiona meet p.y ap ^ paK 
according to the value or amount of the subject matter in disput^ 

Singh V. Ram Kishan Das 

CUj^n&T' '^T Ooi.A j f SOHEDtJIiE IT, ARTienE 6 , BEOTIOlf 7 

—Act (Looal^ 270*^11 ocevpancy tenant 

fee 1 Tn t. cn.f ■“ I *01 f Agt a Tenancy Act), section %—Cou^ t 

fclre p?rntKaLt™ °* lotf mlX 

memorandum of appeal should hpar°f r tenant tie plaint or 
provided m articIe^S^of scheSe^lI to tb^n 2 
T, clause m. of tie Act *tSL?ra1„^““ * »“““ 

Batan Smgh u. Khem Karan .. j 

incorporated tn a 

proved 1 Where a d jcnmonf properly executed and 

was subsequently i eferiS evidence, 

document of Similar imnoit J ® second 

and registered aooordir,| to law^it wL S the^ f 

ment might be leferred^ +0 fral ^ that the earlier dooU' 

amplifying the terms of the second^ an^Kr 
oouolusion as to the true nature arriving at a correot 

parties had enteied ^ *^ransaction into which the 

G P., 66 : 6 O.IB 899 ^ Dimsdale, 18 L. J , 

6j referred ta ^ ^^i<^heU v. Mathura Das, J L. R, 8 All. 
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■ 'Pags, 

ACTS—1873 -I (IKMAH Evidence Act), seotion 105— ie/ AT o. XL Fo/ 

1860 ^Maw renal OodeJ, section QT —Bight of private defence— >' 
rleadings — Alternative and apparently inconsistent plcas.l The right 
of an accused person to defend himself upon a criminal charge can 
only be limit id by the provisions of the statute law. 

There is nothing in the law to prevent a man on his trial on a 
charge of culpable homicide from setting np an altarnative defence on 
some such lines as these “First, I was not present at the occurrence ; 
referred to hy the prosecation wiuiesses, and they are giving false 
evidence against me : secondly, even if I fail to persuade the Court 

of this fact, I can show, from the statements of the prosecution 
witnesses themselves, that, if I bad caused the death of any person 
in the munnor and under the precise circumstances depioscd to by 
their evidence, I should have been acting in the lawful exercise of 
a right of private dtefenoQ.” 

Queen-Bmpress v. Prag Bat, I, L. R., 20 Kl\., i^^,Qmen^Bmprcss 
V. Ttmnirti!, L L.R„ 21 AIL, 122, and Emperor v, Qallu, Weekly 
Notes, 1£'04, p. 113, referred to. 

Emperor v. Yusuf Husain • • ♦ • • » 284 

— - SEOglON 132— Act 

Wo. XLVof 18G0 (Indian Penal CodeJ^ section i9Q-“Wdness — 3oio 
far a statement made by a witness in giving evidence is privileged } A 
person who whilst giving evidence as a witness in court has made 
a statement which primtf/floic amounts to defamation under section 
499 of the Indian Penal Code may plead one or other of the excep- 
tions to that section or he may claim the, protection of the proviso 
to section 132 of the Indian Evidence Act, 1872 ; but in the latter 
• . case he must show that he was to make the statement • 

alleged to be defamatory in the sense that be had asked to be excused 
from answeriag the question which led up to it and the court had 
obliged him to answering it. Queeny. GopalBois,!. L. E., 3 Mad, 
a.! Queen- Empress V Ifovs, I. L. B., 16 Alb, 88, and Emperor y. 

Ganga F/asad, I. L. R., 29 All, G85, referred ro. 

KallunSital .. .. ,, ..271 

1872 — IX { Indian Conihact Aco?), section 65 — Minor — Minority 

successfully pleaded as a defence to a suit —Disallowance of costs — 

. Appeal — Oompetunce of appellate coii^'t to inte'fe.-e with the discretion 
of the court below as to the allotment of When the Judge 

has given his reasons and all the oiroumstanoes are before the 

Appeal can, if satisfied that tbs 
Judge’s disertitkn has not been judicially exercised, interfere with it 
and make the order which the court below ought to have made. 

It is no ground for giving costs against a successful defendant 
that the deJendant pleaded that ho was a minor at the time when 
the transaction upon which the suit was based was entered into, 
there being nothing to suggest that the plaintiff bad been misled 
as to the real age Of the defendant by any action or statement 
on the part of the latter. 

Radhe Shiam i). Behari Lai ,, ,, 558 






— SECTION IQ— Sale— Specified 

sum left with vendees for payment to mortgagees of property, other 
■ than the subject of the sale -Interest paid Irj f urjiasers in a'UiHon 
to specified sun — Gratuitous vaymcnf.'l^ On r be sale u£ c.ri.aii im- 
movahlc proprrty of a i igr- vrlue it was ‘igrec) b'tw eu +ho puriics 
that a spuoilicd portion c£ the ])UrcLaso rnon.' y should, instead cf 
, being paid u> th'_ vondor- dl!' etJy, bo pul on tn ni lii b.Jf to -i, 
ccilhin inortgagjj who bold a mortgage over proiicrty of Lire vencloj'S 
othe^^tjian tiie subject of the sale. Owing to a dcla> in the regiblr.i- 
lion of th^ sala-dcsd, which \vi.- caused by the action of the vendors, 











GEXKRAL INDEX. 


tlie purohasera did aofe immediately pay the sti 
mortgagee, and whea they did come to tender 
refused to accept it upon the ground that b 
sum had fallen due as interest. The purohaserf 
fui’thm’ amount claimed. Subsequently the 
purchasers for the balanoa of the purchase mone 
and the purchasers claimed to set off against t 

Sibef 

STe^d, that the purchasers 
as the payment of interest v/ar 
be paid to the mortgagee and 
gratuitous payment. 

Suraj Bhan y. Hashmi Begam 

.)TS — 1872— IX (Indian Oonmaot Aor), beotiok 176 Pledao—ffnlp 

of The wSds-- Ha 

^^?7 ®®^\^^,®J'^’“S«Tledged pn giving toe pawnor reasonable notice 
mcahi tW m section 176 of the Indian Contract Act, 1872, 

to sell^^ i^ rSp J^easonablo notice of his intention 

to sell it does not necessarily mean that a sale should he arranffed 

given to the 

^ Juibulpora Bank, 

■T=!-?pJ^ MaEEIAGe’*Act), sections 3 AND 

tSo the Chnskan religion ’'-Marriage between 

oTe occordwp to cade Hies by tioo « Chridians •’.] 

founfnK O^bn^tiamJbut who himself wai 

Tn?w meaning of section 3 of the 

Act, 1872, although he had been baptized 
o ^7 7 ^*^ TJscd to attend a Ohristiah school, was married 

to a bha7^CJ^ gid according to the rites of the bhangi caste This 
oondneted by two persons, Baehhau and^ Mangii, who, 
'^®^®^PPa'^’“''‘%Ohi’istians within the meaning of the 
Act, olhoiated as. mans,” or priests of the bhafiii caste. All these 

persons wore convicted- Bachhan and Mangli'^of the sublntRe 

ofience deiined iu section 68 of the Indian Christian Marriage Act 

18(2, and Maha Earn of abetment of that offence, ■ , ’ 

conviction could not stand, both because Maha 

Marrtne \ri i meaning of section 8 of the' Indian Christian 

onlv P » J Christian inarringes 

waS’i'B Afnt/iwsa-ini i|f.«rfaiiar v. Masil- 

mam, i. i.. it., >,8 Mad., 342, discussed by Walsh, J. 

Emperor w. Maha Earn 

Relief Act), section d^Suitfor recovery of 

aUZTmf ", f of tlamt-Lu 

Ift 77 p aJmj-e/dAinp to section Q of the Sycoifio 

Uetief Act, imi~Praehce.\ In a suit for recovery of possession of - 
imraoyablo property, from which the plaintiff alleged thL his sub- 

mrdLkintion“n?f^"f-n^f^^'' defendants, tho^plaintiS claimed 
! possession of, the land in suit, 

(^)_damaocs for dispossession, and (3) costs. In the body of the 

under section 9 of the 
been tberefore the full court fees had not, 


were not entitled to the Bat*oli claimed, 
was in excess of the sum stipulated to 
--^1 was in the circumstances a purely 
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At the hearing, the plaint was .amended by striking out the 
claim for a, declaration of title : but the claim for damages was 
retained. 

Held, on a construction of the plaint, that the suit was in 
Bubstanco a suit for possession based entitle, and should have been 
tried as such, notwi.thsfc.anding the reference in the plaint to section 
9 of the Specific Belief Act. Masir Ahmad v. AUd AH, 8 A. L. J., 
910, referred to. 

Narain Das t). Hot Singh 

ACTS— 1877— XV (Thdiast Limitation Act), schbdtob II, aetjcli 179, 
see Mortgage .. . 

• — -*—1878— Vn (Indian Foeest Act), section 25 (i J—IIuntiiig wiihout 
. a pemiit in a reserved forest.] Pour persons ma,do up a party and 
went, without having a permit, to shoot in a rciservtd forest. Two 
of the party shot deer : the two other shot nothing. Held iiiat the 
two members of the party who had not, shot any thing could properly 
be oonvioted of hunting in a reserved forest within the meiining of 
Bootion 25 (j) of the Indian Forest Act, 1878. 

Emperor V. Barkat Ali .. ,, 

■ " "-.■ ” "1878— XI (Indian Aems Act), bbotion 19 ffj - Anns— Finding 
as to faotum^ of possession of unlieensed amis— Minor ^ marinq 
majority, living toUh his efderZi/ parda-nashin mother — Posmsidn 
attributed to son.} A parda-wasAin lady and her minor son, a young 
man of some 17 years of age, lived together in the family house. 
In their house was a smsill colleotioa of aims of ■various kinds whioh , 
had belonged to the father, who, ; as an honorary magistrate, was 
exempt from the operation of tho Arms Act. T was evidence 
that the arms were kept elesin and that the son at .all events took a 
certain amount of interest in them. 

Held that a finding that the son was in possession of these arms 
and, not having a licence for, them, was liable to conviction for an 
offence under section 19 //J of the Indian Arms Act, 1878, was not 
open to objection, 

Emperor v. Qhniam Husain " .. ; . 

-1879— XyiTI (Leo AL PBACTiTioNBEa Act), section 5G— Touts— 

JProamure to be followed by a court taking action under section 86— 
Bemsion— Statute 5 and 6 Geo. V; Chapter ei, sectionlOl-Evidence— 
^'tminal Procedure Codef, section IVI (3) } It is competent to the 
High Court to entertain an application in revision agtiinsL an order 
passed by a Dislriot and Sessions Judge undor section 38 of the 
Act, 1879, and this without invoking the 
aifi oi the Governmert of India Act, 1915, section 107. In the 
matter of the petition of Madho Bam, T. L. E , 21 AIL, 181, In the 
matter of the petition of Kedar Hath, I. L, E., 31 All., 5'L Babu 
^.1’ ^fstnet Judge of Madura, J. L. E., 30 Mad., 690, and 
Han Charan 8%rear v. the_ DUiAot Judge of Dacca, 11 0 L. J., ’ oi3 
referred to. u. , 

1 1 section 36 of tlie Legal Practltionors 

' . j may properly apply, as regards the nature of the 

’ the provisions of section 117 (3) of the God e of 

Orimm.al Prooedure, 

( ’ ■ Where a person's name has once been included in a list framed 

' « fact that the exhibition of such Imt in any 

particular court room is discontinued has no oFeot on the vaiiditv 

Oi the original Ardnr - . - ' ^ J 
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general index, 


° -A-ot), SEaa?ioN B{a)~~Hindi 

forming part of the i ^^opted son of property 

sioais,] ^u agtemLf Wo-tvne 

an JJ-gifeemS esampla 

I’emaindet to the art^n+ifl «„!. adoptive motljar and the 

that of a oontingent ooJlatflrfl* ^°*®’-'®st of the son is not merely 
interest in thTproS^ff ■'" 

tent to deal with ^su?ian/ntt^lw + adoptive father^whioh he ia compa- 
barrad By the nrovicitmio Previous hfo estate. Ha is not 

4cV I88f,‘£ W4^1.“S“p?ol,2^^^ “ 

Balwant Singh p. Joti Prasad. ,, 

— ^ — — •• , »g 

Mutual sales of vro^tu ^ 7 — secmoks fi4 and 118— . 

agreement to ex^anae deeds—Sulseguent 

acted Upon, but withotd property sold— Agreement . 

position 0 f parties i In instrument— Legal 

sold propertyS with ™ean3 of a duly registered deed, 

property r^wuS property to B. and B similarly sold 
r wasfhowever^^not Possession of items Z and 

agreed to exchange fhw^ A and B 

ever executed huf +T, ^ properties. No deed of exchange was 
portiesTquesSon rom'fon^ in possession of ilfpZ 

of B ^nedTo lTov^ fi ^^15 some of the heim 

of 1905. Eeld that in^ tS ^from A in virtue of the sale deed 

entitled to recover Lil® plaintiffs were not 

^9 Mad. 286 Ind ASZ/ .K-'iimsBapireddi, I. L. 

[, L. R., 38 Mad Cheitiar v. VaidUinga JPadayaohi, 

467, Sumsudir, 5, MaddtsoTt-y. Alderson, 8 A 

tiUram Fo»oM«® j t Ualumtedbliai v. iE>«. 


Sec Mortgage 
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proviaionSj aiid on the conditions ox xnav ' w 

pircumstiii^ces of the case. 

BarbatiEuuwar ?J.: Deprity Oomxttisiiiou^'r of KJien 
A.0TS -1.887— IX (PKoviNGur.- SMAt* Caxjshi Oooets Act), siccxiojf r.a. 

5Igi3 Civil Pcooodiira OocIg (1908), section 24i 

' ____ ■ -aCHEDULE 11, 


m 


under tha provisions oi: t ns vuuig^ NVLi,nu-u.-a..,. 

the luriscliotiou of a Gourii of Small Gausoi by arbicle (10) nf the 
second soheclnle bo bba provincial Small O.iuso Odu tbs Act, 1837. 

Baldoo V. Paima Lai . . . . . . * 

sojiEDDj.E ir, 

ABTICLE [oL)—Smt for wGiiio j}roJUs of a gi ove—Jiirisdioiwn,] Jfcld 
that a suit for recovery of mesne prolibs of a grovo from which 
the plaintiff had been, wrongfully dispossessed is a suit the cogni- 
zanca of whioh^by a Ooiirt of Small Causes is barred by article (01) of 
Bchadula 11 to lihe Provincial Small Gaiiso Oourts Act, 1S37. Pmmdi 
]jal y. Imdad Hussn, Weekly Notes, 1893, pi, 10, distiuguisbed. Shoo 
Bodh V. Surjan, 11 A.'h. J., 208, followed, 

Drigpai Singh u. Xunpil .. .. .. i 

ARTiOJiiB (!31)— SmaW Cause Court — Jwisdiotion — Suit by joint 
owner to recover rent of a house reaeived by the other joint owner — 
Money had and received —Bevision— Objection to ju) Ldioiion not raised 
m the couri below ] Semble that a suit by ono of two joint owners 
to recover from the other a share of the rent of a houso received in 
the first instance by the defendant with the plaintifi’s consent, is a 
Suit for money had and received, and as such within the jurisdiction 
of a Court of Small Oauscs. 

But in any case, the question of jurisdiotiou not having been 
raised in the court below and the case having apipiarontly been 
- correctly decided, the High Oourt was not bound to iutorfero in 
revision. Bam La, I v. Kabul Singhl. L, R., 25 AIL, 1H5, followed. 

_ Sukh Lai t). Nannu Prasad ,, 

abtooieISS)— (S uit rdaling to maintcnanoe-^-J'urisdhtion.'] Plain- 
tifi’s fathor-indaw left by his will certain piroperty to plaintiff’s three 
hrothers-indaw' charged with the payment of lls. 36 per annum to 
the plaintiff during her life. Sub.sequently the brothers-in-law 
agreed amongst therui'ielves to divide their liability for payment of 
this annuity, so that each became liable individually' for the pay- 
ment of Bs. 12 per annum. _ Held, on suit brought by the annuitant 
to recover arrears of bet maintenance allowance against ono of her 
brothefs-in-law that the suit was a suit relating to maintenance ” 

■ and that the cognizance thereof by a Court of Small Causes was 
'hatred by article (38) of sohedulsH to the Provincial Small Causa 
Courts Act, 1887. Mahadeo Eai v. Deo Narain Bai, 2A.L. J„ ' 
697, and Masum Ali v. Mohsin All, Weekly Kotos, 1890, p. 20 L, 

' distinguifimd. 

Mumr-ud-din u. 3.’,Lnjr.ui.-ni='.a p'bi 

ABTicLE (41)— D5c/-fj /)• .iiavi'enun.c again:! ii^ree persons, two of 
vdiom we 6 nude hJ:le only in cn'C of default by chc ihird-^Suit 
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Scldf that suoh petition was to be stamped moi 
court and did not require to bo engrossed on 
Emperor B. Ram Saraa Lai , 
ACTS — 1907—in (Pkovincial Insolvency Act 
Insolvency — GroumU fu. 
insolveiiL] 


, SECTIONS Bf I5j 

diimisbinij i^etimn to be adjudged an 
^ A petition to ba adjudged an insolvent presentad 
uuder the proyisioin of the Pcuviucial Insolvency Act, 1907 can 
be dismissed only upon one or other of the grounds niantmntid in 
section 15 of the Act. It is nut :i good ground for disinisriu" 
such a petition that the potitionor’s brother, being joint with tlio 
petitioner, has not bom made a party to it. Ohhairamt 8in>,h 
Vugar v. Kharay Singh Laehmiram, 15 A. L. J., &7, und Tnlnhi 

ATa^/i V. Radrt Dft.y, 1. L. R., do All., £!50, refoi-'icd to, 

Not Ram «. Lhagirathi Biih ,, 

-- - ^ SECTIONS 0, 15 

Insolvency — ielitioner examined and evidence taken Gas/ ,i,i 

jQuined- mitionu' absent on adjourned date—FetUion 
for want of proseautmi.] Whoa a poUtJon for a d cl-Suun f 
insolvency has once been prorfonted conturmabiy to the komrfnnfr.i'f 
of Act No. HI of 1907, the Court is bound, aLr 
necob&ary inquiries, to oomo to a decision in respect of the various 
matters spoken of m section 15 of the Act and either to d smist ? n 
petition under the provisions of that section, or to make an orde, 
adjudication. But it cannot dismiss the petition merely beoauso on 
an adjourned date, the petitioner does not appear, * ^ 


Iniolveucy — Attachment of 
Q ot the creditors of a porson 
7 the Small Cause Court of 
employment in the Govern* 
Court for attachment of half 
his creditors, mid, that it 
■rerator’s application that its 

’?;SO-W.N.,1050, and!r«i5» 
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ACTS. 


SEOTIOK 16, Civil Pro. 


cedure Code (.1903), see tion 43 


T SBOTioH 28 : 

fatiier of the piaiatifis 

land belonging 


Ij aktioxjB X4i4i JEtiQJit/ i'sc 

tak& wood f 1 01)1 trooii lohen' fahloii 

‘ - 

plant trees alongside a lo.id o i 

He expressed iris wiUuigness to do i, 
toad them; and the only ngiit he uskedfor 
uiy wood, from the trees. Subse^jneu, 
the possessioa of the plaiafcilfs’ father, 
and la lOlO, tne defendant, who h; ' 
proceeds of the sale of such wood, 
assorted their claim to wood or the r ’ ~ ■' 
oassfui. Within six years from the 'date 
brought a suit for a daolaration^of their 
by virtue of the agreement of 1867, The d 

possession. /' ’ ^ i; 

exercised on uncertain 
periods, and s " 
parties on two previous 
defendant had aociuired a title by adverse pos 

Quaere, whether section 28 of the I 
1908, applies at all to a case like this, 

Bebi Prasad t». Badri Prasad . . 

See Civil Procedure Code (1908), order XXlfruk^58 ^ AaiicriB 11, 

—Limitation-Sale— Covenant to make 
being compelled to gag mo7iegm excels oj ^alo 
of covenafit—Suit against vendors on covenant of indemnity 1 WWa 
V endees are suing their vendors on a covenant nf vYnere 

taiued in their sale-deed, having been oblicad to r 5? ^ ^ 

mortgage, the existence of which the vldors did nS' dlf 
limitation runs, not from the date of thTEdSd 
date when the piaintills sulierod actual loss by i-uaa- n n'f 
compelled to pay oif the prior morlgS 

Ranliu.nath'Tima.i \ T, V. n aii Mai % Tiwa-'i v _ 


SCHEBDUE 
■rRiglit to 
'■rse possession ] The 
"■ the Collector to 
„ w to Government. 
HO at his own expense and to 
-y-m-was to get the fallen 
tiy the Village passed out of 
. and on tivo occasions, in 1900 
ad purchased^the village, got the 
pittintiffii OH bcttli occasioHs 
A price but were unsuc- 

•te of the last sale they 
right to gat the dry wood 

Mela th if t'lift ’'ri'n-ii'f pleaded adverse 

that the light being one which could only b^' 
uncertain occasions and not a right recurring at ifxed 

.“lit™ .s to®tUe right bAween tS 

ocoasiouti, it could not li.t oci/i 



the moaa/ by sals of the. hypolliecatfal prop 6 i’tiy_ and does not ask 
for a gqrsoniil decroa against tfaa debtor, the lixniiation applicable 
is_that provided for by article lilO of the lirst schedule to the Indian 
Limitation Act, 1908 Madan Mohan Lai v- Kanlmi. Lal, 1. L. B., 
17 A il., 28d, Mm Chanel Baboo v. Jagabundha Qhose, I. L. ii, eg 
Galo , 21f and MahaUnga Wadet, - v Qanapathi Subhim, I. L, B., 27 
Mad., 629, followed. 

Deokinandan u. Gama; . . .. 

i8-~1908^IX (Inoiak Li 5 m.'ATi:'jN Aoa-), SCHBDUl.irf, ARmuVB 1(18 — 
LimUaiio7i-^Usufriiciua -y vwHga(is~--Iuidemption~ Might of pur- 
cha^Br vf equity of i edemption m part, of Ihe im iijaijcd p’&pady ] 
A purchaser oi the equity oi the redemption In a u-irt of the mort- 
gaged^ property, is entitled to redeoiu his own portion of the proper- 
ty within; sixty years of the date of . the: laortgaga from another 
person who having purchased another portion of the mortgaged 
property has redeemed the eatiro mortgage and ia in po.-.snsNiun of 
the. entire property. The limitation applicable to a suit of this 
nescriptioa^ is t rat provided by article 148 of .Hchedulo I to tho 
Indian Limitation Act AJtfiiq Ahmad v. Wtidir Alt, 1. L. R., 14 
All., 1 , followed. Jai Kiihatt Jodii y. Badkmiand JosM, 1. L. R., 88 
AIL, 138, referred to. 

: WttZir Ali,w.,Ali Islam . .. : .. 

■rr~ ; ; — 7 — — seHEDULE I, abiicLe l 8 l— 

Mortgage-^ bmf for mU—Ajiplioaiipa for Jiotal decree— Litnitaiion.'] 
An application for flmJ decree in a quit for sale bn a mortga-'o 
being an application in the suit and.; not ,an applioation in esecu- 
tion, ^the fact that one such; appiibatidn hasibeoh inWe witliin the 
^‘^i^S'tion does not operate , to extend the period 

dismissed fo/dofalSr' befiu 

Ahmad Kban ly AIusammatGauta ^ 

.SCBEntJLB I, A'BXidhElSlv 
order XXXIVirulB'h ;,yv .. 

SOaEDUhB.'I, AiA'IOhK 181 , 
draqri:XXXlY, rule, 6 ./; 

-p~r iO,HED'UBB;I,;A'R'riOUE 1'82:'(6)— 
'^^PpUcaiion acoom^ by (% com/ 
( 1903 ),, order : XXI, .^d lI] ' 
.docreb which oomplibs, with the 
11 , order': XXI. , of thbi Code of 
5 -be.an application which is not 
n the meaning 

imitation .ycty. 1908 , only; becauBe 
O'f the. ^deersej which he 


See Oivil Prooodure O.ide, 


uiviitaUon—Step in aid of cxecuiionA An 
t executing a dccrep asking' that certain objec* 
or the decree bo rejected is a step In aid of 

schedule 
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of notice ” m\ist ba taken hs the date on whicli tba order of tlie court 
directing tUat notioo be issued to the judgment-debtor is passed. 

BbW also, that •wbcn tbe decree- bolders are all of full age at the , 
time of a passing of the decree execution of which is sought, and 
limitation has already commenced to mu, the subsequent interven- 
tion, of a minority does notentitle the decree-holders to the beueflt 
of section 7 of the Indian Limitation Act, 1908, Bhagat Bihari 
Lai V. Baw I- L. R., 27 All., 704, referred to. Zamir Hasan 
V. fSMndar, I. li. R., Hi All., 199, fiistinguished. : 

Kalka Bakhsh Singh Bam Oharan .. ■ 

ACTS— -1908— IX ( Is witN Limitation Act), abmgle I8i, exjuaka- 
TioN l—Exteiiiion of ckai ee- — Limitation — Execution of decree of first 
court andof decree of ap peltate court for costs earned out separately,'] 
In execution of a deoreo against B, B> attached a decree held by 8 
: against himself and' others for possession of certain pioporiy an d 
costs. This decree had been the subject of an appeal by D and one 
other of the judgmont-debtors, which had resulted in , a decree .for 
costs against the two appellants only. The la.st applicction for 
execution of this docroe was mado in 1907. As to the lower court’s 
decree B made various applications for execution and succeeded in 
realizing all that was duo under it. S became insolvent and the 
receiver sold to ono If whatever rights S may have had under 
either decree ; but on applicution for execution made by the 
purchaser, it was field that these was. nothing more to realize 
. under the original decree and that execution of the .appellate decree . 
was barred by limitation. 

Golam Muhi-ud-din Kban v. Dambar Singh , , 

-190S-r-XVI (Indian Eegisteation Act), sectioit n—B&jistraiion 

—Agreement by reversioners to Jorego riyht to sue for declaration 
respecting afi alienation made by the Hmdu toidoid.] Held^ that an 
agreement by which the reversioners ' to certain property ^ in the 
possession of a Hindu widow agreed uot to enforce their right to 
Buo for a declaration that a gift oi such property made by tba widow 
. was not binding upon thorn, was not a document which was compul- 
sorily reglBtrablonnder section 17 of the Indian Kegistration Act, 
1908. 

Bhana u.Guman Singh .» 

SECTIONS 32, 38, 71, 73, 

7S, 87 and Mortgage-deed— Registration— Presentation— Author- 
ity to present document for registi ation on behalf of executant — 
Distinction between presentation under part VI and under part XII 
of the Acil.] A mortgage-deed was executed on the 20th oi Nevem- 
bor, 1911- Before, however, the deed could be registered, • the ■ 
mortgagee fell ill. On the 3rd of February, 1912, the mortgagee 
executed, in favour of a pleader, a power of attormy of the kind 
referred bo in section 32 of the Indian Registration Act, 1908. This - 
was duly authenticated by the sub-registrar, and the document - 
was presented for registration by the appointee on the 5 th of Feb* 
ruary, 1912. On the 8th of February the morlgagee died. The 
mortgagor failed to appear beiore the sub-registrar and admit 
execution, and the sub-registor refused to register the deed.* An 
application was next presented to the Registrar under section 73 of 
the Act by the widow of the mortgagee in the capacity of the 
guardian of the mortgagee’s two minor sons, and ou the S8th of 
June, l9l2, the Registrar made an order under section 75 (1) of the 
Act directing that the mortgage deed should be registered, Mean- 
while the estate of the minors had been taken under the superin- 
tendence of the Court' of Wards, and the Oollector, as Manager on 
. behalf the Court of Wards, on the 23rd of July, 1912, sent the 
mqrtgaga-deed by a messenger to the sub-regisiirar, with a copy - of- ^ 
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tlio Eogistrar’s ocdei' montionod above and an official lefitof rcque.sfc- 
ing that the document might bo i-egititarod which waa accordingly 
dona. On suit having been brought on the mortgage, some of tha 
defendants raised an objection that the mortgage-deed in suit 
was not validly registered. that the document was properly 

registered. No valid objection could bo sustained as to its presen- 
tation, either on the 5fch of February, 1912, when it was presented 
by the pleader acting under his power ' of attorney given by the 
mortgagee, or on the 23rd of July, 1912, when it was sent by the 
Collector to the sub-registrar. The Collector was not bound to 
present the document in person, and that being so, it was 
immaterial what means ha took to bring it before the .sub-registrar. 
That ohicer was perfectly justified in presuming the authenticity 
of the Collector’s official letter and in taking action accordingly. 

Golleotor of Moradabacl Maqbul-ul-Bahman ,,, 
ACTS— 1912— II {Co-opEnATivB Societies Act), segtiox 42 (5) and (i'.)— 
Order of liguidator declaring each member to be jointly and severally 
liable-— Application for enforcement of ardor by civil court— Appeal— 
J urisdietion.'^ A society formed under the Co-operative Societies Act, 

: 1912, went into liquidation. The liquidator having taken mortgages 
from the various persons who were members ot the society and had 
received advances, proceeded to make an order, purporting to be 
passed under section 42 {b) of the Act, determining that each 
of the debtors should be jointly and severally liable for tho full 
amount of the several debts. This order was then taken to tha 
Civil Court having local jurisdiction to bo enforced under section 43 
(5) (a). 

Held, that the liquidator was probably wrong in passing the 
order which he did, but that, the order being one within section 
42 of the Act, the Civil Court had no option but to enforce it, tod 
that no appeal lay to the District Judge, nor a second appeal to the 

Mathura Prasad u. Sheobalak Earn 

-(LooAn)“--1901 — II (Agua Tenancy Act), sections 10 and 20 — 
Attempt to evade the provisions of the laio as to the alienation of 
sir land— Mortgage and relinquishment of ex-proprietary rights 
executed by two separate documents of cvendate.l Certain zainindars, 
to whose proprietary share was a considerable area of 
; : sir land, eseoiited on the same day in favour of creditors to whom 
they were indebted to tho extent to Es. 9,000 two documents. By 
one of these the proprietors convenanted to mortgage with possession 
80 bigbas of land forming part of their sir lands. They recited that 
they had, put the mortgagee in actual possession of the land in 
question, surrendering all their rights in the sir and hhudJeasht. 
They further covqnanted that if the mortgagees should fail to obtain 
' possession, or if the mortgagors should after all not give up the sir 
land from their own cultivation, or .should set up any claim to 
hold it as ox-proprietary tenants, then tho mortgagees should be 
entitled to sue for their mortgage money with heavy interest and 
to enforce the same by sale of the proprietary rights of tha mort- 
gagors not merely in the 30 highas of sir land, but in a total area 
of 63 bighas and odd belonging to the mortgagors. The considera- 
tion of this document was stated at a sum of iis, 8,000. A further 
attempt was made to safeguard the morgagees by the insertion of a 
covenant that they should, further, he entitled at any time to sue 


, a _ J > J ,^1 




’“’"’'"tot, by which the mortgagors 
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luuuAL,;— il (AQUA iEMAKOX Aoi), SECTION 20-- Occiipancy 
tenancy acquired by a member of a joint Hindu famil, /-.profits 

Joint family other than the 
tenant allowed to cultivate.} A special Statute like the Agra 
icnanoy Act can and does modiiy the operation of the ordin^y 

Hindu Law in certain matters. ■' 

Where a zamindar admitted as an occupancy tenant a person” 

who was a member of a joint Hindu family, it f.hnf 


" : ; ri; — ; — -section 34-*. Person 

occupying land without consent of landlord — Ejectment —Hon 
occupancy tenant— Usufructuary mortgagee entitled to vosses. 
stow.] I’ha plaintiffs wore the usufructuary mortgagees entitled to 
possession of the mortgaged property. The defendant havins 
aegmred a part of the equity of redemption asserted a right to the 
possession of some of the sir lands comprised in the mortoffe 
without tendering the mortgage money, and somehow managed 
to get into possession of certain plots. ® 

Eeld,^ that section 34 of the Agra Tenancy Act, I90l, applied 
and the defendant could bo regarded as a person in possession of 
land without the consent of the landlord and ejected as if he wera 
a non-occupancy tenant. Pauli Mauhat Singh 9 A. h, J. 77 1 

■fAllrkTtmr^ .*■ ■* • J-i 


moTiom 


See Civil and Bevonue Courts 


in a Bevenue Court cannot, merely by formally raising an absolutelv 
untenable j^ea of jurisdiction, romave the case from the Bevenua 
Court to a Civil Court. revenue 

Deo Narain Singh v. Sitla Balihsh Singh 

No. YII of 1870, schedule II, article S,* sectSn^^ 

ffeft o/maafi~«‘ 

In substitution for a monthly cash payment which the mSS 
of Benares used to- make, to the .lessees, the ^aharajirgraS 
to them a perpetual lease of a certain- tnudfi yilJtagf He 


favour of the mortgagees in return for a consideration of Rs. ] 000 
in°^iSuon! the 30 bighaa of sir land 


Page. 


H(4d, that the whole transaction was but a single one effpr’tprl 
f nothing more than an attempt to 

evade by an ingenious device the provisions of sections 10 and 20 of 
the Agi-a Teuanoy Act, 1901. ^ 

Mali phand V, Ikranuullah Khan, X. L. K., 39 AIL 173 and 
Dtpan Baiv.,Bam Khelawan, I. l. L., 32 AIL, 883, followed. 
Lekhraj v. Parshadt, (j A. L. J., 713, discussed. 

Mir Dad Khan v. Ramzan Khan 


449 
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transferred to the leasees all ciglita o! every kind, reserving only to 
himself an annual sum payable as rent with a right to re-enter in 
case of default of payment. 

HoZd, that in the circumstances the lessees must be regarded as 
" " proprietors’' within the mo.i,niug oi section 150 of the Agra 

Tenancy Act, 1901, and were entitled to sue for resumption of the 
■ muafl. 

Matabadal Singh ;u. Gourish Narain Sing 

ACTS (Local)— 1901— II (Aeiti TfiSANav Act), hisctioN:, 154 and 158— 
l</ind,u<and-~-Suit for resumptian~~Poi'iion of m'a&ii grant converted 
into a grove, but r6sto: ed iotha podtmi • of agiiouilural land before 
suit.'] . Where a certain area had been held rent-free for fifty years 
and by two successors to the original grantee, but part of the area 
had at one time . been occupied by a grove, wMob, however, had 
ceased to exist some fifteen years before suit, it was held, on suit 
for resumption, that there was no justification for drawing a 
distinction between that part of the area which had at one time been 
a grove, and the rest, wliieh had all along beau cultur.ibla land, and 
that, as section 154 of the Agn, Tenancy Act, 1901, did net apply, 
no portion of the area could bo resumed, 

Muhammad Isa Khan u* Muhammad Khan .. .. 

• — SECTIONS 161 and 160— 

Lavibardar and oo-sharer. Suit for profits against lamlardur— 

Death of defendant pending suP — Liaiihty of icp'csantative for 
sums not aolLoted [owing to ncgtigenco of lantbardar.] TTeld, on a 
construction of sections IGAand 106 of the Agra Tenancy Act, 1901, 


remand— Appeal —Preliminary and final decrees] suit was 
brought in a Court of Revonuo for a drclaration that the plaintifi 
was the propri *tor of certain muafi land. The court of first ins- 
tance dismissed ‘■ho suit. The lower appellate court set aside that 
decree and allowed the appeal to the extent that it held the plaintiff 
entitled to be declared a rent-free grantee of so much of the land as 
was entered in his name. It then added that “ the suit be remanded 
to the lower court for determination of the revenue payable 
by the plaintiff. appeUant.” Seld, that tho order being one of 
remand no second appeal lay to the High Court; and as there 
was no provision m the Tenancy Act about preliminary or final 
dcQjj^ees, ^h.e * order poyildnot be appealed against as a preliminary 
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AGTS (LooA.t.)—1901»«-I? [OuDH Eem Act (1886) Amendment Act], 
Sec Act No. XXII of 1886, soction 3(10) and eliapter VUA .. 

1904—1 (Generid Cdaeses iOT),SEaWQN % 4 i — Effect of 

General Clauses Act as regard rides framed under the former Munici- 
palities Act of 1900 —ill Account Code, seotion 40— -Ociroi 
duig>'] A consignmenfc of cloth addressed to one Jf reached one of 
the Octroi barrierH of Bareilly on tixo lOth of PabmaTy, 1917. . The 
oiiioor in oliargii iloinandod u 1 irgor fiiim than M cojiHidered xn’oporly 
loviablo. The luattor wan rtiforred tu the Octroi superintendent 
who, as he had tha right to do, assessed the duty at Ee. l-Q-9, 
Under rule 40 of the Municipal Account Gods framed under Act 
No.T of 1900, a person in tho position of ilJ could appeal against ihe 
decision within sixty days, buB ho could only exercise the right by 
first paying under protest the duty demanded. M, however, 
appealed against. tho decision without niii,'£iag tlr) payment. On the 
expiry of sixty days a pro.secution was inst-ituted against AT under 
Ac!' No. II of I9l6, and ho was fined. He applied in revision to the 
Higli Court. Held, that the conviction was legal ; the juris* 
diction of the court was ,s,xvcd by seotion 44 of the Local General 
Olausea Act, and the fact that the prosecirtion . had been instituted 
under the iluuioipal Account Code framed under the repetded 
Municipalities Act (No. I of 1900) did not affect tho question. Held, 
also that the mandatory direction in rule 40 of the Municipal 
Account Code lays down, by inference, a period of 53 days, on the 
expiry of which without payment as required the ofianoe is 
ccmploto and a prosecution maybe started. 

Emperor «. Manik Ch and . : v , , 

___4910— IV (United Puovinoes Excise Act), section 

G4(<!) — Breach of conditions of liaonce— Breach oommitied ly servant—- 
.... Mespoim'bility of viaster,']: ,In order, to; establish : an oflenoa. under 
section 6d(c) of tho United Provinces Act, 1910, against a licence- 
holder in respect of the alleged keeping of incorrect accounts by a 
servant, it ?nu3t be shown that tha licence-holder himself allowed 
the offence to be committed by his servant, or was cognizant of 
what his servant was doing. 

Emperor u. Ham Das ^ 

— 1912— VI (United Pjhovinceb Peevention oe adud- 

Teration Act), sections 4’ and Q -^Odmmission agent expodng adul- 
terated article of food for sale ] Held, that a commission agent who 
expased for salp^ (but did_ not sell) adulterated ghi was liable to 
punishment under section 4 of the United Provinces Prevention of 
Adulteration Act; I9l2, and could not claim the benefit of section 6 
of the Act. . 

Emperor -y. Kcdar Nath ,, 

——1910—11 (United Provinces Municieamties Act), 

swno'si SOT — Disobedience to notice lawfully issued by a municipal 
hoard — Recurring fine— ‘Brocedure necessa--y to imposition of daily 
fine.} A Magistrate convioting an accused person of an offence 
under section 807(b) of the United Provinces Municipalities Act, 
1910, cannot, by tha same order, further sentence him to a recurring » 
fine in the event of non-complianco with the order of the board. 

Theliability to a daily fine in tho event of a continuing breach 
has been imposed by the Legislature in order that a person contu- 
maciously disobeying an order lawfully issued by a municipal board 
may not claim to have purged his offence once and forall by payment 
of the fine imposed upon him for neglect or refusal to comply with 
the said order. The liability will require to bo enforced, as often 
as the municipal board may consider necessary, by tho institution 
qf a second prosecution, in whjoh the questions for consideration 
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Will b0,_liow many days have elapsed from the date of tba firsl; 

section during which the offender is 
proved to have persisted in the offence, and, secondly the appro. 

& imposed under the circumstanoes 

or tne case, subject to the maximum prescribed. 

Emperor ti, Amir Hasan Khan .. ggg 

)PTION, Sse Act No. IV of 18B2, section 6(a) .. ,'* 692 

■*— — —Nca Hindu law .. ggg 

ILTERATION, 6ee Act f uooal ) No. VI of 1012, seotiona 4 and 6 , 601 

® ““S- 2S ; saheSuto 

’ ’ * • » . . , , , , 48l 

-EEMENT, See Act No, II of of 1899, seoMon 62 ; sohedule I, article 5 19 

'EAL,S^eActNo.IXofl872, section 6S HKc, 
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suit for damagas for breach of contract cognizable by a Court of 
Small Causes, and not a suit for rent within the meaning of the 
Agra Tenancy, Act, 1901. 

Bam Nath V. Sekhdar Singh .. .. 

IL AND BEVENUE hy zamindar for 

damaged in respect of ibe felling of trees on agrionltuml land hy 
tenants'^ Aoi (Local) Fo 11 0 / lOOi (Agra Tenancij Act), sections 
57, ()5, IGf .3 Meld, that a .suit for damages for tho alleged wrongful 
fellinghy the tenant of trees on an agrioulturur holding is not a 
suit which is escluded from the iurisdiotion of a civil court. Laeh> 
Wftft Das v. If 9 A. L. J., 672, referred to. 

Mansukh Bam D. Birjra] Saran Singh .. _ .. 

— — ^(Jurisdiction), See Act (Local) No. 


II of 1901, sections 93, 177 if) 


^ : See Act (Local) No. 

II, of 1901, sections 175, 177, 193 .. .. 

CIVIL PROOBDURE CODE (1882), section 316— Execution of decree 
—Sale in execution— Anoiion-pnrcliaser deprived of property 
puToliased Qioing to failure of Judgment-debtor’s title —Suit to 
recover puto'hase money.} Where property of a judgment-debtor 
had been sold twice over in execution of decrees against him and 
purchased twice by diffareat purehasars it was that the second 
purchaser toSb no title by his purchase, inasmuch as at the time of 
sale the judgment-debtor’s title was extinct, and tjiat he waS 
entitled to reoovdr the purchase money which he had paid, and to 
follow it into the hands of other creditors of the judgment-dehtor 
amongst whom it bad been rateably distributed. 

Girdhar Das y. Sidheshwari Prasad Narain Bingh .. 

— (19Q8), BBQTION ' 11, BXPE.A.NATION Vj 

OEDEE. XX, KULE 12 — Suit for possession and mesne profits — Decree 
silent regarding future mesne profits— F. esh suit for such profits 
not barred.} The i plaintiff claimed possession of immovable 
property and mesne profits to the date of suit ; also mesne profits 
pendente Ute and subsequent to decree. The court gave a decree for 
mesne profits to the data of suit, but the decree was silent aa to 
mesne profits pendente lite or subsequent to decree. 

Eelc\ on suit by tho plaintiff for further mesne profits to tho 
date of his obtaining possession, that there was nothing in the 
present Code of the Civil Prooedura of 1P08, anymore than in the 
former Code of 1982, to bar such a suit. 

Raw Dayalv. Madan Mohan Lai, I. L. R,, 21 All., 426, fol- 
lowed, Doraiswami Ayyar v. Subramania Ayyar, L L. B., 41 Mad., 
188, referred to 

Muhammad Ishaq Khan v. Muhammad Rustam Ali 
Khan .. ■ .. 


Mortgage— Suit for sale — Ferson olaiminy parcmounl title implead- 
ed— Decree in favom- of mo/fyagec jslamlif—Suif. by paramount 
owner for decla aiion <tf title - Res judicata.] Tn a suit brought by 
a mortgagee to entoreo bis morigago, a per, sou claiming a title para- 
mount to the mortgagor and tha mottgapeo is not a uccossary party 
and tho question of the par.nnnunt title cannot bo lifigatcd in such 
a suit. Loli Prasad v. Asis Khan, I. L, B., 31 All., 11, .and Jaggeshar 
Diitt V, Bhuhan Muhan Alittra, I, L- R,, 38 Calc , d25, referred to. 

Two suits for sale on separate mortgages of tho sumo property 
were filed, and in each the mortgagees impleaded a third party as a 
subsequent mortgagee of a portion of the property in suit. The 
party bo impleaded was in reality tba owner of a considerable portion 
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Limitation — “ Subsequent o. chr 


iimeJor^ymmU^Aot JSto IX of 1908 (Indum Limitation AoiJ 
S “&ubscqueuti otdor ” in sootion 48 (^) 

® ^i-’oeedura, means a subsequont order by tlia 

court wbiola made the deereo and acting as tbit court and not an 
^ order of a court executing the dooreo. An order m-idc 1w n ..nnvi- 


balance of tbe docrotal mincf^ould bo irXeiixSroS 
metinmg of section 48 and would not give a fresh period 
^ to the decree-holder to execute his decree/ Nor is an order merely 

• JurawauPasiv. MahabirDbar Dube 

' Aotho, in "f 



6ENEEAL INDEX. 


hjs property ai; the time of the «aie, oouldnot bo perS feted bngaftS 
the sale had been coafirmed to raise the same ohinff inna yV ^ ^ 
to a BuiM,y tho aootioa purohiiY,,. to, 

Chased by him. Umed v.Jas Bam, T. L R 29 All ^ 

BatajiBac/avev. Krhhiaji Oovind Farab, l L li k ^Bo 

Laia Bam u. Thakur Srasad .. 

i ORDER XXI, RTOES 90 
RULE L {9j-~JSxecuhon of dearee.^Sale in 
- ■- j sale rejecUd— Appeal.} Under 
Oival Procedure, 1908, an applioa. 

a sale held m execution of a decree 
’ 1 - ^he pubiioation or 

J_^PPfioatioa is refused under rule 92 
_.iir. rulo 1, clause (y) ; but no second* 
- —3 appellate, court, 

Pr&nna Kunwar , , 

■SECTION 114, 8ee Decree “ 

h^tian of In J ^ ^ —Mevision-^Jurisdic- 
^^<^^inon3urudiotion of 

r;vS« » jurisdiction , is involved, rthb High . 

^aca/c.i^hna Tjdavar v. VriRndA^eW a..,. r,.. ' 


AND 92 ; OBDEB XDIII, 

ssmiiiion— Application to set asuJe 
order XXI. rulo 90. of the Gode of 
tioa may be made to set abide u «« 
upon the ground, amongst others, 
OQuduoij of tha sale, <ind if thi& 
an appeal lie.? under order XEIII, 
appeal is allowed from the order of the 
Shoo Prasad Singh v. 
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on terms as to costs, with liberty to the plaintiff to bring separate 
suits against each of the defendants. 

Afzal Shah 0 . Lachini Naraiii .. ,, 

CIVIL PEOOEDUEE CODE (1908) order VI. bulb li—Vrocodure^ 
Plaint — Distmction holwecn signature of plaint and a uflunization of 
suit— Suit filed on hehalf of a person m jail} Oidur Vi, rule Ji, of 
the Code of Civil Procedure, which requires a pleading to be signed 
by a party, is merely a matter of procedure. It is the business of 
the^Oourt to sea that this provision is carried out. It is also tha 
business of the Court to see that a suit is atithorized by the plaintiff. 
The authority for the bringing of a suit is a question of prineipla. 
But whoro a suit is duly authorised, the proper signing of iho plaint 
is a matter of practice only, and if a mi^'t!^kH or omission baa been 
miide, it may be amended at any tiino, Ba'-den v John SniidL 
I. L. E., 23 All., 55, Eajit Bam v. Kaleair Nuih., 1. L. E., 18 All., 
396, and Crupper v. Smith, 26 Ch. D., 700, referred to. 

The mere fact that the .signing of a plaint by or on behalf of a 
plaintiff ^vho was in jail at the tune might luwc involved a broach of 
jail regulations has nothing to do with the question of the validity 
or invalidity of the plaint. 

In the matter of the petition of Bisbeshar Nath ,, 

■ ^ OBDBB IX, EULES 3 AND 6— 0?W 

pLamUff out of i>ix present — Appealing plaintiff general atiomey for 
the others— ’Dismissal of suit for loant of prosecution—Dismissal mi 
ments— Second suit m same cause of action tarred.} On the date 
fixed for the hearing of a suit neither the defendants nor their plea- 
der appeared. The plaintiffs’ pleader also did not appear, but one of 
the plaintiffs was present. He was also the general attorney of the 
other plaintiffs. The court dismissed the suit for “ want of prose- 
cution.’ I he plaintiff.^ applied to have the dismissal set aside, but 
their applioition was refused on the ground that their remedy was 
by moans of a separate suit. They consequently brought a second 
suit claiming the same reliefs as they had claimed in the former 
suit. Held that, inasmuch as all the plaintiffs must be deemed to 
have been present through the plaintiff who had appared and was 
general attorney for the non-.eppearing plaintiffs, the suit must be 
regarded as having been dhimissed on the merits, and not under 
order IX, rule 3, of the Code of Civil Procedure, and a second suit 
on toe same cause of notion, was therefore barred, 

Hingu Singh t). Jhuri Singh ,, 

; -OBDEB XXI, EULE l—EzecuUoti of 

aeo, ee~ Decree passed agamst a deceased person -Ohjeclion by alkaed 
decea^YZ judgment- debtor that the decree is a 
nullity and incapable of execution agamst them.} It is a good answer 
to an application for execution against the alleged ropresentative.s 
0 a judgment.debtor to show that the judgmunt-dolt-ir was dead ^ 
aLl incSl .1 was made, arfd that such decree is void 

Ml V. dagan Lai, I. L B., 17 All., 478, followed. 
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intoi'feriag with the oelebration of t' 
parties in whose favour the decree was pi 
Held, that it was not competenh 
• i to seoure obedienoa thereto by dii 
of i ohcD to see that the ceremonies were 
mtorferenoo therewith, nor was it compei 
a commi.ssioacs to see that tho terms 
effect to. 

Qoswavni G-orclhaa ; Lulii 
Ballabh 

OIVip PBOOEDURS OODl (1908) 
devree-^Act Wp. IX of ms 
arhcls ii~^Z%mmHon~^Objection ^iU 

sequent suit for possession—Investiiyafion 
° the first schedule 

ISOS, applio ' 
which 


V, Goswami Maksudan 


ORDsn XXI, RUM “Execution of 
Limitation iActJ, schedule 1, 
to attachment dismissed-Sub- 
'' .i of objection by court.'] 

^ - to the Indian Limitation Act, 

iS only to those orders made under order XXI rule 51 

hut it dneA ot objection; 

SlduLd T because tho claimant has not 

tioi wdthin'^tl appeared, there has beeia no iuvestiga- 

ion within the meaning of the rule. Rahim Bux v. Abdul Rader, 

r Chand V. SMhbi, 8 A. L. J-, 626, 

Kishore, 20 Indian Oases, B69, Lachmi 
faS p I L. R , 19 AIL, 263, and Kunj Behan 

Eandh Brasad Raimn Siyigh, 6 0. L. J., 362, referred to. 

Gokul ti. Mohri Bibi. . ' 

>_ J 7 T7 ORDER XXI, RutE GQ—'ExeouHon of ' 
and sale^ vJuaifnfZ^^^°% «s not liable to attachment 

In a suit for a declaration that pro- 
She « ^ toattaohmont and smIo in exoeation of a decree 

rmonnt the property • in ^question is in excess of the 

tS suit ?r tl the decree, the proper valuation of 

nrouSv blit inrisdiotion is, not the value of the 

^ t“ay be executed 

KunwJf lolinwed. Badha 

Runway y. Beot% Singh, !. L. R., 88 Alb, 488, referred to. 

Anaudi Kunwar «. Ram Niranjan Das 

.7. 7. — ORDER XXI, EUDES 89 AND 92— J?a5«- 

ti to- set aside sale in execution “-Deoree 

f‘=>'f^‘^f^°^-^<inderof money to the Collector, the 
in nS M "Court ” as used 

m,orStbfr- I P f Code of Civil Procedure 


* - ^ vw wt/ufLiof vnw u/’uniffwuo LQ VTvnu a 

peshfine made when hear mg of suit was nearly ooneluded'-^Xteave 


®N1BAL INBIX. 


I ' i 

■ i j* ■■' 

fi. ^'j " 

33^ai.JiSiiwS 

1- ':•■'■■ 

! i "^'>'4i ,..«#■ I.:-.’? _% 

* Is 


t t 


granted tohiivg a fieh i suit— -Bxe)ots6 of disorehon—Bevmml A 
suit was mstitutad m felie couit of tho Miinsif Aftei tlia evideuca 
had concluded and eifchec duung or a,ft 0 r tho argument, the 
plaintiffs applied foi leave to withdraw with libaify to bring a fre&|, 
suit. They based their application upon she fiot that thiy had 
failed to give foimal proof ot a pi nut which wa^ Obbential to 
their success The court giant cl leave to bung i fitbh sUit XJpon 
an ippUc ition in revision ag unit this oidei he! I, that i ho c nut 
had jurisdiction ti giant leave to tho plaintiffs to bimg a fiosh siut, 
and the fact that the oouit miy have exoiused, and probibly did 
exercise, a wrong discretion m giantmg the plaintiffs’ apphoat on 
was not saftiment to bring the case within the purview of section 
115 of the Coda of Civil Proooaduie. 

Jhunku Lai v Bisheshar Dsa . , 

CIVIL PBOOELURE CODE (1908). obdidr XXXll, boles 1 3 akb s’-l 
Exeouhoji of deoee—Fai/ment of t of duretal amount into oam t— 
Effeotof payment as tegaids running of tnteiest on the deetee] 
Where money is paid into couit by tho judgment-debtor m satisfac- 
tion Of a decree, interest on the deoiee will cease from the dale of 
payment in proportion to the amount paid, although such amount 
may not in fact be the whole amount due nndei the deoiee. 

Anitql Habib 0 , Muhammad Yusuf 

■OEBEE SXXIV, EOLES i, 5 AKD 10— iSiiii 

:^r$aleona moitgage—Fo m of dec >ea—Constr notion of deetee— 
Oosts— Appeal ] A suit for sale on a mortgage was decreed by the 
court of rust instance , dismissed by the oouiL of first appeal, and 
again decreed by the high Court. In the judgment of the High 
Court it was stated — “We must allow the appeal, set aside the 
decree of the lower appellate court, and ro^toie the decree oi the oouit 
ornrst instinoe with costs in all courts.” The deoiee of the Hi 'h 
Loutb was drawn up on one- of the High Court foims It stated that 
Eba appeal had been allowed, the decree of the lower appelhte court 
Svtasida, and the decree of the court of fiist msthnee lestned. It 
went on to state .—“And it is fmther oidered that tao respondent do 

Fu^ incurred bv 

ihe latter in this Court and in the lowai appellate couit ” ^ 

Held, th&t m constiuing this deoiee it was open to the Couit to 
consider, fiPtet, the nature of the suit, secondly, the lulgmentof 
the Hi,h Oouit upon which the decrao wis founded, and tho^ "eneuii 
““a ‘k:‘. oom.d6ui,g thia, mis. thi 
intention was that theie should be tho ordinary mortgage deorce 
awarding the costs incurred in tho suit and up to tS tiSe of the 
:^al de^ee to be realized by sale of tho moi imaged piopertv 
Maqbui Fatima v Lalta Prasad, I L. R., 20 All., 5l/ \niL 
Sahai V, Shamhhu Hath, E. S. A- No. 87 of 1900, foilovvod ^ ^ ^ 
Dambar Singh t> Kalyan Singh 

c/ 1903 (Indian LlmUation Act), schedule I SLlsi i If 


hHzato.ud-fifa Shah v Eohja Rhim ami 
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( IiiliQiih LitniUi ion AotJj bohjdulo I, ct (i Is 181,3 Act ip plio&tioii 
t(VE I d Cloo mdei fcbe puvibsoa'. o£ o dei XX^IV, lulo o, of the 
OodoofOml Piooeoduio i‘3 not m ippUoition for the aTOautiou of 
the ougiKilti oEoe foL bTila, b i6 IS an ipphcitioa ja the oiigiual 
mit foi i aew dt cree Such m appho itioa is governed as to Imita- 
tion. by aitiolo 181 of stheclula I to the [ndim Limitation Act, i90S, 
and mnst be nude within thieoyaais from the date when the 
right t > apply iCGi nod Btha t Lai Bishe^har Daual,9 A.L. J 
5b0, lefmudto ’ 


Muh immatl Iltifat llob an t) Altm-nn.ms&a Bibi .. 651 

GI?IL PRCOBDOKL CODE (1908), oEnria SLI, sum 22-Appeai~l 
Cmsb-objechon~-Objechon iakon by i ebpondent aga%n&i co-i esponds 7 it } 

In a feint loi sale on a moitjligo, the deed upon which the suit was 
based pui ported to h ivo been executed by bix persons. In the court 
of first lUbt incc, howevit, oxooution was held to have been proved aa 
against lour only of the alleged executants. These four appealed, 
nmking the other two alleged extent ints lespondents along with the 
phiintiffb The pbuntifts also filed cross-objeotjons, m which they 
sought to fix the two defendants lespondents With liability for the 
mortgage deed. 

Held, th lb the pill utfis weie not precluded from filing objec* 
iipm against then co-iespondeuts Abdul Crham v. Mahamviad 
Fubth, I L. R., 28 All , 95, followed. Kallib v Manm^ 1. L, R., 23 
All , 93, lef erred td 

MuslehiBbin Bam Nac uu Sahu .. ,, 536 

— , ormrR XLIIT, Buni!. l-^Appeal-^Order 

r&Umnng memo andum of appeal to bo ptesented Lo thepiopsr cou/-£.] 

No appeil lies against the Older of an appellate oomt leturnmg a 
memorandum of appeal to be presented to the proper com t, 

Nui-ud dm Khan v. Plan Kushan Chakravaiti ,, gsg 

— ORDEB XLIV, BUM 1—Apphoation for leave to 

appeal mfoimdpaupe is— Appheatton } ejected— F m the) applioatim 
for leave to pay the full couit fee aho rejeoted—Bevision'] 

The lojeotion of an application made under order XLIV, rule 1, 
of the Coda of Ouil Procedure, ioi leave to appeal as a pauper, 

18 not the rejection of the appeal It is, theielore, no ground for 
rejoeting a subsequent application foi permission to pay the full 
oouit fee on the appeal 

Muliammad Farzand All 0 R that Ali ,, ,, 381 

— --'OBDEB XLVU, RULE l—Bemeto of judg- 

onent— Appeal f am 0 de) g i anting of )evteio— Grounds of appeal.] 

In an appeal under oider XLYII, rule 7, of the Code of OmlProce- 
duie^ 1908, fiom an oider granting an application for reviaw of 
judgment the appelLnb u strictly limited to the grounds Set 
forth in the lUle. 


Khurshed Alam Khan « Rahmat-ullah Khan .. ,, 68 

COMMISSION AGENT, Bee Act (Local) No. VI of 1912, sections 4 and 6, 661 
COMMITMENT, See Oiimmal Procedure Code, sections 476 and 478 .. 116 

. — —Illegal—, See Oi iminal Procedure Coda, section 478. » 82 

COMPANy— up— Contributory— Afpkmt^jon foi allotment of 
shai is made by alleged omtiihuloiy under conditions lohtah mu not 
carried out by the Company A, who was the holder of fifty shares 
in a limited liability Company, entered into an agreement with the 
Company through its managing director to take 100 more shares, on 
the conditions (a) that he was to be appointed a “terminal direo^r’* 
of tHe Company and (6) that the business of the Ootopanywas to be ^ 
transf# rred from Meerut, where it had been formed, to Sahaianpm;, 
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The 150 shares ware allotted to A, but he never paid the allotment 
monny, and, though tbs business of the Compimy v.-.-iS, nominally at 
least, transfecred to Baharanpur, A was never iippointed a director, 
bhortly after this allotment the Oomp'.ny went into liquidation. 

\ could net be made a contributory in respect of 
150 shares which he had offered conditionally to take. TkB 
^ondon and Provincial Pcovident Association, Ld., in re Mogrkhe, 
57 L J., Oh., 982, referred to. 

F. B. Powell w . S. Son ,, 

OOMPENBATION, 8ee Act No. XLVof 1860. section 250 ,v 
- ^ Act No, XLV of i860, seotion 4911 .. ' 

— Act No, I of 1S94, sections 23, 49 . . 

— Sfec Griminal Procedure Code, section 260 , . 

COMPLAINT, Hee Act No, XLV of 1860, section ISOB 

'Stse Criminal Proouduro Code, section 4 ' 

^ See Criminal Procedure Code, sections 303 and 437 

COMPEOMISE, Sbb Act Jio. II of 1899, section 62 ; schedule I, article 5 
conspiracy, Sca Act No. XLV of 1860, section 120B 

CONSTBUOTION OE DOOUAIENT, See Hindu law ” 

OONTEIBOTION, See Company ; 

— : — ~ — ^ t See Oosta - 

liquidator of Se'e 

Act JNo. 11 of 1912, section 42 {5; and (6) ; . ^ ' 

(Civil), rules 21, 25 -^Pleader’s 
fee Orde> m oojection rts to jurisdiction raUed by defendant tp. 
turning plaint 'for ■presentation to Vi ooe ' ooU’ t I TT in t i t 
21 of the General Rules (Civil) and not inln 1' ! 

where a juestioa as to L'^lXSiiSVl to 'tfvie? tZ 

raised by the dotoudant. w,ts deeded against the pi intifl aid iS 

plamt returned lor preseatation to the proper court. 

Gauri Sahai ti. Bahree 

claiming under separate 

titles defendants being also wtong-doers—Suit for contribution^ 
not maintainable.-] Two persons, caoh holding by a imVitrtT^fn 1 
hall share in oertoin property were arrayed Is ioXSdanfa to , 

delendi^ts ieint.r "tifit'd^iShe S rSS‘ 

tr=ss«s«rl 
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COURT FEE, See Act No. ?il of 1 & 70 , .seofciou 7, vi ' 

N'o. 11 , aad^ehetSulf lir sections 19^viii, 19 I, sohcdulo I, 

— — — — SMA<itNaVnone70,'s=I.8duloI,arM6l.V ■ “ ^2 

— S® Aot No. yn of 1870, soMnfo II, article 5, goclioo V, 

~~ ' Civil Procedure Code fl903i ordflr •y-s-vttt i 

MISAPPROPErATION, See Ach L Yt v ^7nn ' ‘ 

408 and 22.. -No. Xlv of i860, sections 

® £t of i8r:: 

JPeml Code), seoiions 193 an^ ‘Jin 0/ 1860 

Gomplaini^Leiferfjim irking P^osecuie^ 

nterel, Jor JArection ae i 

Collector' of 

”77*^ and also gave m his 

as the date of the decree. The fudgment- 
elaimad under compulsion, and thereafter 
prosecuta the deoree-hoider. Upon receipt '> 

^i=i8tant Uolleotor wrote a letter to the 
It through his immediata superior 
lu which he stated aii the facts of 
' -^iu the case. The Sub- / ' 

forwarding this letter to the District 
U'S _ . 01 - -he proseeutioa of the decree- 
^ i.„e decree-holder 
of the Indian : Penal 
. J upheld by the 

Collector to the 
uot ask that any 
merely for ,dircoi;- 

„ . ^‘^ouat to a '* complaint .. 

meaning 0^ section i of the Criminal Procedure Code ' 

iv.« .... ^ illegal. ' . , •' 

Emperor v. Bheo Bampat Pando ■ *7. 

■ •» 641. . ' ^ " 

/ai,.,] AWasmtatoofttalirst class orfsid oertom lfS°to 
give security for keeping the peace The npr«nT,rin i ' ‘ 

appUed to tie Ssssuais Mg. !o reris. Z S. nS°£SS 

of opinion that the applicants should not have been 
bound over and accordingly referred the case to the High Court with 
a wcomnmndation that tlm order should be sot aside. 
order having been passed by a Magistrate subordinate to the 
Magistral the record should, under section 125 of the Code S 

Sf-SthTC^Sr " “■* Magistmte to 

_ Where a Code gives a particular court jurisdiction to act in 
^rt^n m^ter^ it is that court which should be applied to and xm ^ 

mreteSto' I. i. a, 8S AO., ^ • - • 

Emperor «. Lai ji .*140 ' 

7 T“"'':"r — T — -SHCnoNs lio, m^Seounk/ for good 

behamoor— Security furntshed—Meoard not requdred to he tent to tha 

Sessions Judge fororderg.} Under section I28, clause (2), of the .v '' ^ 

Code of Gnmmal Procedu ce it IS only necessary io lay the ptoceed- - ^ ' 

mgs befow tha Siassitms ^ndge or the Sigh Court wh«i seoaffty hi?' - i ' 


rent, 

execution for a larger sum than 
upplioation a wrong date 
debtor paid the amount 
applied for sanction to 
of this application the Asaiot, 

District Magistrate, forwarding 
the Sub-divisional Magistrate, 1.. « 

the case and concluded by soliciting orders 
divisional Magistrate instead of iuj. warJiut 

Magistrate, himself passed orders for the 1 

holder. He tried the case himself and coiivmtertim 
of i^nenoesj under sections 193 and 21G < " ” 

tei'oaB“?udgr“'“‘ w.re 

T^. A - by the Assistant 

District Magistrate, in which the former did 
action should be taken by the Magistrate, but 
ions as to how he should proceed, did not 

within the r- ___11 

and, there being no complaint, the trial 
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not; been given, ncii when it, has been givon. Rai Isii Fershad x 
'^uten-EinpresSi I, L. R., 23 Calc., 621, referred to. 

Emperor u. Ram Kishan 

CRIMINAL PROCEDURE CODE, sec'jiuks HO !/) akd 111 .—Hacunty 
joy good, Obhmwur- Evidence for general repute not admissihh when 
the cube for the ptosccuhon icM on tedion liO {/).] Jn a procoedino- 
under section HOof the Code of Criminal Procodurn where tlio 
basas, of the Court’s order is clause (/) of that seotion, the fact that 
the person against whom the proceeding is taken is ao desperate 
and dangerous as to render his being at large without security hazar- 
dous to the community is not a fact which under seotion 47 of the 
*joqo can be proved by evidence of general repute 

Emperor n. Indar 

■■ 1879,sooli<.n8(i 7 —™™“ iS). Aol Ho. XTJH rf 

»=oHon=732:i5 IM, S« Act H„, XLV o£ ISTO 

1915 SECTION 145--CT'oiiei«»!eKf of India Act, 

^ iheCode of Grimhial 

XUof a duly empowered to ad under chapter 

XII of the Codc^Ilovision^IunbdictionA When prcceedinas a5o 

the^ToflSf’r proceed iiigs under chapter XIT of 

i Procedure, and are taken by a magistrate duly 


or vemUaui 
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he made.] It is not necessary that the herson sf/ainaf « i 
for compensation under section 250 ofX Oodf 

to 

mformation an 

Emperor p. Baha-wal Singh 

&c4ion 2“n n/'?'’" n “!“* “S* “''“f ““' *>“' oMwcieii o,i llu ollwr.] 

beotion 2u0 ot tne Ooda oi Oriminal Procedure is only auDlicable 
Where the trying court discharges or acquits the accused^ altogethS^. 
^ _ It cannot be made use of where the accused, being tried on 

acquitted on one, bat convicted on the othe° 
MuMf Bma v. Jhotu Bantm, I. L. B. 24 Gale. , 63, followed ' 
Muhammad All Khan v. Baja Ham Siugh 

"11011074047. 

Kithout nottoo to lihoio cause being given to accused.] Eeld that it is 
not necessary to the setting aside of an order vmhx sVetior^OS of 
the Oodo ot Ciimmal Procedure, where the person aSst wLm 
the complaint was made has never been called on to appear that 

notice to show cause should be given to such person, Angin v Earn 

V Emperor v. Lisqat Husain ,. ? 

7- 7 — TTT : SECTION \\?i^Q~Pi'Qcedure~Jurisdie. 

tion--Mag\strate ceasing io have jurisdiction by reason of the tiansfer 
of a case oendtna hefn 

t neces- 
0 Gode 
sxeroise 


w - -J . wvw WA U4,xu WilllAiUiU 

applies as much to oases in which a Magistrate c 
]urischcbion so iar as the pait.ouiar case in questio 
by reason of its transfer to another court as to oas 
Magistrate ceases to exercise jurisdiction by reason c 
or transfer to another post, 

Mahesh Chandra Saha v, Emperor, I. L. I 
Eudrat-ullah v. Emperor, I. L, E., 39 Calc., 781, a 
Qoundan y, Emperor, I, L- R,, 32 Mad,, 2iS, followed. 

Emperor V. Ram Das 

“■'i -T";'' 7 ' , 7 “ ---section m~^Accu.„.. 

by Mayistraie-~0} der for further inquiry— Notice-.. Judicial discre- 
tion- Eracttce.'} Nothing in section 437 of the Code of Criminal 
Procedure requires previous roiicc to be given to any accu'-ed per- 
son who has been discharged, before further inquiry into his case is 
ordered by a competent authority, that is, by the High Court or 
tho sessions Judge or the Distiict Magistrate. Nfeverthelcss as a 
matter of judicial dhciel ion it is advisable that previous aotioe 
should issue when the matter for consideration is the setting aside 
of an order of discharge in favour of the accused person who has 
been actually before the court to answer the iaots alleged against 
him. Queen-Emperor v. Ajudhia, 1. h. R., 20 All., 839, referred to, ' 
Emperor c Abdul Latif ,, ,, - , 

; skctioh 438, See ■ .Act Nq. XLV of 

I 860 ,' seotion 266‘ .. .. ,, - ' ,, 

; ^ .-.--KHOHOHS, ^9 AHP 

Jw isdictim of High Court-r- Order for proseoutim parsed by a 
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Magi^rate instead by a Colhclo/ acting as a Court of 
IJie Collector of a 'district in deciding a Revenue appeal cf 
oonolusiou that a receipt filed in the ease was not genuine 
no action at the _ time as a Court of Revenue but sub 
acting as District Magistrate, he held an inquiry into j 
ol the receipt und sent the person whom he thought to be 
With the making of the receipt to a subordinate magistrat 
had jurisdiction to interfere i: 


P - - — ui iiue uoaa oi Unmitia 

rccedure IS not restrjctedj as regards the parson against whom at 
order may bo made, to the parties to a proceeding nenSbS f. 

Emperor D. Qanga Ram 

~niade by a Muusif in the Gnife/SoS^Lffo 
Judge in the United Provinces 
been committed in Bengal,} Where in fha cmi rf^ 

biSigh^JtndSSe Sofof tt^ot^rt'^Jnd*^^ 

tion 478 road with ioocion 47(5 of ,the Code of CHmfn il J 
make the commitment. ^ocio ol Cnmmal Procedure to 

Emperor v. Khushali Ram 

ment made by MunAf withouZfnZZ^i. . 
seckon^Commitment guas/td} 

ohMSo .0 torn, the eomtuttaent wae jutshed « batog bSSlat'!” 

Emperor t>. Babu Prasad 

MINAL trespass, See Act No. XLY of I860, section 441 
)S5^BJEOTIO:^, Act No. Vll of 1870, schedule I, article 1 ^ 

rule 22 ” . ' i’rooedure Code (1908), order XEI, 


>f 







,oifowrss\'v:;r^ »-s=. 

L ijuuH itjff:: jnris'i™;™ tr;x2j":r/ 

u'/th oi IS xbVir'miSf ‘;;i'‘n';j‘’c„i"™ “‘'Y “““““ iM 

Mam V. BI,a!,oa„ Ohaai. U i b! J , tu ovSlod “ ' 

Siijj.icli B^giunu. Dib’^-ar Husain .. g, 

rXfxxuik 7 ‘’“““5 »“'■“"> Oivil'p.™eaMo"ood„ (1308), ] 

DBFaMATIOH, gnAot No. lot 1872, sroti.m 13:! ’.’ " i 

See Libel • ' ** ' „' 

DISOUAKGE, See Crimina] Procedure Code, section 437 .. ' ** 4^ 

nUo 115’ I’^^cedure Code (1908), order XXIII, 

^ See Aot No IX of 1872, section 60 .. ■ *' 53 

DOCUMENT. Admissibility of See Aot No.I of 1872, section 68 ** 26 

LASBMBNT, Sea Act No. IX of i903, seotion 20 ; schedule I, article 144 if? 
EMBEZZLEMENT, Sea Act No. XLY of 1860; section 408 «pj 

ESTOPPEL, ^ee GivP. Procedure Code, section 60(o) ; order XXI, rule 92 68 

■ See Hindu law . , 

waJih.ul-arg^Suit fo recover *mriotn 
PLuntjff sued as owner of the ahadi of a village to recover a oeriam 
number of maunds of cotton seed from the defendants who wore 
^ banias having shops in the said ahadi, and the claim was based mainlv 
upon an entry m a wajib-ul-arz fra,med some fifty ye.irs before sui^ 

(lent of a house) but parjot ’ (ground rent), which, for banias 
maund of cotton seed for year a eaoh shop, * 

T entry in the wajib-ul-arz was reliable evidence of thfl 

liabihty of the defendants to pay ‘ parjot ' to the zamindar in the 

word indicated that the 
ffi f payment was an agreement between the inhabitants 
of the dbadt and the zamindar rather than a custom. 

Muhammad Paiyaz Ali Khan n. Bihari. gg 

Act No, XVJII of 1879, seotion 36 .. 

See Criminal Procedure Code, sections 110 (f ) and ll7 S72 

Admissibility of — , Sea Aot No. I of 1872, seotion 68 256 

EXCHANGE, Sea Aot No, IV of 1832, sections S4 and 118,. igj 

EXCISE LICENCE , Sea Aot (Local) No. IV ol I9l0, seotion 64(o) ,, 653 

EXECUTION OE DEGBEE.—Limi^aiion — Decree giving mesne profits ^ 
tobe ascertained m the exeeuiion de^partment -Terminns a quo V 
The decree in a suit for redemption of a usitfruotuary mortgage 
proviued that certain mesne profits were payable to the mortgagor 
the mortgage having b.een more than satisfied by the profits of the* 
property. The amount of mesne profits Wcas to be ascertained in 
the execution department. Held that as regitrds execution of the 
■dGGree'';in. .resnect ■ of' l' 'i'/ 
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(6^ decree, Soo Act No IX of 1908, tlioaulo T, 

IX ol l.,0S^.h.M,;i 

~ Soe Act No T c oi 190% cliedula I, ditmlu 18ii(5) uf 8 

ixi~udr92 '^’^^GmlPiocofluie Codt, ^euion uO (c) , oidoi 

" *• *• •• .. 6fcO 

~— _ 5tt Oivil Pi OLsdiuo Coda {li;82), section 

3J5 .. , 

* _ “ • « . . ..411 

~ — See Gml ProcediiEo Code {1908), section 

47, ordorXLl, rulal.. 

•• •• .« 13 

Cm! Procecluio Code (1908), faoctwn 

’* ■* •• •• .. 198 

.““(Sf PM 

XXI lule 7* ~~~ Piooeduie Code (1908), oidci 

. __ *' •• •• - .. 428 

XXI 1UI0 82 Diocaclma Code (190S), oiclci 

_ . . / •• .. .. .. G48 

- See Cml Frocaduro Code (1908), or dii 

' " *• •* •• .. dlJ 

XXI rule 66 Owl Piccedmo Code (1903), older 

■ ; „ *" •• •* ., ooa 

XXI. rules 89 and 93 ' Pjcoeduia Code (1908), older 

~- See 0 vil Prooedum Coda (1903) ordei 

' * ‘ * • • . . 316 

Oiva Piocedme CoJe (1908), order 

® 4) ““‘I™ 

" " S 7 ? 

FALSE 1“ •" 33 

PME No. XLV Of 1800, scokot. 266 .. si 

section 8 ^ ^iOeTQAOE, See Regulation No XVII of 1806, 

FOREST, See Act No Vil of 1878, section 25 {t')‘ ” ’ ‘ 

^“SKofS''’'^ AOOTSATION, ... “ 

No. lllot isslilaokon 18 • ” 


GIFT, See Hindu law 

See Mutiainmadain lui^y 




^ GOVERNMENT OF INDIA adti *10,,. ^ ** “• 

Procedure Code, section 145 1Q7, Sm Orinunal 

aSAItJlTOBS PAYMEHT. Su Aot No. K of it <12 ^ohoFon 
aB IBYQUa,HUBT.S « Aot No. 2£EV of 1860, «ot.oxu, 804 md 836 !) 

^'r °« 1860. .ootoM 826, 800, 


. 618,670 
.. S88 
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aiisfERAr, wmx. 

'“1“ ^l. 2». S« 0«t, ,., 

(1908), section 115 ^ Procedura Code, 

Comiftliha '>h(,had autkoniy and tlmf -D^oiiton by Frivy 
^^^P^^L^^nuhagatntwidowieTLn^ D.c.ee 

^coemoner— nidinif . ri,,,^/ binding eff'eof oP on 

After ,doi,tm“1Sa”oheTSr,,f, ?”* ie» II 
™.tbya;alltd°“,Sir a " “ ®”'’" ■» i 

on the gionnd that she h id no mthoiitw!^ adoption 

tho adoption, alleec,d m hnc wt-iUn husband to make 

ttaongfilaiVS tlafelrrMaht;^ 

aadthatitw™ vtM l “^optiou, 

w.is tama not to bo i lovet^onot IhsTJof 

agtitist the idopted son to set th« iPnnt bionght a smt 

WHS not vested with authontv^ t “ pleading that she 

aeB.ed b.vmginadoVe !LpSn The *” fT 

ttswtaowwaoo, topped fCSntaSmgt’ Sn “ 

tliQ Frivy Couuoil raised an i&cinp *1 q +/% i-. ^ jt ^ ^Ppsal iioweveij 
Held on the evidence on that issne tbat^^A ^nd 

a suit by m alle f d reveismn f fn Hdoptioa was ^ahd la 

the adopted son tor a dccl iration Husband agunst 

foi posLssion of th? estate “ 

Wholbe-thod fcTiTnt io,p!;h:nir “* “> 

adopted, and th^t she lepies nt^d il wS-hil i^h^^ validly 

I^aid down in Kaloma Nafchtar v the mh 

I A , 639, and under the oiroiimstnnlf f / j Skivagmga, 9 Moo , 
bind the rcveisionSs ‘^^^^^mstances the dociee against her would 

Ooa. rfOrfS ftLodmo' Mof w^f“on W of 

appellmts (pUmtiifs) woia not t ntnsho'fb”''*^ apphoablo, as the 
thoadopted'Ln aaclMiil'S'^honfib a'iSrJ’t “"If T'”* 
yettiepninoipl8of,«.,«iMta h.d bsoS®nghX !™b»a hi ™‘?’ 

in Indu so as to bind u vusmTiA,.. Vr a applied by courts 

and hon'^.tly given foi of decisions m litigation iauly 

estates In the absence of all rcpiasAating 

decide that a Hindu Irdy otherwise on 

m litigation, eeaTos to he fn S repmsent an estate 

disability 0 disadvmt?oc as a hSnf'^tm f to personal 

o«oweitr.a,.nrtb'rt",.““oT4V^^^^^ ““““ 

Bisal Singh 1 ? Balwanb Singh ,. 

a, eeUmt to wlnoZh7Z tgLjZS ~f 7iTd Z/ 

Ibe mortgage of joml J leZTie by ZmSl ot^ 

other m mbereof the famui osn ^Iv 

he Ihstifled so f ir as i t is wanted foi the loint famih pm poses if 

ft if Hy direct avidenol it^^y he 

fffn I Ha jsHowa that roa'ionabla care was taken to aaoer- 

aia if sooh ciroumstanees axistsdj md the transferee acted in good 

the Property Aot fl? oi 1882,11 
buiden ci proof hes on the person who olatKis th* 
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_ ii the deb a was not inourrod for family nscessityj tbo iiitGresfc of 
the manager of tho family witli respi’cfj to innrfcqag'es in the. '.same 
province as that fi'oin vvhich tlio presoui oasi' has been la-unght, 
oaimot ba sold in anforoement ol the mortgage. Laohman Prasad 
V. Sarnam Singh, L L, E., 39 All., 500 ; L. E., T. A., 109, rcfevred 
, to. ' ■ , ■ . ' , ■ 

In the present case the mortgagee had only discharged the 
burden thrown upon him of proving necos.-^ity for the deed to the 

hmited extent as held by the High Oonrt, and the security, thore- 

foio, stood only to the limited extent proved. 

Anant Earn II. OollGctor of Etah, - *; 

IjAW — Pond— Sait on horid executed hy deceased Hindu against 
ms mdow and brothers— Fo' m of dyciTe.] Plaintiff, after the death 
ol the obligor, O; Hindu, sued his widow and brut, hers to rtcover the 
amount due on ir bond. It was found that the obligor and his 
brothers were pint Held, that the plaintiff was still entitled to a 
decree against the widow which might be executed against any self- 
aeqmred property of the deceased obligor in her "hands. 

Pahalwan Singh «, Janki ,, ,, 

‘Trrr'TTJ — Gift to Hindu female— Construction of document— 

Malik mustaqil.’'] A Hindu, hoin? tlu* full owner of -certain 

to bis 'vidowed daughter>in*law, 
tocritung the oonee in the deed as malih mustagil. Tliero was no 

oircumstanoe tocounter-indicato that the dnnor intended that the 

• i-if f'bau the full estate in the prooerty comurised 

in the deed. s « j . 

donee took all the estate of the donor. SuraU 
ntam v Eab% Hath Ojha, I. L E„ 30 All., 84'. referred to. 

Naulakhi Kunwari). Jai Eiahan Singh 


OENSRAL INDEX. 





Crown to a Hmdn, the grant containing a condition that “ 5a the 
event of yom- ‘!>5ng intestaro or of your sucopssoe dying inte'itate 
the estate KhnulJ doseond to tho noarost rnalo heir acconlingto the 
rule of primo'-'-’uiliirp/’ On tho death of one of tho holders of the 
talnqa, a buil was broiight, which in 1905 came on appeal to the « 

Privy Council for docisiou as to the succession to the deceased 
talucidar’s estate, and an Order in Council was made which dpclared 
that “thu taluya as constituted at tliC date of tho sanad with 
accretions (if any } or prouoftJos (if any) appurtenant to the taluqa ” 
passed to tho iippellant as tho next male heir according to the rule 
of primogenitui'Q ; but that tho residue of the property passed to tho 
respoacleul, and tho suit was remitted to India for determination 
under the Order in Council. There was no allegation of any family 
custom of priiacgenitura. On appeal from the final decrees of the 
Judicial Commissioner— : : ' ■ 

He W, that under the Order in Council villages substituted by 
the Government for some of those hold under the sanad, anda 
house granted by the Government after 1831 to the tnluqdar, for 
his use as taiuqdar, passed to the appellant as taluqdari property; but 
that villages purchased after 1861 by the deceased talugdar passed 
to the respondent as non-taluqdari property,' and it was immaterial 
whether it was or was not the intention of the deceased talugdar to 
incorporate them with the taluqa. 

Eajindra Bah.adur Biagh < 1 . Raghubans Kunwar 470 

HINDU hkYI. —Joint family — MUakshara—Manag%ng member "keeping 
accounts of join'- funds and of Ms own ^elf-acqut ed property m same 
account book— Entries in such book evidanoa of intention to make self- 
acquired property joint- Purchases made in Kome of son-in-law out of 
funds so blended to provide for ^on-hi-law-r Statement to that effect 
made by manager admissible ^ being against his own interest— 

Benami fleetZs— GintZ Procedure Code (18&2), section ZIT] With 
respect to a Hindu joint family the law is that while it is possible 
that a- member of the joint family can make separata acquisition 
and keep moneys and property so acquired as his separate property, 
yet the question whether he has done so ia to he judged by all the 
circumstances of the case. 

Where a member of a joint Hindu family at Lucknow, who had 
made considerable savings from his earnings as a pleader at Hatdoi, 
where he was entrusted with the management of the joint family 
property at that place, eventually became managing member of the 
joint family at Lucknow, kept the accounts of the joint property 
and ot his own separate earnings in one account book, and had pur- 
chased properties in the nrime of his son-in-law out of the sums 
entered in the account book. 

Heldt that by so blending his private savings with receipts and 
payments on joint account, he showed an intention to make them " r 

joint property, and they must be presumed to be joint. 

But it did not follow that all purchases enteredin the book were 
made for the joint family. A? regarded the purchases in the name of 
his son-in-law, his statement that they were made to provide tor the ' : ‘ , 

son-in-law was a statement against his own interest and therefore . . 

was admissible in evidence. Such a statemfcnt together with the " 

other evidence in the case was sufficient to give the soh-in-Iaw a ^ ^ • I 

title to the subject of such purchases as against the claim of the % { ; • ' - 

joint family, * • - ' ; , ' ‘ * 

Suraj Narain «. Ratan Lai v • . 1^9 * 

Joint Sindu family— Partttim—AgreemiM' for parti- •. ; - ’ I ' 'I } 

tion of property of their huslatfids ett'ccuted two ioidotos-:- ■: i t ‘ 





G-aneshi Lai «. Babu Lai 

■!»'? wier who tooh the whole e.tate of a mndu, iointfZfil 
' ^0 ^ chxrriedi to hftvo he^ adopted iy mu of the 
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Cireumsianm invalidating such agreement.} Two brollierg, coHsti. 
tufeing a joiat Hindu family, died within a year of each other, each 
leaving a widow surviving him. The two widows executed a deed of 
partition of the property of their husbands, in which it was reoited 
that the husbands had died on certain dates ; that they had bsen 
joint “ in food, business and every* hing,” but also, nevertheless, 
that the e-xecutants became the owners of the property left by their 
husbaud.s in equal shares.” The property was never physically 
divided, and some time later the widows’ brought two siifts - the 
■ one asking for actual partition aceording to the dood, and the othor 
. (the widow of the brother who died last) for possession of the whola 
estate. 

Eeld, that the latter was entitled to succeed. Either the 
gratuitous alienation by her of one half of the property to w'hich 
she was entitled was the result of deception practised upon her by 
some one bettor acquainted with the facts, or else both parties to the 
deed of partition were under a oonimouniistako regarding their rea. 
pective rights. 

Lachmi Knnwar u. Durga Kunwar .. 

HINDU Leprosy —Developnmit of leprosy not a rJisguaUflcatmi as 

regards capacity to deal with p>foperty.} There is no principle of 
Hindu law under which a person who contracta the disease of 
leprosy is thereby disqualified from dealing with his own proiierty 
or from dealing with joint family property sons to bind his sons, 
provided the alienation is made for legal necessiiy, 

Man Singh u. Musammat Gaini 

^ ~ ^itaksliara—Joint Eindu fa'inily—Hindri ioidoia~ Widow's 

iiglit of residence m Joint family liou<^e~Effeci of alwn liion da^ ino 
thetife4ime of wtdoio' s husland.] When a ri-ht of residence or 
maintenance comes into exiscence in favour of the widow of a man 
whowaslately amemberof a joint Hindu family, she takes that 
right m the property as it stands at the time of her husband’s 
death She cannot set up her right of mainteutmoe or residence as 

St t^elife-timo of lier husband. 

AjMlhta L.asadv.Jasoda, Weekly, Notes, J8S7, p. 279, followed,* 

T^loo is debarred from setting up the 

plea of the invalidity of an alienation eliecied bv the liithor-iu-law 
Mlovfed husband’s life-time, Sohni v. Mohan ‘Kuer, 9 A. L. J., 23, 

;• Eamzanu. Earn Daiya 

r-j— Fa iition— Bight of a third pa. ty to half of the p.-opiirti/ 
paiwlioned suhseguently established by suit — Bight of o iqinULvar 
IM to o.,8 o£ two Irotliis sued tho mta lli Im{. 

tion ol what they allaged to be the joint family prohortv Tho 

Zllfi a parlilloV was ilfoM 'which 

embodied in a decree. Subsequently, however t onncifn ap ft 
parties established by suit h% Htfe to M 7 the WHv 
already divided b.dween the iv/o broSrJ. 

re-open the’partTtlonTr^eady- JfiLfe^ad-attny ThT^ft 

0 adjust as between them the loss occasioned hy thrsird.srcf 
heir cousin s suit. MarauU v. Bama, I. L. R., 21 SS3 Srred 
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v-WrtM ^ f between them’-> Claims induema 

m l Zif! f ’""v- to agree to taU less than she is entitled fo 
and aliu hey posthon to her detriment— Future ohim'bv alieaed 

estate-Fstoppel Tf clatTas 
if 188?% proceedings.] Afe. the time of Lis death 

0%nr>r f was by Survivorship the soJe 

1 estate of a Hindu joint family, and his widow became 
title was, however, disputed by 
bmiSef nf «nd by p and X, the widows of the preLoeased 

brothms of P. The appellant set up a claim to the entire 'family 
estate based o a the allegation that ha had been adopted by P to her 
deceased husband, and was entitled as sucb adopted son to the 
wbole^poperty. P supported his claim, aud together with K alleged 
that the^ three brothers had separated and that tbeir three widows 
were Oiioh entitled to a one-third share of the estate. To protect her 
OWttintarestsiind those of her daughter, the widow of B brought two 
suits rone of dhe 20th of January, igOl, against the appellant and P 
that the appellant’s alleged adontim was null and 
void. That suit was dismissed on a technical ground, and an appeal 
dismissing it was preferred to the High Court at 
Allahabad. The other suit was brought on the 4th of February, 
.-1892, apin.st P and X claiming a declaration that B, her late bus- 
band, had been the _ sole owner and possessor of the entire family 
property, that on bis death she was herself in possession of and 
^titled to that property according to Hindu law, and that P aiid 
X had no rights in it except to maintenanoe. Before the second 
suit name ^ on for hearing. B’s widow, her daughter, P, X, and the 
appellant had, on the 1st of August, 1892, entered into a compro- 
mise referring their disputes to arbitration, i.he result of which was 
that B s widow, her daughter, P, and X, each obtained possession of 
a ono^ourth share of the property in dispute. The appellant, 
though allotted no share of the family property, bhtamed the sharo 
allotted to his adoptive mother P, who relinquished it to him by 
executing a deed on the 22nd of August, 1898, in his favour, in the 
award it was stated^ that the appellant had been adopted by P, but 
that he had nothing to do as such adopted son with the shares 
allotted to the other ladies. Ha obtained in accordance with P’s 
deed of relinquishment mutation of- names in his favour. The 
appeal in B’s widow’s first suit was not supported and was dismissed, 
and the second suit was withdrawn. In suits filed re, speotive- 
ly on the 16th of July, 1912, and the 28th of August, 1913, by the 
appellant for possession, a.s reversioner to the estate of B, of the 
properties allottid in January, 1893, to B’s widow, her daughter, 
and X respectively. 

Held (affirming the decision of the High court) that the appel- 
lant was precluded from claiming as a reversioner by his having been 
a party to the compromise entered into in 1892, which, and the 
awards made in accordaiioe with it, were binding on him. He had 
at that time no right of any kind to any share of the property of 
the family : at heat ho had the mere expectancy of being reversioner 
on tho death of B’s widow, 

Sumsuddin Qoolam Eusein \. Abdul Husein.Kalhnuddin, l.Ti, 
B,, 31 Bom., 166, distinguished. 

The claim of the appellant influenced B's widow, who was 
induced mainly by that claim, but also by the claim of P and K, to 
consent to a division of the family property in which she only 
obtiiined a one-fourth share. By those claims she was induced to 
agree to a compromise against her own interests and those of her " ' 
daughter and to alter her position greatly -to her own -detri- 
ment. The appellanii was a party to it; and under it-, he obtained . - 


^ substantial .benefit which he has ever since, enjoyed.^. Hewp 



consequently bound by the compromise, and could not now claim 
as a reversioner. . 

Kanbai Lai y, Bri j Lai . . .. .. ,4 437 

HINDU LAW— Swcessioh—Sindit .widow— IJncJimtUy in htislmnd’s 
Hfe4ime- Condonation by husband.] Under the Flnidn law a 
widow is not debarred from inheriting to her husband on the ground 
that she had become nnohasfco in her husband’s life-timo, if the 
husband had oonaoned her unchastity, Ganyadhar Pa. -appu Aim- 
V. 1.6llu Iconi ‘Vin-a^ioanii Sliirciwcilo^ 1. .L it,, 3i> Burn., i.dB, foJlowod 
ASatunginee DubeoY. Joyhallee Dabee, 14 W. E., A. 0. J., 28 and 
ilfomrflw KolUa v. Kari Kolitanhl li. E., 5 Calc., 776, taferred to. 

Radha Lai ■y. Bhawani Earn ,, , Ifg 

- “ 'See Act No. IV of 1882, section f) (a), ,, 693 

HINDU WIDOW, Sea Aofc No. SVI of 1908, section 17 . . ' ' 33* 

— Hindu law . , . , 19 , 96,178, 487 518 

let NO. IX of 19 8, 

shodule I, article 120 .. .. ^ Em 

INSOLVENCY, Sea Act No. HI of 1907, sections 5, 16 and 10 
— Act No. Ill of 1907, sections 6, 15, 16 , » . ggg 

_ See Act No. HI of 1907, seotion46 (2), clause (a ) . * jjig 

^ See Act No. Ill of 1907, section 18 gg 

^ <8ee Act No. HI of 1907, section 22 ,, ** ggg 

— See Act No. Ill of 1907, section 23 , loq 

INTENT, (See Act No. XLV of 1880, section 268 * 

See Act No. XLV of ISCO, section 302 , , 860 

See Act No. XLV of 18C0, sections 304 and 825 , . ** ‘ ta<> 

INTEREST, See Civil Procedure Code (1903), order XXIV, riile.s i; *2 : 

JOINT HINDU J-AMtty.SMArt (Loo.,1) No. n oIWOl/Mtion 20 i' 

— — -See Hindu law .. , ,y 96 iSq 'i?! «i 

JURISDICTION, See Act No. IX of 1887, schedule 11, article (18} ' * eea 

• - — -See Aofc No IX of 1887, schedule 11, article (81) '* pof, 

See Act No. IX of 1817, schedule IJ, article (31) **142 

^ — See Act No. IX of 1887, schedule II, article (38) ** gg 

— See Act No. IX of 1887, sohedula 11, article (41) ' * ^gg 

_ _ Act No, Il^of 1899, sections 40 and 67 ,00 

— See Civil and Revenue Courts ** 5l 64 

■ — Si* Civil Procedure Code (1908), scotion 28 * g^g 

; See Oriminal Procedure Code, sections 107, 125 and 438 140 

^ See Criminal Procedure Code, section 145 . . ^ 

See Criminal Procedure Code, section 350 .. ggy 

Ornninal Procedure Code, sections 430 and 476 * 144 

~ - , See Criminal Procedure Code, section 47 G . , * qj, 

Criminal Procedure Uode, sections 476 and 478 tiA 

0l S» Act (Local) ,Ho. ii 

(LoosI) No. II 

*'7 « " T - i * 1 1 T I 
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(1908), sGction li 5 ^ I’evision, See Givi] Proeaduro Code. 
KTDNAPP 2^ "TLV n' 1ft "n • * ' ■>■ 

K^TOWLEDGk. 5.. Acfc En.xfv of ism 
LAMBABriAE AND OO sVup™ I “ - 

sections iU 4 .-bnaiGT'™ ®“\ 5 “ ''“‘^-“•■> 1 ) He- H o/lOOI, 

^DL„HD olND TENANT, Sm Act (Loo.H) No II oi 1001 

lolWFTO »tJASDIAN3HIP,SccAcVNo.XDVoJ i 860 , mc 

lease, See Oaeupancy tenant 
leprosy, See Hindu Law 

lessee, See r ' 

letters OP 

sections 19 

p'csenting a petition to 
lor damages in rcospect of statements" 
deLnnatory of the person ( • • - 

for ^^‘‘<^ute law in India 

101 . iiboJ, there is no reason why the En »7 

S'^'waXla to th^ A: 

AhflJSnf^ -SiayA'awyj v. ShekJi Masludi 
vnUA 5 \ %■ Oliandar Mulcarji ] 

<SilA V. MmaiCkc 

vjdic.j ooY, djssonted from. 


Eoction 


Usufructuary mortgage * * * 

” H”- TO of 187 o' 

till. W I , Mhodulal; No. 11, and soliedale HI ' 

in ofpmim^-torstatemiM 

io ontmnal courf] A npi’dnri 

■- -- - i^liot liabloiL'oiJrB™ 

oompraSa™^nst 

■OD whv -n7n“9^“::v civil liability 

’ordS ^ iaw applicable thereto 

the Pdvi^ Oouhcil: 


a Lion 1 


' iiee Otvil Proceditre Code (1908), seotion 122 

- See Oiyil Proceaure Code (1903), order XXT, rule 53 
. .. .. Prooodure Code (1903), order XXXIV, rule 6 

• -■- Oivil Procedure Code (1908), order XXXIV, rule 6 

'V — — - See Execution of decree 

See Mortgage . . ^ 

M-AINTBN .iNOE, See Act No. IX of 1887, Bcheclule IT, article (41) 
marriage. See Act No. XV of 1872, sections 3 and 68 
MARZ-JJL-MAUT, See Muhammadan, law i , ' 


general index. 



- 'll 


of 1908, soLedule I, article 181 
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SiOETGAGE, by conditional sale, See Regulation No. XVII oE 1806, sec 
uion o ^ V ^ 

fTriicIe Act No. IX of 1908, scbedulo I 

MORTGAGE-DEED, A'ec Aot No.Iof 1872, seotioti68 *’ ** 

ifanOSS ' sections 32„ 83, 7i, 73, 7£ 

- movable property,” Goo Act No. XLV of 1860, sections 408 and 

MUAEI LAND, Goe Act (Local) No. II of 1901, sections 154 and 158 
TVfTTtrnifAr.-r..^^®^ (Local) No. II of 1901, section 160. 

mouiei Marz-ul-maut— o/ doctrine.-] On a onestion of 

of to a dis^sition of 

during fais last illness, if the 

transaction IS a sale, the doctrine would not apply at all • if the 
, transaction is a waqf it would be valid to the elteSt of one-third; 

while if it IS a gift, it Would not be valid at all. 

Court the particular transaohiou was 
of tlifl a Rift to one of the heirs (the mother 

ha a^Lle therefore invalid, although iu form it purported to 

Pazl Ahmad jj. Rahim Bibi .. 

■ “ . •—Pre~em^tion-~8ale disguised as a lease in order to 

not permissible under the Muhammadan 
tow.j in a suit for pre-emption, whether the riebt; ia 


under the Muhammadan law or by virtue of reus tom of 
tion. It IS the duty:of the Court, if the question is raised, to consSer 
and decide whether the transaction in reSpeot of which the claim is 
bmught 18 or is not in substance^ a sale, thoug-h it may be 
disffuised in snni« ntibn,. f^«w, r,. tr.„ L .l,. , ® ®® 


disguised m some osner lorm, as for instance, in that oi a lease.” 

There is no rule of Muhammadan law which renders it permis- 
sibla for a transaction of sale to be framed as a lease so as tb avoid 
claims for pre-emption. . v 

Aluhammad Niaz Khan v. Muhammad Idris Khan 

— — — — -——Suit for restitution of congugal rights— Defence to 
suit—Gruelty.] In a suit by a Muhammadan husband against his 
of conjugal rights it was found on issues 
f^® Court, that there was no very satisfactory 
evidence of actual physical cruelty, but fhat the parties were on 
the worst possible terms, and the reasonable presumption was that 
the suit was brought for the purpose of getting possession of the 
defendant s property. Thera had been a good deal of ill-treatment 
short of physical cruelty and the court was of opinion that bv a 
return to her husband’s custody the defendant’s health and safety" 

WOtlld Dft fiUd.OiTlD’ftPflfl Tri f.hncn /ki-HAn’tvtct'fa.vmnn i-T-,... ,, i* 
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V on dzJTerent dates-^SuU t 

dmmng to bo a Miarer in virU 
The defeufle^t pS 
fc wo _ different dates. The pJaintif 
but no suit was brought k respaot 

3 suit was not maintainable. ^ 

— *J. Singh 
i—Morfgage by conditional sale.'] 
.P’^svious inortgagos 
xn 190b a suit, was institutad on 
as a mortgage by way of oon- 
*Jwas obtained, and in ioii 
■ftormards, possession was 
brought claiming 
in the wajib-ul- 
was as follows;— “ If a 
mortgage, he 
same thohf and in. case 
:Lj village. If 
by entering an 
the right of 

fu" ry °° payment 
Meia- ihsit, having regard 
f the ‘‘sale" mentioned 
ight of pre-einption 
the wajib ul-arzes 
the oiroumstanoes 
property. 


of the aecond sale. 

Ohabraj Singh Mahesh Narain 

o the years 1B512, 1893 and 1894 . 
the _morfcgag 0 , which 
ditibnal sale,. ' 
the decree ’r;.„ ..vi...«ubuau 
obtained under this decree, 
to gat possession by virtue i 
arzes,^ The clause relating ic 
,Vfmar wishes to transfer 
should do so, first, to another 

of his refusal, to the of { 

the paffjdar wants to s ^ 

excessive and fiotitious pri*-^™ 
Fre-emption shall be entitled to 

therein for the purpose of 
according to custom meant a 

did_ not give Him a r' 
under which tbo v- ■ 

A}\, -a J ‘'Oa „£3 q 

Mu Prasad v. SuTthan, I. L. R 
Sundar Kuntv^ 

Wajihul- 


was construed as 
rA decree for foreclosure 
was made .absolute. Shortly afterwards^ 

I. In 1914 a suit v,»o 
of a custom set forth 
!■ to pre-emption was 
" Jbis share by sale or 
pattidar- of the c* a_ 

c»i. T ' another thoh of the 
sell Ins share to a stranger I, 
’ice, the pattidar having i 
ftiAri acquire property 

,, ^ " •'-tOI/U 

the wajib-ul-araes, the 
giving rise to a r 
voluntary sale, and' 
ight of pre-emption under 
mortgagee became the owner of the the 
. J , 3 All., 610, distinguished, 
ar V. Ram Ghulam , , - 

to pre-emBtlon ns evidenced by the recorf mThi* '“h 
Where a oo-aharer wishes to saII ^ ^ 

another co-sharer and if the co shsvAr^^^^f^ ' 

entitled to go to a straneer 

. ture, if the co-sharer fveudori proved is c 

and such co-sharer 

uo money or is unwillirKT Vn*. ® on the ground tha 

of the property is entitled to "o^aud^seli ^ 

not obliged, after he has n^’^d^^ ? ? 

stranger, to return Yu ‘^'^finito agreement • 

sharer. Naunihal Singh v. Earn Eatan^l^ ? second time t 
Mi Lai V. Dhani A 15 A 1 ? 315 , 

Husam V, Zhadim Alt, 5 a LT 3 qV ^ 

Prasad, I. L. R., 27 All!, 67o!'no^iS 

Singh p. Piari Da t 

% §9^ 

iaJcontngromds of appoal to mnh 

mittee that an appellant whAn /udicu 
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Board ought not to be called on to adjudicate finally upon mattorg 
where they have not the advantage ot knowing and weighing the 
view taken by the learned Judges of the High Court. This had 
nothing to do with waiting to question an interlocutory decision 
until an appeal is taken from a subsuquont final decree. 

The same rule applies whore, on appeal to the High Court, the 
point was mentioned in the notice of appeal, but the judgtaent of 
' the High Court says of it thit the appellants’ advocate "stated 
that he did not desire to press it,” and so no more is said about it. 

Kalyan Das D. Maqbul Ahmad «. 

PBE-EMPT ION, Sec Muhammadan law .. ♦, 

Suit for— •, See Act 711 of ISTo «• 

PBESENTATION for registration, See Act No. XYI of 1908, sections 32, 
33, 73, 71, 75, 87 and 88 

PRIOE AND SUBSEQUENT MORTGAGES, See Mortgage 
PRIVILEGE, See Libel .. .. .. .. .. 

of witness, See Act No. I of 1872, section 132 

PROBATE, See Act No. VII of 1370, sections 19, viii, 191; schedule I, 
No. 11, and schedule III *, ,, ,, 

PEOGEDORB, Sie Act No, XLV of 1860, section 494. 

See Civil Procedure Code {1P08), ordei- I, rule 3; oider 

XXIII, rule 1 

— : See Civil Froeedure Code (1908), order VI, rule 14 

See Civil Fro’cedure Code (1908), order IX, rules 8 and 6 

See Criminal Procedure Code, sootions 110, 123 

See Criminal Procedure Code, section 350 .. 

. Ses Oriminal Procedure Code, section 47S . , 

‘‘PROPRIETOR,” See Act (Local) No. 11 of 1901, section 150 
PUBLIC SERVANT, See Act No. XLV of ISGO, sections 332, 3-:3 

REDEMPTi ON OF MORTGAGE. Suit for , See Regulation 

No. XVII of 1806, section 8 . . . ; . . 

REGISTRATION, See Act No. lY of 1 832, sections Siand 118 

See Act No. XVI of 1908, section 17 

’ — Act No. XVI of 1908, sections 82, 83, 71, 78, 75, 

87 and 83 ,, ,, . > . . » 

REGULATIONS— ‘1806— -XVII, section S — Mortgage hy way of coiuH- 
tmal sale -Suit for redemptiotv—riea of foreclosure under the 
Segutat%m-Procedure--Evidence.'] In the case of morttyage to 
which Regulation No. XVII ol 1806 applies, hekro it can he hold 
tbat thenghtof redemption is barred, it must be proved that the 
requirements of the Regulation have been strictly complied with, 

■ that is to say, the mortgagee had served upon the mortgagor a notice, 
.under the seal and official signature of the Distriofc Judge, wurnina 
him that the mortgage would bo finally foreclosed in the event of 
to redeem within the period of one year. BadalBamy. 

AM, i A. L. 717, followed. 

Farftn Rai v. Har Sewak Dubo 
REMAND, 8$e^Act% (Looa.!), No. II of 1901, section 193 

■ ™°*188-=,VeotionSaO) 


il Procedure Code (1908), section 11, 

. ':y, - ,, 


explana- 
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RXJLES of the High Court of the 18th January, 1908. 

flure Code (1908), section 15J2 
SALE, See Act No. IX of 1872, section 70 
"w ix of 1908, schedule I, article 116 

See Act (Local) No. II of 1901, sections 10 and 

SANCTION TO PROSECUTE, See Oriminal Proo 
■ tioa 4 . . 


OAOB, 'See Oriminal Prooedure Clodej: 

ivil and Revenue Courts ^ 

5(3(3 Act No. IX of 1887, schedule II, 

See Act No. IX of 1887, schedule II, 

See Civil Procedure Code (1908), sec- 

• * , , # i • 

STAMP, See Act No, II of 1899, sections 40'’and 57 , , ■ ' 

No.CT of 1899, section 62; schedule I, article 5" ’ 

BTATOTE 5 and 6 G66. V, Chapter 61, section 107, See 'Aot No,''XVni 
of 1879, section 36 - .. \ 

SUCCESSION, See Hindu Law ■- - jy, 

SUIT by joint owner 'to recover rent of a houBe received hv the other 
joint owner. See Aot No. IX of 1887, schedule 11, article (3i) 

No. IX of 1887, Schedule II, article (13) 


article 41 


RES JUDIOATA, See Civil Procedure Code or i . 

tionY section 11, explana- 


Page. 


See Hindu law 


684 
593 
487, 518 
•> See Act 

384 


reversioner, See Hindu law 

So^w^nibe, «o5onf7“°“ '=y 

i«“). orta 

re vision, See Act No. XVIII of 1879, section 30 

schedule II, article (Si)’* 

— ■ See (^vil Procedure Code (1903), section 115 

Sjg Civil Procedure Code (1908), order XXI. rule 95 
See Civil Procedure Code (1S08), order XXIII, rule ij 


section 1X5 

■“ See Civil Procedure Code (1908), order XLIV, rule 1 

^^0 Criminal Procedure Ooclo, sections J07, 125 and 438 
— ffee Criminal Prooedure Code, section 145 

See Oriminal Procedure Code, sections 439 and 476 


68 

153 

666 

674 

216 

618 
8S1 
140 
364 . 
144 
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artiolo 3r .r schoduio II, 

'~^iS.ri“i“a‘S‘?M Ad (Looal) No.'ll ot IDo'l, 

-forranditioaof aocounfis, Seepllbnoxihio'.' 

for rosfcifcutioa of conjugal rights, 8ee Muhammadan law 

XXXIV, rules i, S and 10 

74 -vtv^® St 

XXXIV, rule 6 

—relating to maintonanoG. S- 

article 38 .. .. 

nsfloT on faiJur 

uode {1882), section 3I5 

piumissal of — See Civil 

rules 3 and 6 

-Valuation of — ,,See Civil P 

rule 66 

Withdrawal of See Civil r 

rule 1 ; section 116 

SUMMONS, See Act No. XLV 
TALUQA, See Hindu law i 

TOUTS, See Act No. XVIII of 1879, section 36 ‘ 

USUPSUOTUARY MORTGAn'l? j j* ** 
gageeto mortgagor-^Sah of eauUyof rldeiZiS^f 

0^ a decree for arrea^afr/Jr^r'^ party in 

Defendant: being tlT Zno^ S 

usufructuary mortgage of it in ® zannndan sh.are, made a 
date tte plafatifl eSSw »»»>“ 

ot llie mortgage. Defendant fell into a™° •’“?.?*!' ‘io term 
plaintiff sued him and obtained a dpnrL ® f^is rent, and 

brought to sale defendant's eSitv of he 

d’f ® purchased hyl thfrd parfy^Sf ^ Ulort. 

did not obtain mutation of iJnies in hfs favour. however, 

dolentot WM BtlU liable for paymeS X% 

Mithan Lai «, Ohhaju Singh ' 

VALUATION OF SUIT Sea Civil P,. 

rule 66 .. • See Oinl Prooedqre Code (1908). order XXI 

WAjIB.U£;.ARZ;5ee Evidence ", ' *• 

~ See Pre-emption ** ** 

winding UP, Nee Company ’ “ ** •» 617,026, 

,0 man. Broach of „nta.tby__, g„ ^ •• 


eotions 

see Civil prococTtiro Code (1.908), ordaf 
'tffi Oivil .Procedure Code (1908), order 
Act No. IX of 1867, scheduio II* 
of title, Nef? Civil ProeeduM 
■irc Code (1908), order IX, 
'Jvcodiiro Code (1908). order XXl’ 

rooedure Code (1903), order XXIII, 

• * * *■- 

of 1890, section 178 








